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PREFACE, 


Sib  WrLLiAM  Jones  has  observed,  that  "  the  only  road 
to  the  highest  stations  in  this  country,  is  that  of  the  law  :"* 
and,  probably,  it  is  to  a  general  conviction  of  this  kind 
that  we  owe  the  multitude  of  aspirants  for  its  honors  and 
digxuties.  There  is  no  profession  in  the  country,  in  whose 
character  and  prospects  so  much  interest  is  felt,  and 
which  exercises  so  important  an  influence  upon  our  social 
and  political  relations.  Those  who  are  the  most  promi- 
nent in  its  ranks  are  well  known  to  the  public,  Mid  there 
are  few  persons  to  be  met  with  who  are  not,  more  or  less, 
connected  with  some  one  belonging  to  it. 

At  the  bar  and  on  the  bench,  have  been  found  those, 

*  Sir  B.  Coke  has  giTen  a  fiat  of  **  near  two  hundred  great  and 
Boble  liu&iliet,  which  had  e?en  in  hia  time  riaen  by  the  law/* 
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who,  in  the  worst  and  darkest  times,  have  nobly  vindicated 
the  supremacy  of  the  laws,  and,  despite  the  ambition  of  des* 
potic  sovereigns  and  the  fury  of  licentious  demagogues, 
have  defended  the  rights  of  the  people,  and  the  prero- 
gatives of  the  crown. 

In  allusion  to  the  repeated  attempts  of  James  I.,  to 
overawe  his  parliaments,  Mr.  Godwin  observes,  that  ''  it 
is  impossible  to  review  these  proceedings  without  feel- 
ing that  the-  liberties  of  England  are  to  no  man  so  deeply 
indebted,  as  to  Sir  Edward  Coke."  And,  in  how  many 
instances  have  those  liberties  been  preserved  by  the  in- 
trepidity and  independence  of  the  judges  of  England ! 
How  many  evils  have  we  been  spared— seeing  that  we, 
like  every  other  government  resting  upon  public  opinion 
as  its  basis,  have  ever  been  oscilTating  between  extremes 
-^by  the  purity  and  impartiality  with  which  justice  has 
been  administered  amongst  us.  *^  In  my  mind,"  says  the 
greatest  orator  of  our  age,  "  he  was  guilty  of  no  error^ 
he  was  chaigeable  with  no  exaggeration— -be  was  betrayed 
by  his  fancy  into  no  metaphor,  who  once  said,  that  all 
we  see  about  us,  King,  Lords,  and  Commons,  the  whole 
machinery  of  the  state,  all  the  apparatus  of  the  system, 
and  its  varied  workings,  end  in  simply  bringing  twelve 
g9od  men  into  a  box."  Bacon  has  expressed  his  con- 
viction of  the  vast  importance  of  our  judicial  system, 


in  tenos  not  less  pointed  and  forcible.    '^  When  any  of 
•the  four  pillars  of  government,"   says    he,  ^'  are  mainly 
shaken  or  weakened,  men  had  need  to  pray  fgr  fiiir 
weather." 

**Dr.  Johnson^"  says  Boswell,  ''thought  &vonrably 
.of  the  law ;  and  said  that  the  sages  thereof,  for  a  long 
series  backwards,  had  been  friends  to  religion."  This 
contradicts  the  old  monkish  maxim— we  presume  the 
language  to  be  canine4atiDity— 

«  Bonus  Jnritta,  mains  Christa." 

^I  must  needs  say,"  observes  Bichard  Baxter,  *Uhat 
the  improvement  of  reason ;  the  diverting  men  from  sen- 
soality  and  idleness;  the  maintaining  of  propriety  and 
justice ;  and,  consequently,  the  peace  and  welfare  of  the 
kingdom,  u  very  much  to  be  ascribed  to  the  Judges  and 
Lawyers."  "  Lord  Burghlie,"  says  his  biographer,. "  com- 
mended  the  studie  of  the  conunon  law  above  all  others ; 
and  said,  that  if  he  were  to  begin  his  life  again,  he  would 
ibUow  diat  studie." 

Bishop  Warburton  has.  said  of  .lawyers,  that  '^  their 
manners  have  in  every  age  been  such  as  were  the  first 
improved  and  the  last  corrupted."  His  friend  Dr.  Hurd 
has  said  that  ^  though  in  the  great  bodies  of  churchmen 
and  lawyers,,  some  will  always  be  found  to  dishonor  thenu 
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selves,  there  have  never  been  wanting  others  to  do  justice 
to  the  public,  and  to  assert,  maintain,  and  preserve  the 
dignity  of  their  respective  professions." 

In  the  following  work,  we  have  attempted  to  trace  the 
fortunes  of  some  bf  our  more  eminent  lawyers — ^to  show 
the  means  by  which  they  elevated  th«:nselves — and  the 
struggles  they  underwent  in  endeavouring  that  elevation. 

Every  work  in  the  progress  of  these  volumes  has  been 
Mly  searched,  which  it  was  thought  would  contain  infor- 
mation respecting  the  profession,  and  those  who  have  been 
prominent  as  its  leaders.  In  the  pages  of  the  Law  Maga- 
zine--^a  publication  of  considerable  interest  and  importance 
— ^much  valuable  matter  has  been  found,  of  which  the 
author  has  made  a  liberal  use.  As  he  is  most  anxious  that 
the  pretensions  of  this  work  should  not  be  mistaken,  he 
has  also  to  express  his  acknowledgments  to  the  compilers 
of  an  amusing  little  work,  entitled  '^  Westminster  Hall," 
(understood  to  have  been  the  production  of  the  late  Mr. 
Henry  Roscoe,  and  one  of  his  brothers),  which  is  com- 
posed  for  the  most  part,  of  extracts,  and  which  had  it 
come  to  the  knowledge  of  the  author  earlier,  would  have 
spared  him  much  labour — often  wearisome,  and  still  oftener 
profitless. 

He  is  also  greatly  indebted  to  Hacket's  Life  of  Dean 
Williams,  and  North's  Life  of  Lord  Guildford— works. 
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which  will  fidrly  rank  among  the  most  inimitable  biogra- 
phies of  onr  language. 

For  imperibctiona — fbr  sins  of  omission  and  commis- 
noa— the  author  has  no  excuse  to  offer  but  this — ^that 
the  work  was  composed  under  rerj  considerable  dis- 
advantages. The  latter  portion  of  it  was  written,  at  in^ 
tervals,  in  the  midst  of  occupations  of  a  more  serioua 
character. 


In  dismissing  these  volumes,  the  author  begs  to 
express  his  hope  that  they  may  be  found  of  some  utility. 
The  examples  which  they  contain  of  men,  who,  by  the 
mere  force  of  their  own  talents  and  persevering  energy 
have  conquered  opposing  circumstances,  and  mifriendly 
fortune^  and  from  the  humblest  have  risen  to  the  highest 
stations,  must  surely  afford  encouragement  to  those  whose 
position  is  as  unfavourable,  and  whose  prospects  are  aa 
gloomy.  It  is  a  false  and  debasing  philosophy  which  haa 
proclaimed  man  to  be  the  creatoie  of  circumstances^ 
With  much  greater  truth  may  it  be  said  of  him,  that  so  far 
from  being  their  creature,  he  is  their  creator. 

**  Mihi  res,  non  me  rebus,  subjungere  conor,"' 

was  the  proud  resolve  of  the  philosophic  satirist,  and  it 
should  be  that  of  all  who  wish  to  deserve,  as  well  as  tO' 
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obtain,  advancement.  It  will  surely  be  found,  too^  that 
not  onlj  have  intellectual  powers  and  extensive  information 
formed  elements  in  the  attainment  of  success,  but  that 
personal  character^  high  honour,  and  unswerving  integrity, 
have  equally  contributed  to  that  end,  and  it  has  been  those 
who  have  been  thus  distinguished  that  have  received  the 
most  abundant  reward. 

Middle  Temple, 
Hilary  Term^  1840. 
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CHAPTER  I. 

LAW  EDUCATION. 

Grest^  Lawyers  not  mere  Lawyers— Law  and  tlie  Clasnct — 
Lord  Haidwicke— *Mr.  Baron  Alderson — Sir  M.  Hale,  and 
Comdms  Nepos — Lord  Kenyon — Importance  of  general 
knowledge  to  Lawyers,  Quarantine,  Russia  Duck  and  an 
ioqxmdent  ''Jehu" — Study  of  Law — Lord  Somert  and  Mr. 
Camrnng — Lswyers  ignonuDLce  of  Law — Industry—Present 
state  of  the  Law — Hours  of  Study — Sir  M.  Hall,  and  Lord 
Eldem— Pupihige  and  Law  Lectures — ^Solidtors'  offices— 
Unirersity  Men  at  the  Bar — Law  an  ''Ars  bablatitra''-^ 
Low  amusements. 

"  Ladt  Common  Law  must  lie  alone/'  says  the 
jffoverb;  but  yet,  which  of  our  great  lawyers  has 
been  a  mere  lawyer?  Coke,  the  father  of  English 
ionqprudence,  boasted  that  in  his  Institutes  might  be 
found  three  hundred  quotatume  from  Virgil!  ''It 
itandeth  well  with  the  gravity  of  our  lawyers/'  he 
observes,  ''to  cite  verses/'  His  quotations  seldom 
eiinee  much  taste,  but  sull  conclusively  prove  that 
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the  great  lawyer  was  something  besides  a  lawyer* 
Judge  Whitelocki  the  father  of  the  celebrated  Bui* 
strode  Whitelock,  was  not  only  profoundly  versed  in 
law,  but  was  also  an  accomplished  classical  scholar. 
Once,  while  presiding  at  the  assizes  at  Oxford,  ob- 
serving some  foreigners  of  distinction  enter  the  court, 
he  repeated  the  heads  of  his  charge  to  the  grand  jury 
in  Latin,  "  and  thereby,"  says  his  son,  *'  informed  the 
strangers  and  the  scholaxs  of  the  ability  of  our  judges, 
and  the  course  of  our  proceedings  in  matters  of  law 
and  justice." 

Dr.  CoweU  or  Cowheel,  as  Coke  called  him,  an 
eminent  civilian  and  common  lawyer  J  considered  that 
the  range  of  a  lawyer's  study  should  be  co^extenaive 
with  nature  herself.  "  A  lawyer,"  he  says,  '*  pro- 
f esseth  true  philosophy ;  and  therefore  should  not  be 
ignorant  (if  it  were  possible)  of  either  beasts,  fowls, 
creeping  things,  nor  of  the  trees,  firom  the  cedar  of 
Lebanon  to  the  hyssop  that  springeth  out  of  the 
wall."  "  The  sparks  of  all  the  sciences  in  the  world," 
says  Sir  Henry  Finch, ''  axe  laked  iqp  in  the  ashes  of 
the  law."  Sir  Matthew  Hale  was  a  good  linguist  and 
able  theol(^ian.  Lord  Keeper  Guilford,  when  study- 
ing the  law,  **  continued  to  pursue  his  inquiries  into 
aU  ingenious  arts,  history,  humanity,  and  language; 
whereby  he  became  not  only  a  good  lawyer,  but  a 
good  historian,  politician,  mathematician,  natural 
philosopher,  and  I  must  add,  musician  in  perfection."* 
The  varied  accomplishments  of  Sir  William  Jones  axe 

•  <<  Boger  North's  life  of  Lord  Keeper  GuilforcL** 
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well  known.  Of  the  eminent  men  now  amongst  us, 
how  many  might  we  name  who  have  acquired  repu- 
tation elsewhere  than  in  Westminster  Hall.  Lord 
Denman*s  beautiful  translation  of  the  song  of  Har- 
modius  in  the  Anthology,  and  Mr.  Justice  Coleridge's 
admirable  paraphrases  of  many  portions  of  the  Grreek 
teagediansy  are  well  known — Lord  Abinger  does  not 
the  less  efficiently  perform  his  duties,  because  last  year 
he  made  his  literary  d^M  in  "  the  Book  of  Beauty*' 
— we  doubt  if  the  author  of "  Ion,**  has  found  the 
composition  of  that  charining  play  render  him  less 
capable  as  an  adyocate — ^nor  do  we  suppose  that  Mr. 
Justice  Williams's  well-known  command  of  Greek 
vernfication,  has  in  any  way  disqualified  him  for  his 
post.  Dr.  Philip  Williams,  the  present  Vinerian 
professor,  has  published  a  continuation  of  Diyden's 
Hind  and  Panther;  while  his  brother  professor  at 
Cambridge,  has  brought  philosophy  to  illustrate 
law,  and  given  to  the  profession  a  work  of  greater 
vahie  than  any  mere  lawyer ,  however  deeply  read, 
oould  ever  produce.  If  Feame  or  Jones  had  been 
mere  lawyers,  would  the  Essays  on  Contingent  Re- 
mainders and  on  Bailments  have  been  the  master- 
pieces that  they  are  ?* 

Those  who  desire  that  the  lawyer  should  fulfil  the 
description  of  Cicero,  "  Leguleius  quidam  cautus,  et 
acutos  prseco  actionum,  cantor  formulamm,  auceps 

*  Lord  Chancellor  Cowper  used  to  declare,  that  he  owed  aU 
the  powers  of  reasonmg  that  he  possessed,  to  the  study  ot 
OiHfiBgwortlw 
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syllabarmn,'^  desire  to  see  one  who,  in  all  probabilitjr^ 
would  be  but  a  poor  lawyer.  That  there  have  been 
men  who  have  devoted  themselves  to  law»  and,  without 
knowledge  of  any  other  kind,  have  acquired  eminence 
as  lawyers,  is  undoubtedly  true.  So  did  Ferguson 
dispense  with  all  mathematical  education,  and  by  the 
native  powers  of  his  own  mind  was  enabled,  without 
books  or  instruction,  to  acquire  eminence  as  a  phi- 
losopher; so  have  the  master-spirits  of  our  species 
overcome  the  difficulties  of  their  position,  and  con- 
quered the  obstacles  that  lay  in  their  way ;  but  this 
surely  affords  no  ground  for  contending  that  all  who 
desire  to  excel,  should  reject  the  means  of  improve- 
ment whidi  were  denied  to,  not  refused  by,  them. 
*^No  perfect  discovery  can  be  made,"  says  Lord 
Bacon,  **  upon  a  flat  or  a  level ;  neither  is  it  possible 
to  discover  the  more  remote  and  deeper  parts  of  any 
science,  if  you  stand  but  upon  the  level  of  the  same 
science,  and  ascend  not  to  a  higher  science.'*  **  'Till 
men,"  observes  Lord  Bolingbroke,  "  find  leisure  and 
encouragement  to  prepare  themselves  for  the  exercise 
of  this  profession,  by  climbing  up  to  the  vantage 
graundt  as  my  Lord  Bacon  calls  it,  of  science,  instead 
of  grovelling  all  their  lives  below  in  mean,  but  gain- 
ful, application  to  all  the  little  arts  of  chicane,  the 
profession  of  the  law  will  scarcely  deserve  to  be 
ranked  among  the  learned  professions."  Some  one 
complained  to  D'Aguesseau,  the  great  French  chan- 
cellor, **  that  he  spent  too  much  time  in  the  society  of 
men  of  letters."  **  A  preliminary  inquiry,"  returned 
the  chancellor, ''  is,  whether  I  spend  too  much  time 
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m  lelaxation?  With  this,  no  one,  I  think,  will 
charge  me.  Then  how  can  I  relax  myself  better,  than 
in  the  society  of  men  whose  learning  and  taste  all  the 
nation  admires.     They  both  instruct  and  delight  me.'* 

It  is  a  practice  too  common  with  controversialists, 
to  ai^e  against  things  in  extremes*  There  is  no 
necessity  because  a  lawyer  devotes  a  certain  portion 
of  his  time  to  the  improvement  of  his  mind  and  the 
cultivation  of  his  taste  by  the  study  of  literature,  that 
he  should  therefore  neglect  the  calls  of  his  profession. 
"Moderation,"  says  Fuller,  ''is  the  silken  string 
running  through  the  pearl  chain  of  all  virtues/' 

As  to  the  sort  of  education  best  calculated  for  the 
bar  student,  we  would,  in  the  first  place,  observe,  that 
let  libellers  say  what  they  will,  the  bar  is  composed, 
for  the  most  part,  of  gentlemen.  That  sort  and  extent 
of  information  usually  foimd  amongst  gentlemen,  will, 
consequently,  be  expected  from  any  one  who  enters 
the  profession.  An  acquaintance  with  the  classics, 
more  or  less  intimate,  usually  forms  a  part  of  the  edu- 
cation of  every  English  gentleman ;  for  this  reason,  a 
classical  education  is  desirable  to  all  who  intend  to 
become  members  of  the  bar.  There  have  been  men, 
indeed,  who  have  risen  to  the  very  highest  honours  of 
the  profession  without  the  advantages  of  a  classical 
education ;  but  it  would  be  as  prudent  to  imitate 
their  conduct  as  it  would  be  to  obtain  for  a  son  a 
lieutenancy  in  the  French  artillery,  \mder  the  expecta- 
tiQD  that  he  would,  therefore,  become  emperor  of  the 
French*     Ix>rd  Erakine  was  a  soldier  before  he  was 
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chancellor;  but  he  became  chancellor  in  spite  of  hi» 
having  been  a  soldier,  for  certainly  the  parade  of  the 
Horse  Guards  is  not  the  nearest  cut  to  the  Woolsack* 
Lord  Hardwicke  never  received  a  classical  educationi^ 
nor  did  Lwd  Gifford,  nor  did  Sir  Edward  Sugden ; 
but  these  form  the  exceptions — ^they  do  not  make  the 
rule.  Lord  Hardwicke,  who,  according  to  Dr.  King, 
did  not  learn  Latin  until  after  he  was  chancellor,  was 
once  haranguingthe  House  of  Lords  with  some  warmth 
on  the  subject  of  a  war  with  Spain.  In  the  course  of 
his  speech  he  used  the  expression,  ^'pendente  hello,** 
^*  Flagrante  bello,  you  mean,  my  lord/'  interposed 
Lord  Carteret,  whoser  correct  ear  was  offended  with 
the  unclassical  expression.  A  learned  coimsel  in  the 
Exchequer,  the  other  day,  spoke  of  a  nolle  prosequi; 
*^  Consider,  Sir,**  said  Mr.  Baron  Alderson,  "  that  this 
is  the  last  day  of  term,  and  don*t  make  things  unneces- 
sarily long.**  Perhaps  the  learned  gentleman  held» 
with  Sir  Matthew  Raymond,  "that  the  courts  were 
not  boxmd  by  the  Latin  of  the  classics.**  Lord  Kenyon 
once  thought  proper  to  interrupt  Serjeant  Hill  in  the 

*  Lord  Hardwicke,  however,  was  tolerably  oonversant  with 
Bnglifih  literature.  When  Mr.  Nicholls  waited  upon  him  witb 
the  first  volume  of  Sherlock's  Sermons,  hit  lordship  asked  him 
whether  there  was  not  one  on  John  zx.  30-1. ;  and  on  his  reply* 
ing  in  the  af&rmative,  desired  him  to  turn  to  the  condusion,  and 
repeated,  verbatim,  the  animated  contrast  between  the  Afaho- 
metan  and  Christian  Religions,  beginning,  '*  Go  to  your  natural 
religions/'  (Disc,  iz.)  to  the  end.  Such  was  the  impression  be 
had  retained  for  thirty  years. 
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midst  of  one  of  his  quotadoiia — ^Dr.  Pair  was  sitting 

on  the  bench  at  the  time — ^with  the  observation,  '^We 

don't  talk  the  best  Latin  in  the  eonrts,  brother  HilL" 

On  the  trial  of  the  seven  bishopB,  oneof  their  number, 

the  Bishop  of  Peterboroogh,  on  behalf  of  himself  and 

his  brethren,  intreated  the  court  that  the  *^  Liforma* 

tion**  against  them  might  be  read  in  English,  as  they 

did  not  understand  law  Latin.  Roger  North  ridicules 

the  gieat  Sir  Matthew  Hale  for  some  absurd  mistakes 

that  that  eminent  judge  made  in  a  translation  he 

published  of  some  portions  of ''  Cornelius  Nepos'* — 

Elaius  est  in  hcticuid — anglic^,  ''he  was  carried  out 

(after  he  was  dead)  upon  a  bi^,**  he  translated, — ^"he 

was  lifted  up  in  his  bed.**    Et  He  globui  ute  cofM^fwJ- 

onw,  diuemione  unku  hommiSf  dUfectus  e$t  (that  is, 

^aikd  so  the  confederated  party  was  broken  by  one 

man's  leaving  tiiem,**)  herendered,*—'' and  so  that  ball 

of  contention,  by  the  dissent  of  one  man,  was  let  falL" 

But  bad  Latin  is  not  confined  to  the  lawyers*  One  of 

the  most  eminent  anatomists  of  our  day  has  been  heard 

to  condemn  i  priori  reasonings.*     This  is  not  quite 

*  Sir  Robert  Walpok  was  not  much  versed  in  classical  lite- 
laCiire.  When  Mr.  Hardinge  was  derk  of  the  Home  of  Com- 
mons, a  situation  he  owed  to  Walpole's  influence,  the  minister, 
in  addressing  the  house,  nnsqooted  Horace  thus— 

"  — — —  Hie  muus  ahenens  esto 

Nil  coBScire  sibi  mUU  pallesoere  es^." 

On  which  Pnheii^  observed,  that  the  honooiaMe  gentleman's 
Latin  was  as  bad  as  bis  polities.  Sir  Bobert  adhered  to  his  Tsrslon, 
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80  bad  as  an  anecdote  we  have  heard  (we  vouch  not  for 
its  authenticity)  of  a  "  Johnian/'  at  his  examination, 
construing  a  well  known  line  in  Horace  thus; — 
**Exegii  I  have  ate  up,  numumentumf  a  monument, 
perenniut,  harder,  are^  than  brass."  "  Have  you  so," 
exclaimed  the  examiner ;  ''  then  you  will  not  be  able 
to  live  here,  for  we  have  no  nutriment  strong  enough 
for  such  a  digestion." 

Lord  Kenyon's  want  of  scholarship  and  good  taste 
is  well  known.     He  was  fond  of  intruding  the  little 
information  he  had  picked  up — ^whether  or  not  it  was 
appropriate  to  the  matter  at  issue.      "When    he 
wished,"  says  Mr.  Espinasse,  "  to  express  his  opinion 
that  the  established  rules  of  practice  should  not  be 
departed  from,  it  was  embellished  with  the  figurative 
recommendation  of  the  propriety,  '.^stare  super  anti- 
quas  vias.'  •  •     His  praise  of  the  wisdom  of  former 
decisions  was  not  confined  to  the  quotation  before 
given,  but  was  abbreviated  into  the  convenient  form 
of  *  stare  decisis*— equally  classical,  and  expressively 
appropriate.     In  ruling  a  point  at  Nisi  Prius,  where 
he  held  that  a  party  who  bid  for  a  lot  at  an  auction 
should  be  at  liberty  to  recall  it,  and  retract  his  bid- 

and  offered  to  bet  his  opponent  a  guinea  that  he  was  right, 
proposing  Mr.  Hardinge  as  arbiter.  The  bet  being  accepted, 
Hardinge  rose  with  ludicrous  solemnity,  and  gave  his  decision 
against  his  patron.  The  guinea  was  thrown  across  the  House, 
and  when  Pulteney  stooped  to  pick  it  up,  he  observed,  that  it 
was  the  first  pubUe  numey  he  had  touched  for  a  long  time.  After 
his  death,  the  guinea  was  found  wrapped  up  in  a  piece  of  paper, 
on  which  the  circumstance  was  recorded. 
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dingy  by  a  poetical  license  of  changing  time  into  place, 
the  learned  judge  expressed  it,  by  giving  the  bidder, 
as  he  classically  termed  it,  a  *  locus jkenitentue,* "  But 
the  quotation,  "  Melius  est  petere  fontes  quam  sectari 
nvoa,"  was  the  most  favoured  of  all.     He  paraded  it 
on  every  occasion,  evidently  with  the  greatest  satisfac- 
tion.    Sometimes  he  informed  a  counsel  that  ''  the 
court  would  take  time  to  consider  a  certain  case, '  prop- 
ter difficultatem."     *'  We  will  look  into  this  act  of 
parliament  with  eagle's  eyes,  and  compare  one  clause 
with  another, '  nosdtur  a  sociis.' "   When  two  learned 
banisters  were  once  disputing  before  him  whether  a 
particular  letter  was  evidence  or  not,  he  interposed, 
and  observed,  in  the  blandest  accents,  ''Modus  in 
rebus — there  must  be  an  end  of  things."    It  is  said  he 
once  concluded  a  lengthy  charge  to  the  jury  in  these 
words: — **  Having  thus  discharged  your  consciences, 
gentlemen,  you  may  retire  to  your  homes  in  peace, 
with  the  delij^tful  consciousness  of  having  performed 
your  duties  well,  and  may  lay  your  heads  upon  your 
pillows  and  say,  '  aut  Csesar,  aut  nullus.'  **    Another 
time,  to  prove  the  conclusiveness  of  a  fact,  he  observed, 
"  It  is  as  plain  as  the  nose  on  your  face — latet  anguU 
ffi  herbd.'^    He  once  declared  to  the  court,  that  al- 
though he  had  known  Mr.  Murphy  for  many  years, 
and  qpent  many  pleasant  hours  with  him,  still  he  must 
apply  to  him  the  same  rules  he  would  to  an  Indian,  a 
Turk,  or  a  Mahometan.     It  has  been  said,  in  Paine's 
trial  he  enumerated  to  the  jury  the  names  of  several 
learned  and  dignified  persons  who  had  been   conspi- 
cuous for  their  attachment  to  Christianity,  concluding 
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ihu»-— ''  Above  all,  gentlemen^  need  I  name  to  joa 
the  emperor  Julian,  who  was  so  celebrated  for  the  ex- 
ercise of  every  Christian  virtue,  that  he  was  called 
JuUan  the  Apoitle.**  Indignant  at  the  artifice  of  a 
party  desiring  to  gain  time,  he  <mce  exdaimed,  **  This 
is  the  last  hair  in  the  tail  of  procrastination.*** 

The  student  who,  anxious  to  qualify  himself  for  his 
profession,  consults  the  various  works  written  on  law 
education,  even  those  which  have  come  firom  the  pen 
of  practising  lawyers,  will  find,  if  we  mistake  not,  his 
heart  sink  within  him  at  the  immense  variety  of 
general  information  they  recommend  him  to  acquire* 
Mr.  Chltty  advises  him  to  fill  up  his  leisure  hours 
with  the  study  of  anatomy,  physiology,  pathology, 
surgery,  chemistry,  medical  jurisprudence  and  po- 
lice. He  observes,  that  ^*  all  lawyers  should  study 
mankind,  so  as  to  be  able  to  detect,  under  every  sem- 
blance, the  exact  character  of  every  individual  with 
whom  he  is  to  have  transactions  in  business.**  In 
*' Williams's  Study  and  Practice  of  the  Law,*'  a  still 
more  extensive  course  is  recommended.  Any  one 
who  should  venture  to  pursue  the  line  of  study  laid 
down  in  such  works>  would  find  but  little  time  left 

*  Lord  Kenyon^s  style  of  oratory  remmds  us  of  a  young  Irish- 
man's account  of  the  first  bar-speech  he  ever  heard.  **  Your 
lordships  perceive  tibat  m  stand  here  as  our  grandmother's  ad- 
ministrators de  bonii  non^  and  really,  my  lords,  it  does  itrike 
me  that  it  would  be  a  monstrous  thing  to  say,  that  a  party  can 
now  come  tii,  in  the  very  teeth  of  an  act  of  parliament,  and  actu* 
ally  him  ut  rtnmd^  under  eoUmr  of  hanging  us  up,  on  the/oo/  of 
a  contract,  made  behind  ouf  backs  J' 
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iian  fcr  llie  study  of  the  law.  The  time  which  such 
couraes  would  neceaBaiily  occupy,  might  he  much 
more  profitably  employed  in  the  acquisition  of  l^al 
knowledge.  A  xeasonable  acquaintance  with  English 
history  is  certainly  desirable  in  the  law  student;  and 
we  think  also  that  he  would  find  in  die  study  of  some 
a£  those  wcnrks  which  treat  on  "  natural  law,'*  a  very 
excellent  preparative  to  the  study  of  professional 
law.  Such  a  study  would  presrait  to  his  view  dis* 
tinctly  the  great  end  of  that  sjrstem,  with  whose  prac- 
tical details  he  would  afterwards  have  to  make  him^ 
self  acquainted.  MackUn  at  one  time  intended  his 
son  for  the  bar,  and  entered  him  at  the  Temple. 
"  And  what  book,  sir,  do  you  thiidc  I  made  him  be* 
gin  with?**  said  the  veteran,  in  telling  the  drcum- 
stanee.  ''  Why,  1*11  tell  you,  sir,  the  Bible,  the  Holy 
Bible  r  '<  The  Bible,  Mr.  Macklin,  for  a  lawtfer  r 
"Yes,  sir,**  replied  Macklm,  ''the  properest  and 
most  scientific  book  for  an  honest  lawyer,  as  there 
yon  will  find  the  foundation  of  all  law  and  morality.*'* 
General  knowledge  too  is  unquestionably  necessary 
for  the  lawyer.  Ludicrous  mistakes  have  frequently 
occurred  through  the  deficiencies  of  some  of  them  in 
this  respect.  We  have  heard  an  anecdote,  some- 
where, of  an  eminent  barrister  examining  a  witness 
in  a  trial,  the  subject  of  which  was  a  ship.   He  asked. 


•  When  Sir  E.  Coke  was  made  solicitor-general,  Whitgift,  the 
arcfalrishop  of  Canterbury,  sent  him  a  Greek  Testament,  with  a 
message,  '^  That  he  had  stadied  the  eommon  law  long  enough, 
and  that  he  ought  hereafter  to  stady  the  law  of  God." 
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amongst  other  questions,  *'  Where  the  ship  was  at  a 
particular  time  ?**  **  Oh/'  replied  the  witness,  **  the 
ship  was  then  in  quarantine/'  "  In  Quarantine  was 
she  ?     And  pray,  sir,  where  is  Quarantine  i* 

Another  instance  given  by  Mr.  Chitty  of  the  value 
of  general  knowledge  to  the  lawyer,  is  worth  citing. 
It  is  well  known  that  a  judge  was  so  entirely  ignorant 
of  insurance  causes,  that  after  having  been  occupied 
for  six  hours  in  trying  an  action  ''on  a  policy  of  insu- 
rance upon  goods  (Russia  duck)  from  Russia,  he,  in  his 
address  to  the  jury,  complained  that  no  evidence  had 
been  given  to  show  how  Russia  ducks  (mistaking  the 
cloth  of  that  name  for  the  bird)  could  be  damaged  by 
sea  water,  and  to  what  extent  !'* 

Dr.  Amott,  in  his  "  Elements  of  Physics,"  relates 
the  following  anecdote,  which  illustrates   our   posi- 

*  A  story  Bomethixig  sumlar  is  told  by  Mr.  Espinasse.  In 
an  action  on  a  policy  of  assurance,  the  case  turned  on  the  fact 
whether  the  ship  insured  was  in  safety  on  the  day  the  insurance 
was  effected.  The  mate  was  called  by  Erskine,  who  asked  him 
whether  on  the  day  in  question  the  ship  had  not  met  with  foul 
weather  and  was  in  jeopardy?  The  witness  repeated  the 
words,  "  in  jeopardy/'  in  such  a  manner  as  showed  he  did  not 
know  what  they  meant.  As  an  answer  to  the  question  was  im- 
portant to  his  client,  Erskine  attempted  to  get  one  several  times, 
but  without  success ;  until  at  last  disgusted  with  the  stupidity 
of  the  witness,  he  exclaimed,  ''Pray,  sir,  are  you  thinlring  in 
what  part  of  the  world  jeopardy  is  ?  Perhaps  you  would  wish 
for  a  map  to  find  it  out." 

A  friend  of  ours  once  asked  an  American  merchant  if  he  had 
any  correspondence  with  Berbice.  ''Berbice!  Berbice!"  he 
replied ;  "  no  I  who  is  Ae  ?" 


•••f 
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tiaa : — "  A  'yomig  and  not  yet  akilfiil  Jehu,  having 
run  Ills  phaeton  against  a  heavy  carriage  on  the  road, 
foolishly  and  dishonestly  excused  his  awkwardness  in 
away  which  led  to  his  father's  prosecuting  the  old 
coachman  for  furious  driving.  The  youth  and  his 
servant  hoth  deposed  that  the  shock  of  the  carriage 
was  so  great  as  to  throw  them  over  their  horses'  heads ; 
and  thus  they  lost  the  cause  by  unwittingly  proving 
that  the  faulty  velod^  was  their  own."  Had  the 
counsel  or  attorney  concerned  in  the  prosecution 
known  the  simple  elements  of  the  doctrine  of  forces, 
the  action  would  never  have  been  brought. 

There  ia  an  old  stoiy  told  of  an  Irish  barrister 
ivho,  in  referring  to  the  two  great  bulwarks  of  English 
freedom — ^Magna  Charta  and  the  Bill  of  Rights- 
confounded  the  sovereigns  under  whom  they  were 
respectively  obtained.  And  a  celebrated  English 
lawyer,  in  quoting  a  statute,  gravely  observed  that  it 
was  passed  in  the  reign  of  one  of  the  Edwards  or  one 
of  the  Henrys,  he  did  not  know  which.  An  anecdote 
lias  been  told  of  a  learned  barrister  once  quoting 
some  Latin  verses  to  a  brother  "  wig,*'  who  did  not 
appear  to  understand  them.  "  Don't  you  know  the 
hnes,"  said  he ;  "  they  are  in  Martial."  "  Marshall," 
replied  his  friend,  '^Marshall — oh!  I  knew — the 
Marshall  who  wrote  on  undenvriting,*'*  When  this 
anecdote  was  related  to  a  certain  judge  of  the  Court 
of  Review,  he  is  reported  to  have  said,  "  Why,  after 
aQ,  there  is  not  much  difference  between  an  under-^ 
writer  and  A  minor  poet  J^ 

*  MarshaD  on  Insurance. 
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A  well-known  lawyer,  who  has  not  long  been  dead 
— ^Mr,  Marryatt — declared  that  lie  never  opened  any 
book,  after  he  left  school,  but  a  law  book.  But  Mr. 
Marryatt  was  certainly  no  instance  in  favour  of  such 
ap^tice.  Once,  when  addre«ing  a  jury,  he  wa« 
[peaking  of  a  chimney  on  fire,  and  exclaimed — 
"  Gentlemen,  the  chimney  took  fire — ^it  poured  forth 
vobimei  of  smoke — volumes  did  I  say  t  Whole  ^ncjf- 
clopadiasT*^  This  anecdote  clearly  establishes  the 
propriety  of  reading  nothing  but  law ! 

The  intention  of  our  previous  observations  must  not, 
however,  be  mistaken. 

**  The  proper  study  of  the  Lawyer  is  Law,"  as  Pope 
wauid  have  said,  had  Ms  essay  been  **  on  Law,'*  instead 
of  **  on  Man."  Any  one  who  hopes  to  acquire  the 
reputation  of  a  lav^er,  must — ^we  are  sorry  for  that 
class  of  students  who  are  usually  called ''  blue-bottles," 
but  the  fact  is  so — ^must  study  law.  When  Servius 
Sulpicius  consulted  Mucins  Scaevola  on  some  pomt  of 
law,  he  was  unable  to  understand  the  tedmical  terms 
that  the  great  jurisconsult  employed.  ^*Turpe  ett^** 
was  the  observation  of  the  lavryer,  **patricio  et  Ttobili 
et  causas  orarUi^  jus,  in  quo  versaretur,  tgnorare."* 
Several  of  our  most  eminent  lawyers  have  felt  so 
much  the  necessity  of  the  lawyer  allowing  nothing  to 
interfere  with  his  legal  studies,  that  they  have  ex- 
pressed themselves  on  the  subject  with  a  d^pree  of 

*  There  have  been  many  absurd  anecdotes  of  Mr.  Marryatt's 
''mistakes*'  which  we  believe  to  be  £alse.  The  asaerticm  that  be 
once  applied  for  two  Mondami  must  be  untrue. 
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eauggeraticKii.  And  this  may  be  seen  by  oompariiig 
tfairir  practice  with  their  professions. 

In  this  way  Sir  Matthew  Hale,  one  of  our  most 
learned  lawyers,  and  to  whose  knowledge  of  divinity 
and  the  dead  languages  Dr.  Parr  has  borne  strong 
testimony,  observes,  that  **  the  law  will  adndt  of  no 
rival,  nothing  to  go  even  with  it.**  '*My  ultimate 
knowledge  of  the  nature  of  my  profession,"  Sir  William 
Jones  observes,  in  a  letter  to  the  Bishop  of  St.  Asaph, 
"obliges  me  to  assure  you  that  it  requires  the  whole 
sum,  and  admits  of  no  concurrent  pursuits."  Lord 
EUenborough,  in  his  studentship,  applied  himself  with 
so  much  zeal  to  his  professional  studies,  that  he  veas 
said  to  have  entered  into  a  recognizance  to  read 
nothing,  and  discuss  nothing,  but  law.  But  there  are 
few  minds  which  could  safely  endure  such  a  course  of 
study  as  this — ^few  which  do  not  absolutely  require 
rdief — and,  if  it  is  refused,  do  not  lose  their  strength 
and  sink  into  imbecility.  Sometimes  indeed  other 
results  follow;  and  students,  whose  minds  "have  been 
incessantly  occupied  with  one  subject,  have,  at  last, 
encountered  all  the  evils  that  ensue  highly-wrought 
excitement.  This  should  be  avoided ;  but,  vnthout 
doubt,  those  who  study  law  in  the  idle,  desultory, 
**  eveiy-other-day"  style  of  some  men,  will  find  that 
the  reward  of  the  husbandman  is  never  to  be  reaped 
bat  by  those  who  have  shared  his  toils. 

We  cannot  wonder  that  at  times,  the  study  of  the 
law  should  excite  disgust,  especially  in  individuals  of 
8  refined  and  elegant  taste.  That  taste  is  shocked 
at  every  step :  some  barbarous  phrase — some  violent 
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perversion  of  metaphor — ^is  constantlj  rising  up  in 
moc^eiy  before  them. 

Habit,  however,  will  reconcile  them  to  this.  **  I 
have  heard,"  says  Addison,  probably  referring  to  Lord 
Somers,  *'  one  of  the  greatest  geniuses  this  age  has 
produced,  who  had  been  trained  up  in  all  the  polite 
studies  of  antiquity,  assure  me,  upon  his  being  obliged 
to  search  into  several  rolls  and  records,  that,  notwith- 
standing such  an  employment  was,  at  first,  very  dry 
and  irksome  to  him,  he  at  last  took  an  incredible 
pleasure  in  it,  and  preferred  it  even  to  the  reading  of 
Virgil  and  Cicero.*'* 

When  a  very  eminent  special  pleader  was  asked  by 
a  country  gentleman  if  he  considered  that  his  son  was 
likely  to  succeed  as  a  special  pleader,  he  replied, 
— ''Pray,  Sir,  can  your  son  eat  saw-dust  without 
butter  r' 

Mr.  Canning,  who  studied  the  law  for  some  time, 
seems  to  have  felt  in  full  force  the  disgust  it  often 
raises  in  highly  classical  minds.  In  his  poem  on 
*'  Friendship,"  he  appears  to  speak  from  his  own  ex- 
perience of  the  repulsive  character  of  legal  studies. 


*  ^In  the  study  of  the  law,"  observee  Gray,  in  a  letter  to  Mr. 
West,  "the  labour  is  long,  and  the  elements  dry  and  uninterest- 
ing; nor  was  ever  anybody  (especially  those  that  afterwards 
made  a  figure  in  it)  amused,  or  even  not  disgusted  at  the 
beginning."  "I  have  heard  it  observed,"  remarks  Dugald 
Stewart,  "that  those  who  have  risen  to  the  greatest  eminence  in 
the  profession  of  the  Uw,  have  been,  in  general,  such  as  had  at 
first  an  aversion  to  the  study." 
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^^Oft  idien  oondemn'd  'midst  gothic  tomec  to  pore, 
"  And  dabioua  con  th'  embarraBs'd  sentence  o'er, 
**  Wlule  meteor  mwmmg  sheds  a  sickly  ray 
"Through  the  thick  gkxMn,  then  vanishes  away, 
"With  the  duU  toil  tired  out,  th'  mdignant  mmd, 
"  Bursts  from  the  yoke  and  wanders  unconfin'd." 


Hear,  however,  what  a  great  lawyer — and  a  great 
man  too ! — has  said  of  the  study  of  the  law :"  '^  Our 
professiixi,'*  observes  Dunning, "  is  generally  ridiculed 
as  dry  and  uninteresting ;  but  a  mind  anxious  for  the 
discovery  of  truth  and  information,  will  be  amply 
gratified  for  the  toil  in  investigating  the  origin  and 
progress  of  a  jurisprudence,  which  has  the  good  of  the 
people  for  its  basis,  and  the  accumulated  wisdom  of 
ages  for  its  improvement.'*  And,  as  to  the  difficulties 
in  his  path,  the  student  need  only  to  remember  that, 
before  the  resolute,  obstacles  rapidly  disappear. 
"There  are  few  difficulties,"  observes  Mr.  Sharpe, 
**  that  hold  out  against  re<$l  attacks ;  they  fly  like  the 
visible  horizon,  before  those  who  advance.  *  *  If 
we  do  but  go  on,  some  unseen  path  will  open  among 
the  hills."  "  Some  travellers,"  says  Bishop  Hall,  "have 
more  shrunk  at  the  map,  than  at  the  way :  between 
both  how  many  stand  with  folded  arms !" 

Lord  Mansfield  used  to  say,  that  the  quantity  of 
professional  reading  necessary,  or  even  useftil,  to  a 
lawyer,  was  much  less  than  is  generally  supposed. 
Bat  he  observed,  that  "  the  lawyer  should  read  much, 
in  his  own  defence,  lest,  by  appearing  ignorant  on 
subjects  which  did  not  relate  to  his  particular  branch 
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of  the  profession,  his  ignorance  of  that  branch  might 
be  presumed.*' 

Mr.  Chitty  relates  the  following  anecdote,  illus- 
trative of  the  necessity  of  the  lawyer  not  con- 
fining himself  to  acquiring  a  knowledge  of  the 
principles  of  only  one  branch  of  professional  learning. 
Recently  a  barrister,  practising  only  in  the  Courts 
of  Law,  very  eminent  for  his  legal  attainments,  advised 
that  there  was  no  remedy  whatever  against  a  manied 
woman,  who,  having  a  considerable  separate  estate 
had  joined  with  her  husband  in  a  promissory  note  for 
ilS500,  a  debt  of  her  husband ;  because  he  was  of 
Opinion  that  the  contract  of  a  married  woman  is  ab- 
solutely void,  and  referred  to  a  decision  to  that  eifect, 
(Marshal  v.  Rutton,  8.  T.R.  545,)  he  not  knowing,  or 
forgetting,  that  in  equity,  under  such  circumstances, 
payment  might  have  been  enforced  out  of  the  sepa- 
Tate  estate.  And  afterwards,  a  very  eminent  equity 
counsel,  equally  erroneously  advised,  in  the  same 
case,  that  the  remedy  was  only  in  equity^ ;  although  it 
appeared  upon  the  face  of  the  case,  as  then  stated, 
that,  after  the  death  of  her  husband,  the  wife  had 
promised  to  pay,  in  consideration  of  forbearance,  and 
upon  which  promise  she  might  have  been  arrested 
and  sued  at  law.  If  the  common  law  counsel  had 
properly  advised  proceedings  in  equity,  or  if  the 
equity  counsel  had  advised  proceedings  by  arrest  at 
law,  upon  promise,  after  the  death  of  the  husband, 
the  whole  debt  would  have  been  paid.  But  upon 
this  latter  opinion,  a  bill  in  chancery  was  filed,  and 
so  much  time  elapsed  before  decree,  that  a  great 
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port  of  the  property  was  diasipated,  and  the  wife 
escaped  with  [the  reaidue  into  France,  and  the  ere* 
ditor  thus  wholly  lost  his  debt,  which  would  have 
been  reeoyered  if  the  proper  proceedings  had  been 
adopted  in  the  first  or  even  second  instance. 

We  would  say  of  legal  edacation»  as  we  would  say 
of  aU  other  education — that  perseverance  and  a  habit 
of  attention  are  of  more  value  than  that  sort  of  na* 
tural  talent  which  consists  in  quickness  of  apprehen- 
sion. A  celebrated  ambassador  of  the  last  age, 
whai  told  what  a  clever  boy  his  son  was,  exclaimed, 
**  I  would  rather  you  had  told  me  how  indnttrious  he 
was.''  Sir  Henry  Wotton,  the  famous  provost  of  Eton 
Collie,  we  are  told  by  Aubrey,  "  could  not  abide 
wits.  When  any  young  scholar  was  commended  to 
him  as  a  wit,  he  would  say,  '  out  upon  him !  I  will 
have  nothing  to  do  with  him ;  give  me  the  plodding 
student:  If  I  VTOuld  look  for  wits,  I  would  go  to 
Newgate  for  them,  there  be  the  witi.'^  Something 
similar  viras  the  opinton  of  Hogarth :  **  I  know  of  no 
such  thing  as  genius,"  said  he  to  Mr.  Gilbert  Cooper; 
**  genius  is  nothing  but  labour  and  diligence." 

The  well-known  Judge  Dodderidge  declares  that 
he  £3und  by  experience,  that  **  among  a  number  of 
quick  viits  in  youth,  few  are  found  iu  the  end  very 
fortunate  for  themselves,  or  very  profitable  to  the 
commonwealth." 

Sir  Isaac  Newton  used  to  ascribe  his  vast  dis- 
coveries, in  nowise  to  the  superioritjr  of  his  mind, 
but  to  that  habit  of  patient  thinking  to  which  he  had 
always  accustomed  himself. 
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In  thus  placing  the  claims  of  industiy  so  high,  we 
are  not  anxious  in  any  way  to  depreciate  the  value 
of  native  genius.  We  acknowledge  that  mere  in- 
dustry, that  isy  industry  which  does  not  act  as  an 
auxiliary  to  same  degree  of  natural  talent,  will  never 
make  a  man  a  lawyer.  Dr.  Johnson  says,  that  in  the 
formulary  and  statutory  part  of  our  law,  a  plodding 
blockhead  may  excel;  but  in  the  ingenious  and  ra- 
tional part  of  it,  a  plodding  blockhead  can  never 
exceL  The  distinction  here  stated  is  not  very  ob- 
vious. A  plodding  blockhead  may  store  his  head 
with  the  fsMSts  of  law,  but  can  never  apply  them — 
his  mind,  like  the  oyster  that  holds  the  pearl,  contains 
a  treasure,  valuable  to  every  one  except  the  owner. 
We  still  think,  however,  that  a  moderate  share  of 
ability,  aided  by  great  industry,  will  accomplish  more 
than  the  quickest  and  most  lively  talents. 

And  be  it  remembered  that  industry  itself,  as  Dr. 
Barrow  observes,  "  doth  argue  a  generous  and  inge- 
nuous complexion  of  soul.  It  implieth  a  mind  not 
content  with  mean  and  vulgar  things  (such  as  nature 
dealeth  to  all,  or  fortune  scattereth  about,)  but  as- 
piring to  things  of  high  worth,  and  pursuing  them  in 
a  brave  way,  with  adventurous  courage,  by  its  own 
forces,  through  difficulties  and  obstacles."  ''Much 
may  be  done,"  says  Dr.  Johnson,  ''  if  a  man  puts  his 
whole  mind  to  a  particular  subject.  By  doing  so, 
Norton*  has  made  himself  the  great  lawyer  which 
he  is  allowed  to  be."     A  habit  of  application — a  re« 

*  Sir  Fletcher  Norton,  afterwards  Lord  Gruitly, 
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solution  to  su£kr  no  inducements  of  pleasure,  how- 
ever innocent,  and,  in  themselves,  however  commend- 
able, to  interfere  with  his  professional  studies,  will  do 
mc^e,  we  undertake  to  say,  to  form  a  good  lawyer, 
than  all  the  patent  recipes  put  forth  under  the  appel- 
lation of  "  hints,'*  "  methods,"  "  advice,"  "  courses," 
put  together. 

"  Without  acquiring  a  capacity  of  making  a  solitary 

life  agreeable,"  says  Roger  North,  *4et  no  man  pretend 

to  success  in  the  law.     I  have  heard  his  lordship 

(Lord  Keeper  Guilford)  often  repeat  a  lesson  the 

citizens  used  to  their  apprentices,  'keep  your  shop, 

and  your  shop  will  keep  you;'  as  being  no  less  true 

of  a  lawyer  with  respect  to  his  chamber."     There  are 

more  aspirants  after  honours,  whether  legal  or  not, 

that  fail  through  a  weakness  of  the  wUl,  than  through 

II  weakness  of  the  mind;  who,  while  they  are  ambitious, 

are  slothful — ^would  win  the  crown,  but  not  run  the 

race — covet  the  glory  of  success,  but  will  not  endure 

the  fettigues  of  the  struggle.     **  They  would  lie  still," 

says  Dr.  South,  '^  and  be  great ;  sleep  on,  play,  and 

be  learned:  honours  and  dignities  must  come  to  their 

bedside,  wait  the  time  of  their  rising  (forsooth),  and 

even  court  their  acceptance.     But,"  he  adds,  '^  nature 

and  providence  have  cast  the  course  of  things  much 

otherwise ;  and  honour  and  greatness  will  wait  upon 

none  but  such  as  first  wait  upon  them,  which  men 

must  not  think  to  do  by  lying  and  sleeping :  for,  as 

wisdom  generally  brings  men  to  honour,  so  study  and 

labour  must  bring  them  to  vnsdom ;  and  the  way  to 
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be  wise,  is  to  consult  their  pillow  less.^  Indmiry  for 
the  most  part  opens  the  way  to  preferment ;  and  it  is 

THE  SWEAT  OF  THE  BROW  THAT  ENTITLES  IT  TO  THE 

LAUEEL.**  ''Prudens  qiii  patiens,"  was  the  motto 
of  our  great  Coke :  a  motto  which  the  n^;ro  pithily 
paraphrases — **  Softly,  softly,  catch  monkey/' 

If  wewere  desirousof  extending  our  remarks  further, 
we  might  observe  that  in  our  own  days  a  habit  of  in- 
dustry is  especially  required  of  the  lawyer,  seeing  that 
the  evident  inclination  of  the  courts,  is  to  adopt 
enlarged  and  liberal  principles  of  construction,  to  the 
injury  of  those  strict  technical  rules,  which,  of  old, 
guided  their  decisions*  Thus  our  law  is  gradually 
fwfeiting  its  pretensions,  to  be  held  a  law  of  principle 
— ^and  will,  therefore,  become  less  readily  grasped 
than  it  was  heretofore.  If  our  courts  halt  any  ways 
short  of  substituting  notions  of  equity  (in  the 
vulgar  sense  of  the  term)  for  the  principles  of  law; 
that  is,  unless  they  make  the  law  for  every  indi- 
vidual case,  abandoning  precedents  altogether,  our 
law  will  exist  in  the  shape  of  an  immense  mass  of 
decisions,  bearing  no  relation  to  one  another,  wanting 
the  magic  chain  which  now  connects  so  many  of  them 
together.  See  how  the  lawyer  vnll  then  stand. 
Mr.  Park,  writing  m  1828,  computes  the  number  of 
points  in  a  moderate  law  library,  at  about  two  millions 

*  Dr.  Williarat  once  asked  Dr.  Abraham  Rees,  how,  amidst 
hie  numerous  avocatione»  he  found  time  for  the  compilation 
of  so  vast  a  work  as  his  Cyclopedia  ?    He  replied— By  rismg 


LAW  EBtJCATIOK.  SS 

dud  a  half.  Rejectiiig  a  half  for  criimnal  and  pariah 
law,  and  points  of  practice  and  pleadings  a  million 
and  a  quarter  would  remain,  which  relate  to  pro* 
perty  and  civil  rights.  Making  the  moat  liberal 
aUowanc^  for  such  cases  as  were  repeated,  a  million 
atiU  would  remain,  ¥dth  which  the  lawyer  would  have 
to  he  oonyersant.  This  computation  was  made  eleven 
years  ago.  Since  then  the  **  points**  have  multiplied, 
and  are  multiplying — the  changes  in  the  law  contri- 
buting to  this  result. 

Now,  if  we  have  not  misrepresented  the  incli- 
nattOHH  of  our  courts,  and  if  the  law  is,  as  we  have 
said,  gradually  forfeiting  its  pretensions  to  scientific 
stmeture,  will  not  industry  the  most  persevering,  to 
which  weariness  and  cessation  must  be  unknown,  be 
imperatively  demanded  of  the  lawyer,  from  whom  a 
perfect  familiarity,  a  ready  mastery  over  such  a  gigantic 
accumulation  of  facts  is  expected?  This  will  require 
almost  superhuman  power  to  effect.  They  must  not  be 
mere  men  who  will  be  able  perfectly  to  accomplish  such 
a  task.    Non  angli,  sed  angeli*  But  we  must  proceed. 

The  various  systems  of  law  reading,  and  courses  of 
lq;al  instruction  laid  down  by  divers  writers,  are  all 
framed  in  ignorance  of  the  fact,  that  experience 
has  long  proved  the  fallacy  of  the  common  prin- 
ciple, ''what  is  sauce  for  goose  is  sauce  for  gander.'* 
We  do  not  possess  a  sufficient  acquaintance  with 
Mr.  Bentham's  ''Book  of  Fallacies,"  to  enable  us  to 
pronounce  whether  he  exposed  this  monstrous  error 
--for  an  error  it  undoubtedly  is.  Subject  two  men 
to  the  same  course  of  treatment,  whether  it  be  phy- 
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sical  exercise  or  medicine,  or  mental  study  or  ai^u- 
menty  and  you  will  find  how  little  the  effects  will 
congrue.  Whether  the  distinction  between  indivi- 
duals' nunds  be  native,  or  the  result  of  the  earliest 
education,  that  which  is  imconsciously  effected,  or 
whether  it  be  the  result  of  diversity  of  circumstance, 
still  we  at  least  find  that  what  is  good  and  fitting  for 
one  is  often  bad  and  hurtful  to  another.  Neither 
our  brains  nor  our  stomachs  can  endure  alike  the  same 
treatment.  Writers  on  education,  instead  of  pre- 
scribing the  number  of  hours,  and  the  precise  sort  of 
books  a  man  should  read,  ought  rather  to  confine 
themselves  to  insisting  on  those  general  principles  to 
which  every  good  system  of  education  is  reducible. 
The  period  of  study  must  be  regulated  by  circum- 
stances. 

Coke  (Inst.  1,  c.  1,  s.  85,)  quotes  the  following  verses 
with  approbation: — 

**  Sex  horaa  somno,  totidem  dee  legibus  equis^ 

''  Quatuor  orabis,  des  epulisque  duas, 
**  Quod  superest  ultr6  sacris  largire  CaixueiiiB." 

Of  these   Sir  W.  Jones  has  made  the  following 
versions : — 

"  Six  hours  to  sleep,  to  law's  grave  study  six, 
"  Four  spend  in  prayer — the  rest  on  nature  fix." 

Rather  (he  adds) — 


Six  hours  to  law,  to  soothing  slumber  seve 
Ten  to  the  world  allot,  and  all  to  heaven.*' 
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He  has  here  reduc^  the  day  to  three-and-twenty 
honiB. 

Bishop  Wfliiaiiis,  Lord-keep^,  in  the  reign  of 
James  L,  is  one  of  the  most  indefatigable  students 
of  whom  faistorjr  makes  any  mention.  *'  From  his 
yoQth  to  his  old  age,"  says  his  biographer.  Dr. 
Hackety  '*  he  asked  but  three  keurt  sleep,  in  twenty- 
fboi,  to  keep  him  in  goodhealth.*  *  It  was  ordinary 
with  him  to  begin  his  stadias  at  six  of  the  clock,  and 
ccmtiniie  them  till  three  0/  the  mommfff  and  be  ready 
again  by  eevenf  to  walk  in  the  round  of  his  inde- 
CstjgaUe  labours." 

Sir  Matthew  Hale,  for  the  first  two  years  of  his 
legal  studies,  read  sixteen  hours  a  day,  whiefa,  how- 
ever, almost  brought  him  to  his  grave.     He  then 
reduced  himself  to  eight;  but  used  to  say  he  lhoi:^ht 
that  six  hours  a--day,  "  with  attention  and  constancy, 
was  sufficient."    Roger  North  considers  four  hours  '^  a 
sufficient  quantum ;"  while,  according  to  Sir  Eardley 
Wilmotv''  six  hours  of  severe  applicatiim"  is  necessary. 
''I  had  heard  nuich  of  ■  ■  ■■,"an  eminent  person  once 
lemaiked  to  Mr.  Warren,  in  allusion  to  a  young  man 
who  had  lately  entered  public  life,  '*  and  was  disposed 
to  think  well  of  him,  till  I  heard  him  say  he  had  read 
fomteen  hmxxs  a^y — I  hare  never  thought  anything 
at  him  ainoe."     And  yet,  what  have  we  heard  of 
Lord  Eldon's  studies  before  he  was  called  to  the  bar  1 
He  vmei  to  read  law  before  his  call,  with  so  much 
jipplioatioiiy   as  to  excite  the  apprehensions  of  his 
«iedical  Mends*      He  would  debar  himself  of  I48 
aeedfiil  rest— ^rising  as  .early  ae  four  o'clock  in  the 
TOL  I.  c 
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morning,  and  often  sitting  up  late  at  night  with  a  wet 
towel  tied  round  his  head. 

Amongst  our  hard-reading  lawyers,  Mr.  Butler 
deserves  mention.  He  has  communicated  the  system 
of  study  he  pursued,  in  these  words : — "  Very  early 
rising — a  systematic  division  of  his  time — abstinence 
from  all  company,  and  from  all  diversions  not  likely 
to  amuse  him  highly — ^firom  reading,  writing,  or  even 
thinking  on  modem  party  politics — and,  above  all, 
never  permitting  a  bit  or  scrap  of  time  to  be  un- 
employed— ^have  supplied  him  with  an  abundance  of 
literary  hours.  His  literary  acquisitions  are  principally 
owing  to  the  rigid  observance  of  four  rules :— To 
direct  his  attention  to  one  literary  object  only  at  a 
time ;  to  read  the  best  book  on  each  side ;  to  find  oat 
men  of  information;  and,  when  in  their  society,  to 
listen,  not  to  talk.**  These  are  rules  of  universal 
application. 

Before  we  leave  this  branch  of  our  subject,  we  may 
mention  that  Sir  M.  Hale  has  said  that  "  he  never 
made  breakfasts ;  but  used  in  the  morning  to  drink 
a  glass  of  some  sort  of  ale.  That  he  went  to  bed  at 
nine,  and  rose  between  six  and  seven,  allowing  him  a 
good  refreshment  for  his  sleep.'* 

In  former  times,  attendance  in  the  courts  filled  the 
same  part  in  a  legal  education  that  pupilage  in  a  bar* 
rister^s  chambers  does  at  present.  The  reason  for  this 
change  is  obvious.  Then  the  law,  as  administered  by 
the  judges,  was  the  chief  object  to  which  the  student 
had  to  direct  his  attention ;  whereas  now,  the  practice 
of  the  courts  principally  requires  his  attention.    Iq. 
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Lord  Ghiilford's  days,  we  hear  of  barristers  having 
clerks  who  seem  to  have  filled  an  intermediate  space 
between  the  honourable  fraternity  who  now  bear  that 
name,  and  the  pupils  of  the  present  day.  These  clerks 
appear  to  have  been  occupied  chiefly  in  conveyancing, 
which  was  then  the  only  branch  of  the  profession  in 
which  there  was  any  thing  like  a  complicated  system 
of  practice.  Many  of  our  most  distinguished  men 
have  never  enjoyed  the  benefit  of  a  regular  pupilage. 
Lord  Mansfield  was  an  eminent  instance  of  this  kind. 
When  he  was  a  student,  he  belonged  to  a  law  debating 
society,  of  a  superior  class  to  those  which  exist  now-a^ 
days.  So  carefully  did  the  members  prepare  their 
aiguments,  that  Lord  Mansfield  found  his  useful  to 
him,  not  only  when  at  the  bar,  but  even  when  on  the 
bench.  Mr.  Justice  BuUer,  who  was  raised  to  the 
bench  when  but  thirty-five  years  of  age,  whose  repu- 
tation was  acquired  as  a  special  pleader,  was  in  the 
oflice  of  Mr.  Ashurst,  afterwards  also  on  the  bench ; 
and  it  was  with  him  the  practice,  now  so  common 
amongst  law  students,  of  passing  a  certain  time  in  a 
pleader's  chambers,  mainly  originated.  *'  There  are 
but  two  ways,"  said  a  great  judge,  "  for  getting  on  in 
the  law — special  pleading,  or  a  miracle  : — I  preferred 
the  former.'*  Sir  Frederick  Pollock,  it  is  well  known, 
fonnd  special  pleading  the  best  road  to  fame  and 
honour. 

For  information  of  a  practical  description  a  **  pu- 
pilage'* is  imdoubtedly  necessary.  The  most  indus- 
trious study  would  never  teach  the  surgeon  how  to 
amputate  a  limbs  or  even  bandage  a  £racture. 
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The  law  lectures  at  the  London  UniveisityandKing's 
College  have  not|  it  is  generally  considezed,  j^arored 
of  much  service  to  the  cause  of  law  education :  but  pro- 
bably this  is  owing  in  some  degree  to  want  of  encou- 
ragement. The  objection  that  has  been  advanced  againat 
them,  viz.9  that  they  are,  from  their  foim,  not  calcu- 
lated to  impart  instruction  in  law,  as  no  illustrationa 
can  be  used  in  them,  would  apply  as  well  to  moral 
philosophy,  mathematics,  history,  languages,  &c.,  on 
which  lectures  have  been  delivered  in  every  European 
University  with  distinguished  success*  Some  one 
facetiously  recommended  Mr.  Amos  to  meet  this  ob* 
jection  by  engaging  two  persons,  when  he  was  lee* 
turing  on  "Ejectments,**  to  represent  John  Doe  and 
Richard  Roe ;  and,  in  order  to  illustrate  his  meaning, 
John  Doe  was  to  kick  Richard  Roe  out  of  the  theatre ! 
As  substitutes  for  either  study  or  pupilage,  it  would 
be  absurd  to  recommend  law  lectures;  but,  as  auxili- 
aries to  these,  we  believe  them  to  be  beneficiaL 
'  A  clerkship  in  a  solicitor's  office  has  also  been 
recommended  by  high  authority  as  a  useful  sdiool  for 
the  bar.  Lord  Tenterden,  when  he  resolved  to  turn 
his  attention  to  the  law,  was  for  some  time  in  the  office 
of  a  large  firm  in  Craig's  Court.  This  step  he  was 
induced  to  take  upon  the  recommendation  of  Judge 
Buller.  Mr.  Bentley,  the  conveyancer,  who  died  two 
or  three  years  ago, was  for  a  considerable  time  in  one  of 
the  principal  agency  houses  in  London ;  and  has  been 
often  heard  to  declare,  that  he  owed  to  the  habits  he 
there  acquired,  a  fiBM^ility  of  mastering  every  document 
and  case  that  came  before  him,  however  difficult  or 
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vqnibiTe  it  might  be.  This  gentleman,  who  was 
eminent  in  his  branch  of  the  profession — and  there  is 
Bone  which  requires  more  poaitiTe  learning — never 
oijojed  the  adFantage  of  pupilage  in  any  barrister's 
ehunbers.  All  the  information  and  experience  he 
obtained,  he  acquired  during  his  clerkship.  Chief 
Banm  Thompson  commenced  his  l^al  studies  in  an 
attomej's  office,  as  also  did  Lord  Wynford  and  Sir 
WiHiam  Grant.  Lord  Thurlow  was  articled,  together 
with  Cowper  the  poet,  to  a  solicitor  near  Bedford 
Row;  and  his  great  predecessor,  Lord  Hardwicke, 
famed  through  the  same  ordeaL  Dunning  was  in  his 
&ther*8  office  for  9ome  considerable  time.  Lord  Mac- 
clesfield actually  practised  as  an  attorn^.  Lord 
Kenyon  served  his  articles.  Six  William  Garrow 
pasKd  sogne  time  in  a  solicitor's  office,  as  did  Sir  Sa- 
nmel  Somilly  •  Lord  Gi£Ford  was  r^ulady  articled ; 
and  sa  also  was  Lord  Liffi)rd,  Chancellor  of  Ireland, 
and  Sir  George  Wood,  and  Sir  Francis  Buller,  very 
learned  and  distinguished  judges. 

If  we  had  to  refer  to  eminent  men  of  the  present 
day,  we  should  find  little  difficulty  in  pointing  to 
some  great  names  who  have  ascribed  their  success  in 
life  to  the  training  they  have  received  in  attomies' 
offices.  The  names  of  Wilde,  Adolphus,  Preston, 
sad  many  others,  could  readily  be  mentioned.  Lord 
Brougham  once  pubhcly  declared  in  the  Court  of 
Ckancery,  that  if  he  had  to  recommence  his  legal 
studies,  he  woiild  begin  as  a  clerk  in  an  attorney's 
office.  These  are  most  assuredly  strong  testimonies  in 
&vour  of  tfaia  li^e  of  study ;  and  there  can  be  no 


so  LAW  EDUCATION. 

question  that  in  a  solicitor's  office  much  miscellaneous 
knowledge  of  great  use  may  be  picked  up  (we  use  the 
term  advisedly).  But  that  knowledge,,  because  it  is 
miscellaneous,  must  necessarily  be  supeifidal,  and  is 
valuable  chiefly  because  it  is  in  its  character  more 
practical  than  that  which  mere  study  or  pupilage 
would  probably  confer.  The  habits  acquired  in  the 
school  of  which  we  are  speaking  are  also  undoubtedly 
desirable,  as  the  student  is  there  accustomed  to  severe 
application,  and  to  labour  conversant  not  always  with 
topics  the  most  grateful  to  the  mind.  Those  habits 
of  intermittent  attention  which  characterise  such  men 
as  Lord  Bacon  has  called  '*  bird-witted'*  are  there 
corrected ;  and  there  also  the  student  acquires  a  dex» 
terity  and  readiness  in  the  application  of  his  know- 
ledge. He  is  often  placed  in  situations  which  demand 
and  therefore  develope  that  indescribable  attribute, 
tact;  and  being  required  to  be  able  at  a  moment's 
warning  to  afford  counsel  on  any  point,  leams  therefore 
to  keep  his  knowledge  in  constant  readiness.  On  the 
other  hand  these  advantages,  not  altogether  unattain- 
able elsewhere,  are  purchased  at  the  sacrifice  of  that 
profound  law  learning  which  distinguished  the  lawyers 
of  past  times,  and  which  they  obtained  by  an  almost 
exclusive  dedication  of  their  time  to  its  acquisition. 
This  could  scarcely  be  the  fruit  of  studies,  in  them- 
selves so  interrupted,  and  never  prosecuted  below  the 
surface,  as  those  for  which  the  embryo  attorney  can 
find  time.*  And  thus  at  once  would  the  character 
of  the  bar  be  reduced. 

*  If  we  are  told  that  Mr.  Serjeant  WUde  is  a  profound  lawyer^ 
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The  bar  would  lose  in  another  way.  At  the  present 
time  a  large  proportion  of  its  members  have  received 
dieir  education  at  one  or  other  of  our  universities. 
Did  an  attorney's  office  become  the  school  for  the  bar^ 
how  few  of  such  men  should  we  have  amongst  us! 
It   18   difficult  to  overrate  the  importance  of  such 
men  to  the  bar.    From  them  has  been  derived  its 
^'  gentlemanly'*  tone,  its  freedom  from  that  low  arti- 
fice and  tricksy  cunning  which  degradeSi  in  so  many 
cases,  the  continental  bar,  and  compels  the  institution, 
by  foreign  governments,  of  positive  regulations  to 
deter  the  advocates  firom  plundering  their  clients  and 
deceiving  the  courts.    Upon  the  law  itself  too,  the 
academical  education  of  its  professors  has  an  lui- 
doubtedly  beneficial  effect.    Bringing  to  its  study 
minds  schooled  in  dialectics,  and  enlarged  by  an  ac- 
quaintance with  the  noblest  productions  of  literature, 
they  communicate  to  it  imperceptibly  that  liberal  and 
coHq>reheD8ive  spirit  which  pervades  their  own  minds. 
If  we  look  amongst  the  most  distinguished  lawyers 
of  the  present  day,  we  shall  find  none  more  illustrious 
than  those  who  have   acquired  universiQr  honours. 
Sir  Frederick  Pollock  was  the  senior  wrangler  of  his 
year ;   Lord  Lyndhurst,  second  senior  wrangler  and 
second  Smith's  prizeman ;  Sir  N.  Tindal,  first  medal- 
list and  senior  wrangler;    Mr.  Justice  littledale, 
senior  wrangler  and  first  Smith's  prizeman;  Sir  L. 
Shadwell^  second  wrangler;  Lord  Langdale,  senior 

we  would  ask  how  many  Seijeaiit  Wildes  are  there  to  be  found  ? 
llieae  are  the  eacceptums,  and  not  the  rule. 
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wnag^r  tnd  fint  medallist;  Mr.  Btfon  Aldccsoiiy 
senior  wrangler,  fint  medallifl,  and  fint  Smith's 
pri^pinan.^  We  need  not  go  very  far  back  to  in- 
crease d&e  list  Loid  Elknboraugli  was  a  third 
wran^r  and  fint  medallist^  Baron  Graham  a  third 
wrangler;  Loxd  Eldon,  Lord  Teuterden,  and  Mr* 
Justice  Taunton,  severallj  obtaimed  the  chanoellov'a 
English  Eoajr  Prize,  as  also  did  Mr.  Justice  Cole- 
ridge, 

Coke  thus  speaks  of  the  adiramtages  of  a  univenaty 
ediigatioD.  *^From  this  argameas,  logicallj  drawne 
a  divisione,"  says  Coke,  **  it  appeareth  how  necenary 
it  is  that  our  student  should  (as  Littleton  did)  come 
from  one  of  the  uniTersities  to  the  study  of  the  con^ 
mon  law,  where  he  may  learn  the  liberall  arts>  and 
especially  logic,  for  fliat  teacheth  a  man,  not  only  by 
just  argument  to  condude  the  mattter  in  question^ 
but  to  disceme  between  truth  and  ftdsehood,  and  to 
use  a  good  method  in  his  studie,  and  probably  to 
speak  to  any  legaU  question/'  (Co.  Litt.  2S6.> 

But  whilst  we  b^  thus  to  reeord  our  convietioti^ 
that  no  student  comes  to  the  bar  more  qualified  for 
success,  than  he  whose  general  education  has  been 
completed  at  Oxford  or  Cambridge,  we  must  observe 
that  whoever  expects  that  his  univa!siQr  laurels  will 
avail  him  in  the  acquisition  of  business,  or  secure  him 
a  reputation  at  the  bar,  will  find  himself  grievously 
mistaken.      ^*  Poor  young  man  !**  said  Conversation 

•  It  ii  a  f«msfkabKe  cirramilancs,  that  Sir  WiOiam  Follett 
passed  through  the  oniveraitf  witboot  aniting  the  ilightcst 
notice. 


^^■•iw^^pp^"        .■   .   •'    .'    7t  — -■    ^^ 
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Sharpe^  of  a  yomig  gentleman  wko,  on  the  strength  of 
bu  university  hiBioaa^  oondacted  himself  with  much 
snpercilioumess  in  London  society,  **  He  fancies  his 
Cambridge  medali  will  pass  cunent  in  the  circles  of 
London.*' 

Seqeant  Maynard,  a  fiunons  lawyer  in  the  days  of 
the  Stuarts,  called  law  an  ^'  ars  babhitiva ;"  and  Roger 
North,  in  his  **  Discourse  on  the  Study  of  the  Law," 
adds,  **  That  all  the  learning  m  the  world  will  not  set 
a  man  up  in  bar  practice,  without  the  faculty  of  a 
ready  utterance ;  and  diat  is  acquired  by  habit  only, 
miless  there  is  a  natural  felicity  of  speech.**  Mr. 
Warren  mentions  that  he  once  accompanied  a  very 
learned  and  highly  gifted  Mend  to  a  public  meeting, 
n^ere  tfaey  heard  a  second'-rate  orator  declaim  with 
great  violence  and  effect.  **  I  would  give  a  thousand 
pounds,'^  said  his  firiend  to  Mr.  Warren,  ^to  be  able 
to  make,  off-hand,  such  a  clear  extempore  statement 
of  fiiets  as  that  feUow.  What  folly  it  was  for  me  to 
attempt  to  go  to  the-  bar  !'** 

In  old  cbys  it  was  customary  amongst  the  Temple 
students  to  assemble  in  the  cloisters  towards  evening, 
and  exerdse  themselves  by  putting  points  of  law  and 
arguing  them    amongst   themselves*     This  practice 

*  A  student  ones  csdled  on  Lord  Msnsfidld  widi  a  letter  of 
intiodiiction;  sad  afUr  tome  inquiries,  the  veteran  judge  asked 
bim  if  be  were  perfect  in  Coke  upon  littleton.  He  replied  that 
he  vas  not  altogether  perfect,  but  intended  reading  it  over  again 
for  the  third  time.  "  Take  a  little  reet,  sir,  take  a  little  rest/' 
laid  hie  lordship ;  "  it  is  my  advice  that  70a  should  now  take  a 
turn  with  Enfidd's  Speaker." 

C3 
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has  been  highly  recommended  by  swne  of  our  first 
lawyers,  both  by  precept  and  example- 
Sir  Henry  Finch,  a  judge  in  the  reign  of  Charles  I. 
and  unde  to  Lord  Nottingham,  used  to  say  that  a 
lawyer  ought  to  read  all  the  morning  and  talk  all  the 
afternoon.  Lord  Guilford  used  to  say  that  no  man 
could  be  a  good  lawyer  who  was  not  a  good  put-case. 
Lord  Nottingham  was  requested  by  the  Society  of 
the  Middle  Temple,  after  the  great  fire  of  London 
had  burnt  the  old  Temple  cloisters,  to  obtain  the 
assent  of  his  society  to  a  plan  they  had  of  buUding 
chambers  on  the  site.  But  he  rejected  the  pro- 
posal at  once,  declaring  he  would  not  consent  that  un- 
pediments  should  be  thrown  in  the  way  of  those  who 
desired  to  continue  the  laudable  custom  of  putting 
cases.  Sir  Christopher  Wren,  however,  by  building 
chambers  over  the  cloisters^  as  may  be  seen  at  the 
present  day,  reconciled  the  wishes  of  both. 

We  have  thus  briefly  touched  on  the  principal 
branches  of  that  most  important  subject  of  "law 
education.**  We  must  dose  our  observations  with  a 
few  remarks  tiiat  nearly  relate  to  tiie  subject. 

**  Toujours  perdrix,"  is  not  the  best  possible 
fare.  The  mind  as  much  requires  relaxation,  as 
the  body  stands  in  need  of  rest.  The  species  of 
relaxation  depends  upon  the  naturi  of  the  labour  to 
which  tile  mind  has  been  previously  subjectei]!^  and 
also  to  the  disposition  of  the  mind  itself.  Lord 
Guilford,  when  a  student,  used  to  refresh  himself  after 
study  with  music,  in  which  he  was  a  proficient.  He 
played  on  the  "  base  or  lyra  viol,  which  he  used  to 
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tooch  lute  fiuhion  upon  his  knees."  This  passion 
for  music  acccnnpanied  him  through  life,  and  contri- 
buted greatly  to  his  enjoyments.    But 

«*  -^-^^  different  minds 
Indina  to  diffn«nt  ob]ect8— " 

and  most  assuredly  there  are  some  people  ''who 
have  not  music  in  their  souls,**  tmd  would  feel  them- 
selves but  little  refireshed  by  the  most  ravishing  strains 
of  melody.  Lord  Guilford's  great  fiiend,  the  famous, 
or  rather  the  iofiamous,  Duke  of  Lauderdale,  used  to 
say,  as  we  leam  from  Pepys'  Diaiy,  ''  that  he  had 
rather  hear  a  cat  mew  than  the  best  music  in  the 
world ;  and  the  better  the  music,  the  more  sick  it 
made  him.** 

Sir  Matthew  Hale,  a  character  somewhat  dissimilar, 
was  utterly  indifferent  to  music. 

Mr.  Windham  has  observed  that  four  of  the  greatest 
men  he  ever  knew  cared  nothing  for  music — Burke, 
Fox,  Dr.  Johnson,  and  Pitt.  Sir  James  Mackintosh 
professed  the  same  indifference  to  sweet  sounds,  so 
much  so,  that  Conversation  Sharpe  used  to  suggest,  as 
a  thesis  for  the  physical  schools  at  Edinburgh,  ''What 
was  the  precise  effect  of  music  on  the  sensorium  of 
Maddntosb? 

Mr.  Justice  Yates  was  in  the  habit  of  declaring 
that  whenever  intense  application  to  any  legal  studies 
wearied  his  mind,  he  used  to  read  a  few  pages  of 
Dean  Swift's  works,  which  not  only  relieved  him 
while  he  read,  but  sent  him  back  again  to  his  dry  law 
in  perfect  good  humour.. 
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Lord  CamdM  was  exceisively  fond  al  the  old  ro« 
mances:  the  Casaaadraa  and  Clelias  of  the  andeat 
imaf^atiye  writers,  am^aed  him  by  their  adventuxcs, 
after  he  had  escaped  from 

"The  te<fikras  hmm,  tiie  ftolemn  prate. 
The  pert  dispute,  the  dull  debate."* 

which  occupy  the  attention  of 

<'  The  dnywsy  headi,  the  bsbbliagbalL'' 

In  a  letter  to  Mr.  Garrick  he  declares  his  partiality 
for  the  **  Seven  Champions  of  Christendom.** 

A  distinguished  living  statesman,  who  has  carried 
into  his  retirement  the  respect  and  good-wishes  of  all 
parties,  has  been  heard  to  declare  thathe  used  to  find  a 
new  Waverley  novel  the  best  restorative  for  his  mind, 
when  exhausted  by  official  labours. 

Selden  was  in  the  habit  of  seeking  recreation  at  the 
theatre.  Lord  Stowell  too  was  fond  of  dramatic  en- 
tertainments.-|-   He  was  to  the  last  a  regular  attendant 

•  Sir  William    Blackfttone's  **  Lawyer's    Farewell   to   his 

MUBfe." 

t  Brindley^  the  great  engineer,  was  once  prevailed  on  to  go  to 
a  play.  The  representation  had  such  an  effect  on  him,  that  he 
complained  for  several  days  of  bdag  unable  to  attend  to  busi- 
ness— his  ideas  being  oonfased,  and  his  attention  distracted. 
He  resolved,  therefore,  never  again  to  visit  the  theatre.  Sir  M. 
Hale  said  that  when  he  commenced  the  study  of  the  law,  "  he 
took  up  a  resolution,  which  he  punctually  observed  ever  since, 
never  to  see  a  play,  having  spent  all  his  money  on  them  at 
Oxford,  and  having  experienced  that  it  was  so  great  an  iJienalion 
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aft  die  Christnuui  piatomimet,  and  ayowed  a  strong 
predilecticm  for  the  interettiiigperfoniiaiices  of  the  hir 
norant  eomediaiiSy  Punch  and  Judy.  Lady  Stowell, 
we  hare  heard,  did  not  share  her  husband's  taste.  She 
had  a  particular /T^ncAanl  for  attending  executions ;  or, 
as  a  fiiend  has  obsenred,  her  ladyidup  was  fond  of  a 
drop.'' 

We  do  not  think  it  is  of  much  importance  with 
what  object  the  mind  concema  itself,  so  as  it  is 
employed.  We  nerer  rest  oursdves  better,  than  by 
exercising  another  set  of  muades,  than  those  we 
had  formerly  used.*  **  Libera  me^  Domme^  ab$it  ui 
umfnatn  mM  ccrUingai  vacaref^-f  says  an  old  divine. 
Without  doubt*  the  pursuits  of  literature  are  thci 
BMMt  desirable,  because  they  are  the  most  usefuL 
We  see,  however,  no  objection  to  the  amusement 
of  one  of  our  most  aninent  advocates — ^he  had 
certainly  Socrates,  Lord  Eiskine,  and  the  great  Sir 
>jl«^  Jones,  as  precedents  in  his  favour — ^to  wit,  salta* 
tory  exercise.  The  present  vice-^hanceUor,  and  ano- 
dic great  lawyer,  Mr.  Feame,  were  fond  of  aquatics. 

of  his  mind  from  his  studieB,  by  the  ncuning  of  the  speeches 
and  actums  into  bis  thoughts^  as  weO  as  the  loss  of  time  when 
be  saw  them;  that  be  bad  often  disputes  with  Mr.  Selden,  who 
WM  his  great  friend,  and  used  to  say,  be  found  so  great  refresh* 
nent  by  it,  but  he  bad  so  much  knowledge  of  the  inconvenience 
of  theoB,  that  he  would  not  tee  one  for  £100." 

^  **Lb  chaogement  d'^tode  est  toujours  un  decassement 
poamioi,"  says  the  Chancellor  D'Agneaseau. 

t  For  the  benefit  of  gentlemen  who  have  forgotten  their  Latin, 
"  God  forbid  I  should  e^er  be  idle.** 
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The  latter,  however^  would  often  recreate  himselFy  as 
Lord  Brougham  has  been  known  to  do,  after  the  &- 
tigues  of  the  Chancery  Court,  a  Cabinet  Council,  and 
a  debate  in  the  Lords — solving  difficult  problems,  or 
speculating  in  the  higher  branches  of  physical  science. 

Sir  Edward  Coke  found  recreation  in  a  game  at 
bowls.  The  present  Lord  Lyndhurst  is  said  to  find 
especial  delight  in  constructing  models  of  churches  or 
houses ;  and  used,  when  in  full  practice  at  the  bar,  to 
amuse  himself,  on  a  rainy  day  in  the  long  vacation, 
vnth  repairing  what  his  children  or  servants  might  have 
demolished. 

Any  thing  is  better  than  mere  idleness.  ^*We 
should  never  do  nothing,"  says  a  moralist.  HeU 
vetius  has  declared,  that  listening  to  a  concert  for 
two  hours  fatigued  him,  while  he  could  play  on  an  in- 
strument all  day  long.  **  There  vvill  be  time  enough 
for  repose  in  the  grave,**  said  Nicole  to  Pascal.  This 
matter  cannot  be  better  summed  up  than  in  the  words 
of  the  incomparable  Quarles:  ''Let  thy  recreation  be 
manly,  moderate,  seasonable,  lawful:  if  thy  life  be 
sedentary — ^more  tending  to  the  exercise  of  the  body ; 
if  active — ^more  to  the  refreshing  of  thy  mind.  The 
use  of  recreation  is  to  strengthen  thy  labour,  and 
sweeten  thy  rest..** 


CHAPTER  IL 
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How  to  get  on  at  theBar— the  AdvantagMof  Poverty  questioned 
— ^Lord  Enkine's  debiit— a  true  history — Sir  F.  Norton— a 
rising  young  man  of  forty-seven  Sir  Edmand  Samider»-* 
Sir  Francis  Pemberten — Sir  H.  Martin— Lord  Mansfield- 
Lord  Camden — ^Lord  Kenyon — ^Lord  Thuilow — ^Mr.  Dunning 
~-Lord  Eldon— Lord  Erskine* 

"  Parts  and  Poyerty,**  said  Lord  Chancellor  Talbot, 
''are  the  only  things  needed  by  the  law  student." 
**  Pray,  my  lord,"  asked  a  £Bshionable  lady,  of  Lord 
Kenyon,  **  what  do  you  think  my  son  had  better  do, 
in  order  to  succeed  in  the  law." — "  Let  him  spend  all 
his  money,  marry  a  rich  wife,  q>end  all  her's,  and 
when  he  has  not  got  a  shilling  in  the  world,  let  him 
attack  the  law!"  Such  was  the  advice  of  the  old 
chief  justice* 

Such  sentiments  as  these  it  has  been  the  fashion  to 
laud.      In  themselves  they  are  true,  but  they  are 
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only  half-truths — or,  perhaps,  we  should  rather  say, 
they  are  the  precise  converse  of  great  errors.  A 
wealthy  man  is  less  likely  to  make  a  good  lawyer, 
than  a  man  who  is  not  rich,  just  as  we  are  told  he  is 
less  likely  to  inherit  eternal  life.  But  we  read 
no  where  in  Scripture,  that  poverty  is  the  road  to 
salvation.  An  individual  who  "  has  everything  hand- 
some about  him,"  on  whom  fortune  has  abundantly 
showered  her  gifts,  and  to  whom  pleasure  offers  her 
thousand  inducements,  is  assuredly  not  the  most  likely, 
nay,  is  just  the  least  likely,  person,  with  Sir  William 
Blackstone,  to 


"  — —  welcome  buiinets,  weLoome  strife, 
'*  WekooM  the  cares,  the  thorns  of  life; 
'"Hie  visage  wan,  the  pur-blind  sight, 
"The  toil  by  day,  the  lamp  by  night." 


So  he  is  the  more  likely  to  tread  ^  the  primroee 
path  of  dalliance,*'  than  **  the  steep  and  thorny  wa> 
to  heaven." 

It  may  be  questioned  whether  poverty,  and  the 
difficulties  which  so  often  beset  men  in  their  passage 
through  Hfe,  have  all  the  beneficial  influence  which  is 
ascribed  to  them.  The  school  of  adversity  as  often 
indurates  as  softens  the  affections  of  mankind.  In 
many  minds,  instead  of  producing  humility  and 
industry,  it  produces  only  disgust  and  indifference. 
Again,  looking  particularly  to  our  profession,  it  may 
be  doubted  whether  poverty  has  not,  in  many  cases, 
the  effect  of  distracting  the  attention  from  professional 
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lubjects.  When  the  unfoitimate  Donaldy  fine  author 
q£"  Yimoiida,'*  was  aakedkowhe  was  gettmg  on  with 
bis  tragedy,  he  replied,  in  a  tone  of  mdescrihable 
sonew^  **  Talk  not  tome  of  mj  tragedy — ^I  have  more 
tragedy  than  I  can  bear  at  home/'  Widi  a  family 
ledoced  almost  to  starvation,  we  eonM  hardly  expect 
hiB  mind  to  have  been  devoted  to  his  noble  subject. 

Losd  Kttkinft  said  that  the  first  time  he  addressed 
the  court,,  he  was  so  overcome  with  confdsioii,  that  he 
was  about  to  sit  down*  **  At  that  time,**  he  added, 
*'  1  fancied  I  ooold  feel  my  little  children  tugging  at 
my  gown,  so  I  made  an  effort — ^went  on,  and — snc^ 
ceeded."  With  a  man  of  less  sanguine  ten^rament, 
the  same  feeUng  would  have  only  added  to  his  confn* 
lion — the  conviction  that,  upon  his  success  at  that 
time,  depended  the  fixture  welfare  of  those  he  loved, 
wonld  only  have  aggravated  the  embanasunent  of 
his  novel  situation. 

About  thirty  years  ago,  a  young  man,  a  sdon  of  a 
resectable  fiunily,  came  up  to  London  to  prepare- 
himself  for  the  bar.  His  means  were  small,  but  his 
wants  were  limited,  and  weU  aware  that  if  fortune 
does  not  always  favour  the  deserving,  she  has,  for  the 
i^inorant  and  dissolute,  no  honours  or  rewards,  he 
applied  himself  with  zeal  and  industry  to  the  study  oi 
Us  jfTctemon.  Nature  had  blessed  him  with  an  acute 
mind — his  perseverance  was  untiring,  and  he  could 
boast  that  fdeasure  never  allured  him  firom  the  paths 
of  duty.  He  was,  in  due  time,  admitted  to  the 
lumours  of  the  wig  and  gown,  and  took  his  seatonthe 
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back  benches  in  the  Court  of  King's  Bench.  His 
prospects  were,  at  first,  promising — his  &mily  con- 
nection»-*-the  reputation  he  had  acquired,  during  his 
pupilage,  for  attention  and  industry,  obtained  for  him, 
earlier  than  usual,  a  small  practice,  and,  what  leads 
to  its  increase,  a  goodname*  Elated  by  the  prospects 
which  appeared  opening  before  him,  he  married — 
and  he  was  yet  in  the  prime  of  life  when  he  was  the 
father  of  a  large  feunily •  Unhappily,  his  business  did 
not  increase  in  the  same  ratio  with  his  necessities, 
and  he  soon  began  to  feel  all  the  difficulties  which 
attend  on  small  supplies  and  large  demands.  His 
physical  strength  b^an  to  fail  him,  and  all  the  more, 
when  he  saw  his  admirable  wife,  whom  he  loved  with 
all  the  ardour  of  a  first  affection,  devoting  herself  to 
the  most  menial  tasks-nlischaiging  the  humblest 
offices  for  him  and  their  children.  On  her  firagile 
frame,  care  and  sorrow  made  rapid  inroads.  A 
casual  attack  of  illness,  aggravated  by  pecuniary 
distress,  threatened  her  life,  and,  ultimately,  she  died 
— ^falling  a  victim  to  her  anxieties  for  her  husband 
and  family.  Heart-broken,  the  young  lawyer  still 
struggled  on  for  the  sake  of  his  children.  A  few 
months  after  the  partner  of  his  cares  was  consigned  to 
the  grave,  he  succeeded  in  some  important  cause 
accidentally  intrusted  to  him:  business  poured  in  on 
him ;  and,  in  a  very  short  time,  he  found  himself  one 
of  the  leaders  of  the  bar.  When  a  friend  congratulated 
him  on  his  sudden  promotion,  he  exclaimed — *^  Had 
it  but  come  a  few  months  sooner  !*' 


BMINENT  LAWYERS.  43 

Reader !  this  is  a  true  story,  as  many  can  vouch : 
the  subject  of  it  now  occupies  a  high  place  amongst 
OUT  l^al  functioDaries, 

Fletcher  Norton*  toiled  throogfa  the  routme  of 
circuits  and  Westminster  Hall  for  many  yeans  without 
a  brief.  Mr.  Beaxcroft,  one  of  the  most  eminent 
barristers  of  the  last  century,  and  who  died  Chief 
Justice  of  Chester,  underwent  the  sererest  difficulties 
in  his  passage  to  wealth  and  fame.  His  industry  and 
perseverance  were  indomitable*  For  many  years  his 
practice  was  so  limited  as  hardly  to  suffer  him  to 
subsist  with  the  strictest  economy.  He  somethnes, 
however,  thought  of  relinquishing  the  law  as  a  pro* 
fession,  but  a  just  estimation  of  his  own  acquirements 
induced  him  to  contmue,  aad  he  at  last  nuide  himself 
known,  and  obtained  an  immense  practice  and  a  high 
repotatioo.  It  was  a  long  time  before  the  eminent 
merits  of  Mr.  Holroyd,  afterwards  a  puisne  judge 


*  With  Sir  Fletcher  Norton,  as  with  many  others,  ''Early 
Struggles,"  appeared  to  have,  in  some  measure,  operated  injiui* 
OBsly.  To  them  nught  be  ascribed  the  parsimoiiy  aad  avaricfr 
for  which  he  was  distinguished  in  after  years,  and  which  ob- 
tained for  him  the  elegant  appeOation  of  Sir  BuIlfiBce  Doablefee. 
Lord  Orford  mentioDS  an  instance  of  his  amor  ptemnim,  which 
deserves  to  be  extracted.  *' His  mother  lived  at  a  mighty  shabby 
house  at  Preston,  which  Sir  Fletcher  began  to  think  not  quite 
sodtable  to  the  £gnity  of  one  who  had  the  honour  of  bemg  his 
parent;  he  cheapened  a  better,  in  which  were  two  pictures^ 
VBfaiedat£60.  The  attorney  insisted  on  having  them  as  fixtures 
far  nothing :  the  landlord  refosed-^thebargain  was  broken  off— 
and  the  dowager  madam  lemains  in  her  original  hut.*' 


44  EARLY  STRUGGLES  OF 

in  the  King's  Bench  became  reoognizecL  Lard 
Kenyon  spoke  of  him  when  in  his  forty-«eventh  year, 
as  ''  a  rising  young  man***  Sir  William  Graat  tra- 
veled many  a  circuit  before  he  obtained  a  single  brief, 
and  at  last  owed  to  the  friendship  of  a  minister^  \ii^at 
he  was  entitled  to  expect  &om  his  own  merits. 

The  rise  of  Sir  Edmund  Saunders,  one  of  our 
soundest  lawyers,  from  the  very  depths  of  poverty  to 
the  chief  justiceship  of  Conmion  Fleas,  is  one  of  the 
most  remarkable  circumstances  in  our  legal  annals. 
Saunders  was  originally,  if  not  a  parish  foundling,  at 
least,  a  poor  b^gar  boy ;  and  by  constant  attendance 
in  Clements  Inn,  obtained  the  notice  of  the  attorneys* 
clerks.  Finding  he  was  anxious  to  leam  to  write, 
some  benevolent  attorney  had  a  sort  of  mock  desk 
constructed  for  him  at  a  window  on  the  top  of  a 
staircase,  where  he  sat  and  wrote  after  copies  of 
court  and  other  hands  lent  him  by  the  clerks*  In 
this  he  soon  became  so  expert,  that  be  used  to 
obtain  employment  as  a  copier^  and  made  some  little 
money  in  this  way.  Some  books  of  forms  having 
been  lent  him,  he  became  *^an  exquisite  entering 
clerk,'*  and  then  acquired  a  knowledge  of  special 
plea<fing.  He  at  last  obtained  some  assistance,  which 
enabled  him  to  be  called  to  the  bar,  and  he  acquired 
a  practice  in  the  King's  Bench  equal  to  any  other 
lawyer  of  his  day.  We  are  sorry  to  be  compelled  to 
add,  he  was  in  his  habits  grossly  intemperate — "  for 
to  say  nothing  of  brandy,  he  was  seldom  without  a 
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pot  of  ale  at  his  nose  or  near  faim/'    Bj  ibis  means 
he  became  corpulent  and  gross  in  his  habit  of  body, 
so  much  so  88  to  be  offensive  to  the  Bench,  and  every 
imenearhim*    Sir  Matthew  Hale  appears  to  have  di»- 
Jiked  him  on  account  of  his  iU-life,and  also  on  account 
of  his  habit  of  attempting  to  deceive  the  court  by  tricks 
and  subterfnges.    To  this  latter  practice  he  was  much 
addicted,  and  he  appeared  to  think  his  eeal  for  his 
client  justified  him  in  pursuing  it.    He  was  witty  and 
good  tempered,  and  was  often  seen  in  court  before 
the  judge  had  arrived,  surrounded  with  students,  put- 
ting cases  to  them  and  debating  law  points  widi  a 
familiarity  that  bespoke  native  goodness  of  heart. 
When  at  the  bar,  although  in  enormous  practice,  he 
lodged  with  a  tailor,  in  Butcher's  Row,  an  abode  in 
which  he  continued  after  he  was  raised  to  the  Bench* 
This  elevationhe  owed  to  the  ability  he  had  manifested 
jihen  counsel  for  the    crown  on  several  occasions; 
but  it  was  the  cause  of  his  death,  from  its  imposing 
upon  him  veiy  severe  labours,  and  the  necessi^  of 
changing  his  diet  and  habits. 

A  predecessor  of  Saunders,  Sir  Francis  Pem- 
BERTON,  afforded  little  prospect  in  his  early  life  of 
his  after  eminence.  "  In  his  youth,"  says  Burnet, 
*'he  mixed  with  aoch  lewd  company,  that  he  quickly 
spent  aU  he  had ;  and  ran  so  deep  in  debt  that  he 
was  cast  into  a  jail,  where  he  lay  many  years ;  but  he 
followed  bis  studies  so  close  in  the  jail,  that  he  be^ 
/*gmA  one  of  the  ablest  men  in  his  profession." 
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Sir  Henry  Martin,  judge  of  the  prerogatave 
aixd  admiralty  courts,*  in  the  reign  of  James  I.,  owed 
his  rise  to  the  narrow  circumstances  in  which  the 
death  of  his  &theT  left  him.  His  father  bequeathed 
him  £40  a  year ;  '^  and  he  used/'  Fuller  tells  us,  "  mer- 
rily to  say  that  if  his  father  had  left  him  four-score, 
he  should  never  have  been  a  scholar,  but  lived  on  his 
lands :  whereas,  this  being,  though  a  large  encourage- 
ment, a  scant  maintenance,  he  plied  his  book  for  a 
better  livelihood.** 

Lord  Mansfield,  although  the  son  of  a  Scottish 
Viscount,  is  said  in  the  early  part  of  his  life  to  have 
been  involved  in  the  greatest  pecuniary  difficulties. 
His  extrication  from  these,  it  has  been  reported,  he 
owed  to  the  first  Lord  Foley.  The  anecdote  which 
tradition  has  preserved  is  this :  one  day,  Murray  was 
lamenting  to  Foley,  that  he  was  compelled,  by  want  of 
means,  to  forego  all  the  idea  of  following  the  law  as  a 
profession ;  and  that  although  his  inclination  led  him 
another  way,  he  felt  he  had  no  resource  but  taking 
orders.  Lord  Foley,  affected  by  this  repres^itation, 
earnestly  dissuaded  him  from  pursuing  such  a  design, 
and  generously  offered  him  £S00  a  year,  out  of  the 
annual  allowance  of  £500,  settled  on  him  by  his 
father.     Murray  accepted  the  offer:  and  thus  we  owe 

*  In  reference  to  this  union  of  jurisdiction.  King  Jamee 
used  pleasantly  to  remaric,  that  Martin  was  '^a  mighty 
monarch,  in  his  jurisdiction  over  land  and  tea,  the  JMi^  and 
the  dtad." 
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to  the  friendship  and  zeal  of  this  generous  peer,  all 
the  benefits  the  law  of  England  received  from  the 
iqpiight  and  conscientious  magistratei  who  so  long 
presided  in  our  chief  court  of  justice**  Shortly  after 
his  call,  Murray  was  engaged  in  several  causes  in  the 
House  of  Lords  ;f  but  he  is  said  to  have  owed  his 
ultimate  success  rather  to  a  fortunate  accident,  which 
occurred  during  a  trial  in  which  he  was  retained  a 
few  years  afterwards.  It  was  the  celebrated  case  of 
Theophilus  Gibber  and  Sloper :  Murray  was  junior 
counsel  for  the  defendant.  His  leader  was  seized 
with  a  fit  in  court,  before  the  trial  came  on — the 
task  of  the  defence  devolved  therefore  wholly  upon 
Hurray,  who,  having  obtained  .postponement  of  the 
trial  for  an  hour,  in  order  to  prepare  himself,  ad- 

*  Mnmy  never  forgot  the  obligations  he.  owed  to  Lord 
Foley.  He  wu  in  the  habit,  at  the  time  when  his  business  was 
the  moet  considerable,  of  visiting  Lord  Foley,  in  his  house  in 
the  country,  going  down  on  the  Saturday  night,  and  returning 
on  the  Monday  morning.  When  reproached  by  a  fellow  bar- 
rister with  thus  wasting  his  time  with  an  old  peer,  who  could 
add  nothing  to  his  advantage  or  amusement— he  replied,  ^  it  is 
enongfa  if  my  visits  tend  to  the  entertainment  of  my  Out 
friends ;  if  I  fail  in  that,  I  am  at  least  sure  to  contribute  to  the 
lepase  of  my  own  faculties." 

t  It  is  for  this  reason  that  his  Mend  Pope  apostrophised  him 
in  tiie  well-known  lines— 

^  Blest  as  thou  art,  with  all  the  power  of  words. 
So  known,  so  honoured  in  the  House  of  Lords." 
This  charming  specimen  of  ''the  art  of  sinking,"  has  been 
tdmirably  parodied  by  GoUey  Gibber— 

**  Fersnanon  tips  his  tongue,  whene'er  he  talks. 
And  he  has  chambers  in  the  King's  Bench  walks." 
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dressed  the  jury  with  so  much  e&ct,  as  to  reduce  the 
damages  agaixist  his  clieut  to  a  mere  nominal  amount. 
After  this  time,  he  has  said,  business  poured  in  upon 
him ;  and  he  never  knew  the  diflBsrence  between  an 
income  of  a  few  hundreds  a  year,  and  one  of  many 
thousands.  Murray,  however,  when  he  had  attained 
to  the  honour  of  the  peerage,  and  the  judicial  digni- 
ties of  bis  latter  years,  would  never  ascribe  his  ele- 
vation to  the  force  of  his  own  talents.  ^^My  success 
in  life,*'  he  said,  ^^was  not  very  remarkable;  my 
father  was  a  man  of  rank  and  feushion :  early  in  life,  I 
ivas  introduced  into  the  best  company,  and  my  cir- 
cumstances enabled  me  to  support  the  character  <^a 
man  of  fortune  To  these  advantages  I  chiefly  owe 
my  rise."  However  Lord  Mansfield  may  have  chosen 
to  underrate  the  difficulties  which  beset  him  in  his 
early  life,  it  is  well  known  that  these  difficulties  were 
inconsiderable  neither  in  number  nor  degree;  and 
although  he  might  have  been  enabled  to  support  the 
aj^iearance  of  a  man  of  fortune,  in  reality  he  was  far 
removed  from  that  condition.  It  is  a  matter  of  noto- 
riety, that  when  he  first  offered  his  hand  to  Lady 
Elizabeth  Finch,  daughter  of  the  Earl  of  Wincbelsea, 
his  advances  were  most  peremptorily  rejected,  on  the 
score  of  his  want  of  means.* 

*  It  is  to  this  mortifying  rejection,  that  Pope  refers,  in  his 
imitation  of  Horace,  Book  iv.  Ode  1. 

**  ShaH  <HM  whom  natwe,  learning,  birth,  com 
To  form,  not  to  admire,  but  be  admired. 
Sigh,  wbile  bis  Chloe,  bliad  to  wit  and  worth. 
Weds  the  rich  dulneas  of  some  aon  of  earth  I'* 


EMINENT   LAWYERS.  49 

It  will,  perhaps,  excite  surprise  in  the  minds  of 
some  of  our  readers,  who  are  aware  that  his  fiather  was 
Chief  Justice  of  the  King's  Bench,  to  see  the  name  of 
Lord  Camden  in  this  place.     But  despite  his  strong 
family  connections,  it  was  through  disheartening  dif- 
ficulties, that  this  great  man  had  to  struggle  to  the 
eminence  which  he  afterwards  attained.     For  many 
years  did  he  endure  the  evils  which  attend  on  an 
empty  bag  and  empty  pocket.     Three  years  after  he 
was  called,  he  thus  writes :  "  Alas !  my  horse  is  lamer 
than  ever  ;  no  sooner  cured  of  one  shoulder  than  the 
other  began  to  halt.     My  hopes  in  horse-flesh  ruin 
me,  and  keep  me  so  poor,  that  I  have  scarce  money 
enough  to  bear  me  out  in  a  summer's  ramble ;  yet 
ramble  I  must,  if  I  starve  to  pay  for  it."     His  friend 
Sneyd  Davis  addressed  to  the  despairing  yoimg  lav^yer 
a  poetical  epistle,  in  which  he  set  before  him  the 
examples  of  Somers,  Cowper,  Talbot,  and  Yorke, 
who,  overcoming  every  obstacle. 


''Sped  their  hright  way  to  f^rfn  chair  supreme, 
"  And  worthily  filled  it.    Let  not  these  great  name* 
"  Damp  but  incite ;  nor  Murray's  praise  obscure 
"Thy  younger  merit;  for  their  lights,  ere  yet 
''To  noonday  lustre  kmdled,  had  their  dawn. 
"  Proceed  HamiliBr  to  the  gate  of  fame, 
"Nor  deem  the  task  severe,  its  price  too  high, 
"Of  toil  and  honour,  for  a  father's  son." 


This  poetical   appeal,  however,  it  cannot  be  ex- 
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pected  afforded  Pratt*  any  consolation  for  his  lack  o£ 
briefs.  It  is  reported,  that  almost  broken-hearted,  he 
came  to  the  resolve,  after  having  for  eight  or  nine 
years,  battled  with  the  storms  of  fate,  to  resign  all 
hopes  of  success  at  the  bar,  to  retire  to  his  collie  (of 
which  he  was  a  fellow),  and  quaUfy  himself  for  taking 
holy  orders,  being  well  assured  of  obtaining  a  college 
living  in  the  course  of  a  few  years.  A  short  time 
before  the  circuit  he  declared  his  intention  to  his 
friend  Henley  (afterwards  Lord  Chancellor  Nor- 
thington),  who  endeavoured  first  to  laugh,  and  then 
to  reason  him,  out  of  his  resolution ;  but  finding  neither 
course  succeed,  he  managed  to  get  Pratt  retained  as 
junior  counsel  to  himself  in  a  cause  of  great  weight, 
and  then  absenting  himself — either  being,  or  pretend- 
ing to  be,  seriously  ill — the  lead  fell  to  the  share  of 
Pratt,  who  displayed  his  learning  and  talents  with 
such  eminent  success,  as  at  once  to  obtain  a  practice 
and  reputation  commensurate  to  his  industry  and 
abilities. 


*  After  Lord  Camden  became  Chief  Justice  of  the  Common 
Fleas,  be  wrote  thus  to  his  friend  Davis :— "  I  remember  you 
prophesied  formerly  that  I  should  be  a  Chief  Justice,  or,  per- 
haps, something  higher.  Half  is  come  to  pass ;  I  am  Thane  of 
Cawdor ;  but  the  greater  is  behind ;  and  if  that  fails  me,  you 
are  still  a  false  prophet.  Joking  aside,  I  am  retired  out  of 
this  bustling  world,  to  a  place  of  sufficient  profit,  ease,  and 
dignity ;  and  believe  me  that  I  am  a  much  happier  man  than 
the  highest  post  in  the  law  could  have  made  me." 
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Lord  Kenyon^  is  another  instance,  showing  how 
little  want  of  connection,  or  what  are  called  expec- 
tancies, obstructs  the  career  of  the  steady  and  per- 
seYering  lawyer.     Like  his  friend  Dunning,  he  com- 
menced his  legal  education  in  the  office  of  an  attorney, 
with  whom  it  was  originally  intended  that  he  should 
have  become  partner.  Some  difference,  however,  as  to 
terms,  broke  off  the  negodation.     When  a  clerk,  it 
is  said,  he  was  much  annoyed  at  being  constantly  so- 
licited by  the  wife  of  his  master,  to  discharge  duties 
usually  considered  as  pertaining  rather  to  the  office 
of  a  meniaL     Once  this  lady  addressed  him  with — 
"  Pray,  Mr.  Kenyon,  as  you  are  going  out,  will  you  be 
kind  enough  to  call  at  the  green-grocer's,  and  order 
me  a  cauliflower;  or  stay,  perhaps,  you  would  have  no 
objection  to  bring  it  home  with    youT'     Kenyon 
bowed,  and  at  his  return  informed  the  worthy  dame 
he  had  performed  her  commands,  and  that  he  had 
paid  sixpence  for  the  vegetable,  and  eighteenpence  for 
a  chair  to  bring  it  home.     This  was  the  last  time  he 
was  ever  subjected  to  such  improper  treatment.     His 
employer  appears  to  have  exhibited  all  the  parsimony 
that  his  pupil  displayed  in  after  years.      When  his 
cook  informed  him  that  there  was  not  dinner  enough 
provided,  upon  one  occasion  when  company  were  ex- 
pected, he  asked  if  she  had  brothed  the  clerks.     She 
repHed  that  she  had  done  so.     "  Well  then,"  said  he, 
"  broth  'em  again." 

Kenyon,  finding  it  impossible  to  induce  his  master 
to  abate  his  terms  for  admitting  him  into  partnership, 
resolved  to  relinquish  his  profession,  and  attempt  the 
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bar.  This  he  did^  and  in  1754  entered  himself  <m  the 
books  of  Lincohi's  Inn«  Dark  and  dismal  indeed  were 
his  prospects — ^long  and  arduous  the  struggles  by  which 
he  could  acquire  even  a  competence.  He  did  not 
possess  that  kind  of  dazzling  talent,  which  would^ 
if  opportunity  were  afforded,  at  once  make  him 
known.  He  did  not,  like  Dunning  or  Erskine,  possess 
the  eloquence  of  the  orator,  which  directly  it  was 
manifested,  would  give  him  a  reputation  that  in- 
dustry alone  was  wanted  to  improve.  The  only 
qualities  that  he  possessed  were,  however  valuable, 
calculated  to  increase  rather  than  to  confer  notoriety 
— steady  perseverance,  untiring  industry,  indomitable 
determination.  With  laborious  efforts,  step  by  step, 
he  rose  from  obscurity  to  honour ;  fromthe  desk  of  a 
country  attorney's  office,  to  the  presidency  of  the 
first  court  of  justice  in  the  kingdom. 

When  he  was  a  student,  Kenyon  was  very  intimate 
with  Dimning  and  Home  Tooke,  both  of  whom  were 
then  keeping  their  terms.*  The  trio  used  generally 
to  dine  together  in  vacation,  at  a  mean  little  eating- 

*  Donning  and  Kenyon  continued  good  friends  through  life^ 
although  the  gaiety  and  wit  of  the  former  induced  him  some- 
times seriously  to  annoy  the  more  sober  Welshman.  Kenyon 
once  asked  Dunning  to  frank  a  letter  to  a  relation  in  North 
Wales.  Dunning  wrote  the  direction  correctly^  adding,  after 
North  Wales,  "Near  Chester."  Kenyon>  enraged,  threw  down 
the  letter,  and  exclaimed,  "  Take  your  frank,  Mr.  Dunning :  I 
wQl  accept  no  more  from  you."  Dunning  got  between  him 
and  the  door,  and  managed,  by  apologies  and  entreaties,  to  pacify 
his  friend* 
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house  near  Chancery-lane.     The  splendour  of  their 
fiure  might  be  imagined  from  thefacti  that  it  cost  them 
8evenpence-hal:^enny  each.     ^'Ab  to  Dunning  and 
myself y**  Tooke  would  say,  "  we  were  generous,  for  we 
gave  the  giril  who  waited  a  penny  a  piece,  but  Kenyon, 
who  always  knew  the  value  of  money,  sometimes  re- 
warded her  with  a  halfpenny,  and  sometimes  with  a 
promise.'*    When  he  was  called  to  the  bar,  his  pro* 
spects  did  not  improve.    He  was  doomed  to  sit,  term 
after  term,  on  the  back  benches,  unknown,  and  with 
scarcely  any  chance  of  success.    The  spirits  of  almost 
any  other  man  would  have  broken  down  under  cir- 
comstances  so  discouraging.    But  Kenyon  was  made 
of  sterner  stuff.     He  fa^ed  on  with  courage — in- 
creasing his  knowledge  of  the  law,  by  taking  copious 
notes  of  the  decisions  of  the  bench  when  in  court, 
and  incessantly  reading  the  text  books  and  reports 
when  in  chambers.    At  length  he  became  gradually 
known  as  a  pains-taking,  working  counsel,  who  might 
be  safely  depended  on,  in  cases  where  industry  and 
patience  were  particularly  required.     A  reputation  of 
this  kind  was  the  foundation  of  his  fortune.     He  made 
no  sudden  hit — acquired  no  unexpected  triumph — 
but  by  steady  and  unceasing  labour,  he  proved  (and 
we  commend  the  lesson  to  aU  placed  in  similar  cir- 
cumstances,) that  whoever  does  justice  to  the  law,  to 
him  in  the  end  will  the  law  do  justice. 

Few  have  had  greater  difficulties  to  struggle  with  in 
early  life  than  Lord  Thurlow.    His  father*  was  the 

*  When  Lord  Chancellor,  some  obeeqoious  friend  said,  that 
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incumbent  of  a  small  parish  in  Suffolk,  and  used  to 
say  that  he  could  give  his  children  nothing  but  a  good 
education,  and  that  Ned  (meaning  the  future  chan- 
cellor) would  have  to  %ht  his  own  way  in  the  world* 
And  this  indeed  was  his  lot,  and  well  and  manfully 
did  he  meet  it.  For  some  years  after  he  was  called 
to  the  bar,  he  was  wholly  unknown  as  a  lawyer.  So 
slender  were  his  means,  that  while  travelling  the 
circuit,  he  was  compelled  to  resort  to  the  most 
extraordinary  expedients  in  order  to  defray  his  ex- 
penses. He  once  found  himself  utterly  destitute  of 
money,  and  his  usual  resources  wholly  unavailable. 
How  to  defray  the  expenses  of  reaching  the  next 
assize  town,  for  a  time  baffled  his  ingenuitjr.  At 
length  he  hit  upon  a  scheme.  He  sent  for  a  stable- 
keeper,  and  told  him  he  wanted  a  good  horse,  and 
asked  him  if  he  had  one  to  sell.  The  stable*keeper 
assured  him  that  he  had  one  which  he  could  confi* 
dently  recommend.  Thurlow  then  consented  to  take 
his  horse  on  trial,  and  if  he  approved  of  it,  to  purchase 
it  at  a  certain  price.  The  horse  vma  sent  the  next 
morning  according  to  appointment.  Thurlow  \ised 
him  for  the  purpose  desired,  and  then  returned  him 

as  Thurloe,  the  cdebrated  secretary,  was  of  a  Suffolk  hnaif, 
probably  Thurlow  himself  was  related  to  him.  ''No,  str," 
replied  the  chaDcellor,  "  in  that  county  there  were  two  fanilwa 
of  the  same  mune :  from  one  sprang  Thurloe,  the  statesman, 
from  the  other  Thurlow  the  carrier;  I  am  descended  from  the 
last."  When  Lord  Thurlow's  patent  of  peerage  was  being 
registered,  the  herald  inquired  the  name  of  his  lordship's  mother. 
**  I  don't  know,"  vociferated  the  chancellor  in  a  tone  of  thunder. 
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to  the  owner,  with  a  threat  of  bringing  an  action 
against  him  for  venturing  to  set  a  gentleman  on  such 
a  beast  whose  faults  rendered  him  fit  for  nothing 
but  hounds'  food ! 

The  first  cause  of  any  importance  in  which  he 
was  engaged,  was  that  of  Robinson  f.  the  Earl  of 
Wmchelsea.  He  had  the  fate  to  be  opposed  to  Sir 
Fletcher  Norton,  whose  rough  and  overbearing  man- 
ner was  the  terror  of  all  the  juniors.  But  in  Thurlow 
Sir  Fletcher  met  his  match ;  and  when  he  adventured 
some  of  his  accustomed  bearishness,  received  firom  the 
young  advocate  a  retort,  so  spirited  and  severe,  that 
it  won  for  Thurlow  the  applause  of  all  who  heard  it« 

His  ultimate  rise,  however,  was  owing  to  another 
circumstance.  Thurlow  was  remarkable,  when  a 
student,  for  the  extraordinary  manner  in  which  he 
disposed  of  his  time.  Giving  up  his  nights  to  im« 
remitting  study,  the  hours  of  daylight  he  spent  in  tho 
coffee-houses,  amidst  wits  and  rakes,  the  very  idlest  of 
the  idle.  When  at  the  bar  he  seemed  to  have  still 
frequented  these  places  of  entertainment;  though, 
perhaps,  not  to  the  same  extent  as  before.  Indeed, 
they  were  the  usual  resorts  of  barristers,  when  not 
occupied  in  their  professional  avocations.  One  even- 
ing, at  Nando's,  a  favourite  coffee-house  near  Temple- 
bar,  where  several  of  the  same  profession  were 
assembled,  the  conversation  turned  upon  the  famous 
Douglas  case,,  which  was  then  about  to  become  the 
subject  of  legal  proceedings.  Several  of  the  counsel 
engaged  were  present ;  some  one  of  whom  observed, 
that  it  was  a  great  pity  as  yet  no  barrister  should 
have  been  found,  who  was  willing  to  go  through,  and 
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methodise  the  immense  mass  of  evidencei  which  waa. 
necessary  to  be  done  before  the  briefs  could  be  pre- 
pared,  and  which  required  such  abilities  and  know- 
ledge of  law,  that  it  was  wholly  useless  to  entrust  it 
to  the  care  of  an  attorney.  Some  remark  that  was 
made  by  Thurlow  induced  an  observation,  **  that,  per- 
haps, he  was  willing  to  undertake  the  onerous  task*;"* 
and  the  result  was  that  it  was  confided  to  him.  So 
great  were  the  abilities  that  he  displayed  in  discharg- 
ing the  duties  which  so  imexpectedly  devolved  on 
him,  that  he  was  intrusted  with  a  brief  in  the  cause 
itself.  During  the  time  he  was  arranging  the  evi- 
dence for  the  plaintiff,  Thurlow  was  constantly 
brought  into  immediate  contact  with  some  of  the 
most  distinguished  persons  in  the  country,  and 
amongst  them  with  the  high-spirited  Duchess  of 
Queensberry,  so  well  known  as  the  fiiend  of  Pope^ 
and  patroness  of  Gay.  Thurlow  managed  so  effec- 
tually to  ingratiate  himself  widi  the  duchess,  as  to 
induce  her  to  exert  her  influence  to  obtain  him  a  silk 
gown.  This,  after  repeated  importunities,  and  many 
refusals,  she  succeeded  in  obtaining  from  Lord  Bute ; 
and  Thurlow,  in  addressing  the  House  of  Lords  in  the 
Douglas  case,  did  so  as  a  king's  counsel,  although 
almost  unknown  at  the  bar.  His  success  on  this 
occasion  exceeded  even  his  own  expectations,  and 
seemed  to  promise  a  realization  of  all  his  fondest 
hopes.  But  he  was  doomed  to  meet  with  further 
mortifications.  His  business  in  the  Eong's  Bench, 
which  soon  became  considerable,  received  a  severe 
shock  from  Lord  Mansfield's  anxiety  to  pay  his  court 
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to  Sir  Fletcher  Norton,  who  was  not  only  hated  by  the 
bar,  but  dreaded  by  the  bench.  Upon  one  occasion, 
Thurlow  was  aicguing  against  the  execution  of  a  power 
in  a  marriage  settlement.  He  took  three  objections 
to  the  execution,  and  having  aigued  the  two  first  at 
great  length,  closed  with  observing,  that  he  should 
not  trouble  the  court  with  entering  fuUy  into  the 
third  objection,  believing  the  case  to  be  quite  clear 
im  the  two  first*  When,  some  days  afterwards. 
Lord  Mansfield  deHvered  the  judgment  of  the  court, 
he  did  so  in  these  words:  ^*  Mr.  Thurlow,  we  decide 
that  the  power  was  not  duly  executed;  but  not  on 
dther  of  the  reasons  which  you  have  urged,  but  on 
that  which  you  have  abandoned."  This  speech,  so 
discreditable  to  the  judge,  proved  very  injurious  to 
the  advocate ;  and  for  some  time  he  was  seen,  though 
a  king'g  counsel,  with  a  light  bag. 

Mr.  Dunning  may  be  cited  as  another  instance 
of  the  truth,  that  sfenius  and  industry  will  overcome 
the  meet  uipro  Jig  circ«nu.tance7  The  son  of  a 
Devonshire  attorney,  in  a  day  when  attomies  occu- 
pied a  very  different  position  in  society  to  that  which 
they  do  now,  he  came  to  London  with  none  of  those 
introductions  which  obtain  for  native  talents  the  op- 
portunity of  becoming  known,  and  none  of  those 
eonnecdons  which  give  to  moderate  abilities  a  chance 
rf  success.  The  following  tradition  has  been  pre- 
served in  Devonshire  respecting  the  circumstances 
that  led  to  his  going  to  the  bar.  In  the  first  in- 
stance he  wa3  intended  to  succeed  his  father  in  his 

nS 
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business^  and  waa,  in  order  to  prepare  himself  for 
this  occupatioiii  sometiine  a  clerk  in  his  office. 
It  is  said  that  a  nobleman,  returning  firom  a  foreign 
embassy,  landed  at  Plymouth  or  Falmouth,  and  being 
in  bad  health,  was  transmitted  to  London  by  easy 
stages.  He  stopped  at  an  inn  at  Ashburton  (Dun- 
ning*s  native  place)  intending  to  remain  the  night 
there.  Finding  himself  lonely,  he  inquired  whether 
there  was  any  man  of  education  in  the  town,  whose 
society  would  relieve  the  tedium  of  a  solitary  after-> 
noon.  The  clergyman  of  the  parish  was  first  named, 
but  he  was  absent  from  home  ;  the  medical  man  was 
equally  unfortunate ;  application  was  then  made  to 
the  lawyer,  Mr.  Dunning  (the  elder),  but  he  was  from 
home;  his  son,  however,  fancying  that  the  invalid 
might  require  professional  assistance,  proceeded  to 
the  inn  to  tender  his  services,  and  was  invited  to 
spend  the  evening  with  the  stranger.  So  much  was 
the  nobleman  struck  with  the  talent  and  quickness  he 
manifested  in  conversation,  that  he  strongly  advised 
him  to  turn  his  attention  to  the  bar.  This  Dunning 
did,  it  is  said,  with  some  difficulty,  in  consequence  of 
his  father's  desire  that  he  should  follow  his  original 
profession.  The  nobleman  already  mentioned  is 
supposed  to  have  been  Henry  Earl  of  Shelbume,  who 
died  in  1761. 

During  his  studentship.  Dunning  encountered  all 
those  difficulties  which  beset  men,  who  strive  with 
slender  means  to  succeed  in  an  expensive  profes- 
sion. His  father  allowed  him,  while  he  was  a 
student,  and  for  a  few  years  after  he  was  called  to  the 
bar,  a  hundred  a-year.     He  lived  in  Pump-court,  up 
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two  pair  of  staiis.     He  is  said  to  have  studied  so  hard, 
that  he  made  a  rule  of  never  leaving  his  chambers 
during  the  day— -devoting  himself  to  his  books  from 
an  early  hour  in  the  morning  until  late  in  the  even- 
ing, when  he  went  to  the  Grecian  or  George's  Cof- 
fee-house.    There  assembled  the  wits  of  the  day, 
whom  he  charmed  with  lus  witty  sallies  and  extensive 
information;  while,  to  economise  his  time,  he  par- 
took of  dinner  and  supper  in  one  meal.     His  dif- 
ficulties did  not  cease  when  he  was  called.    For  the 
three  first  years  his  fees  did  not  amount  to  a  hundred 
guineas.     The  receipts  of  the  fourth  year  exceeded  a 
thousand ;  and  he  is  said  to  have  made  from  eight  to 
ten  thousand  a-year  during  the  last  twelve  years  he 
was  at  the  bar.     The  first  thing  that  brought  him  into 
notice  was  a  memorial  that  he  prepared  respecting  a 
quarrel  between  tiie  English  and  the  Dutch  in  India, 
in  the  year  1764*.     This  produced  the  desirable  con- 
sequence of  reparation   on  the  part  of  their  High 
Mightinesses.    So  highly  did  the  East  India  Company 
estimate  the  service  that  he  thus  rendered  them,  that 
they  presented  him  witii  five  hundred  pounds,  as  a 
token  of  their  gratitude.     FrcMn  this  time,  business 
flowed  in  on  him,  and  his  connection  and  influence 
daily  enlarged.    Although  he  was  no  older  than  fif^- 
two  when  he  died,  Dunning  left  behind  him  a  fortune 
of  £150,000.     He  used  to  live  at  a  very  expensive 
tate ;  in  such  a  way,  in  fact,  as  shocked  his  mother, 
whose  notions  of  high  life  were  rather  confined,  and 
who  could  never  believe  that  "her  son  John"  could 
pmbly  pay  for  half  the  luxuries  she  saw  on  his 
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table.  One  day  when  she  was  on  a  visit  to  him,  he 
gave  a  grand  entertainment  in  her  honour,  at  hit 
house  at  Fulham.  The  poor  old  lady  was  astonished 
at  the  splendid  appearance  of  the  table,  loaded  with 
all  the  delicacies  which  that  season  could  afford. 
During  the  whole  time  of  dinner  she  did  not  speak  a 
word.  At  the  first  opportunity,  after  the  repast  was 
over,  she  sent  for  her  son.  '*  John,"  said  she,  '^  I 
shall  not  stop  another  day  to  witness  your  shamefid 
extravagance."  "  My  dear  mother,"  returned  Dun- 
ning, ^'  you  ought  to  consider  that  I  can  well  afford 

it.     My  income,  you  know ."    **  No  income," 

replied  the  old  woman,  *^  can  stand  against  such  scan- 
dalous prodigality.  The  sum  which  your  cook  told 
me  that  very  turbot  cost,  ought  to  be  enough  to  sup- 
port any  reasonable  family  for  a  whole  week."  *'  Pooh ! 
pooh!  my  dear  mother,  you  would  not  have  me 
appear  shabby.  Besides,  what  is  a  turbot  after  all  ?" 
**  Pooh !  pooh !"  re-echoed  his  mother,  ^^  don't  jk>oA 
me,  John.  I  tell  you  that  such  goings  on  can  come 
to  no  good,  and  you  will  see  the  end  of  it  before 
long.  However,  it  sha'n't  be  said  that  your  mother 
encouraged  such  waste ;  for  I  mean  to  set  off  in  the 
coach  for  Devonshire  to  morrow  morning."  And, 
despite  her  son's  entreaties,  the  old  lady  kept  her 
word. 

Lord  Eldon,  whoto  name  occupies  a  prominent 
place  in  another  portion  of  our  work,  must  not  be 
passed  over  here.  Mr.  Bentham  says,  ''that  Mi. 
Scott  waited  the  exact  number  of  years  it  cost  to 


EMINENT  LAWYERS.  61 

fake  Troy,  and  had  formed  his  determinatioii  to  pine 
no  longer,  when  Providence  sent  an  angel,  in  the 
shape  of  Mr.  Barker,  with  the  papers  of  a  fat  suit, 
and  a  retaining  fee.  He  became  an  old  clerk,  was  a 
faToorite  at  court,  and  had  his  entrees.  Without  an 
extra  stock  of  powder  in  his  hair,  never  durst  the 
plenipotentiary  approach  the  royal  presence."  There 
is  much  exaggeration  in  this  statement.  It  is  well 
known  that  Scott,  when  only  twenty  years  of  age, 
eloped*  with  a  daughter  of  a  wealthy  Newcastle 
Banker.  ''Jack  Scott  has  run  off  with  Betty  Sur- 
tees,"  was  the  exclamation  of  the  future  chancellor's 
old  schoolmaster :  ''  the  poor  lad  is  undone."  ''  I  sup- 
pose," said  William  Scott,  afterwards  Lord  Stowell, 
to  an  Oxford  friend,  ''  you  have  heard  of  this  rery 
foolish  act  of  my  very  foolish  brother."  "  I  hope," 
replied  his  fiiend,  "  that  it  will  turn  out  better  than 

*  We  have  the  followiDg  anecdote  from  a  source  that  we  can 
idjr  on.  George  III.  was  one  day  standing  between  Lord 
Eldon,  and  the  Archbishop  of  Canterbnry,  Dr.  Sutton.  After 
a  moment's  pauae  in  the  conversation,  the  king  said,  gravely, 
"  I  am  now  in  a  position  which,  probably,  no  European  king 
ever  occupied  before.''  Lord  Eldon  begged  his  Majesty  to 
explain  himself.  "  I  am  standing,"  said  the  king,  in  the  same 
grave  tone,  **  between  the  head  of  the  Church,  and  the  head  of 
the  Law,  in  my  kingdom— men,  who  ought  to  be  the  patterns  of 
morality,  but  who  have  both  been  guilty  of  the  greatest  immo- 
rality." The  two  lords — Learned  and  Reverend— looked  shock- 
ed and  astonished.  Lord  Eldon  respectfully  begged  to  know 
to  what  his  Majesty  alluded.  "Why,  my  lords,"  exclaimed 
the  king,  in  a  tone  of  exquisite  banter — "  did  you  not  both  run 
-iwiy  with  your  wives  ?" 
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you  anticipate."  "  Never,  Sir,"  replied  Mr.  Scott, 
''he  is  completely  ruined;  nor  can  anything  now 
save  him  from  absolute  beggary.  You  do  not  know/* 
he  continued,  "how  very  unhappy  this  makes  me; 
for  I  had  good  hopes  of  him,  till  this  last  confounded 
step  has  destroyed  all." 

It  has  often  been  said  that    after  his  marriage, 
his  father-in-law  refused  all   intercourse  with  him, 
until  he  had  acquired  fame  and  wealth,  and  then 
made  some  overtures  which  Scott  rejected.     When 
Chancellor,  he  is  said  to    have    affixed    the   great 
seal  to  a  commission    of   bankruptcy    against   his 
father-in-law.    But  these  circumstances  are  not  true. 
A  few  days  after  her  marriage,  Mrs.  Scott  received, 
by  her  youngest  brother,  a  letter  of  forgiveness,  on 
which,  accompanied  by  her  husband,  she  returned  to 
her  father's,  where  the  young  couple  staid  for  some 
months.     It  has  been  reported,  that  during  his  so- 
journ in  Newcastle,  a  very  respectable  and  wealthy 
tradesman,  a  grocer,  who  had  known  his  father  and 
family  for  many  years,  called  on  Scott,  and  proposed, 
as  he  himself  had  no  children,  that  he  should  become 
a  partner  in  his  business.     Mr.  Scott  is  said  to  have 
paused  on  this  offer,  and  to  have  told  the  worthy 
grocer  that  he  had  written  to  his  brother  at  Oxford, 
respecting  his  plans — that  he  expected  an  answer  the 
next  day — and  that,  according  to  the  advice  it  should 
contain,  would  his  future  course  be  shaped.     The 
next  day  the  letter  arrived,  and,  as  it  conveyed  an 
invitation  to  return  to  Oxford,  determined  him  to 
decline  the  generous  offer  of  the  friendly  grocer. 
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Scott,  accompanied  by  his  wife,  then  went  to  Oxford, 
where  he  resided  until  his  call  to  the  bar,  studying 
law  with  the  utmost  severity.  After  his  call,  he 
spent  two  years  in  the  chambers  of  Mr,  Duane,  an 
eminent  conveyancer,  by  which  means  he  acquired  a 
most  intimate  acquaintance  with  the  principles  and 
practice  of  the  Law  of  Real  Property--an  acquaint- 
ance which  an  observant  reader  will  detect  in  many 
of  his  judgments,  after  he  was  placed  on  the  wool- 
sack. The  fioiits  of  his  first  year's  practice  were  not 
large — amounting  to  one  solitary  half-guinea,  which 
he  generously  presented  to  his  wife  as  pocket-money. 
His  father-in-law  obtained  for  him  a  general  retainer 
from  the  corporation  of  Newcastle,  and  several  fees 
from  some  of  its  wealthy  merchants. 

Scott,  about  this  time,  was  also  made  one  of  the 
commissioners  of  bankrupts ;  beside  which,  he  ob* 
tained  the  professional  business  of  the  Duke  of  North- 
umberland. From  1 774 — one  year  after  he  commenced 
practice — to  1788,  his  business,  at  first  gradually,  and 
afterwards  rapidly,  increased.  About  four  years  after 
his  call,  Scott  appeared  to  have  been  impatient  of  the 
tardiness  of  his  progress ;  and,  apprehensive  that  the 
difiiculties  imposed  on  him,  as  the  father  of  a  family, 
would  increase,  resolved  to  abandon  the  London  bar, 
and  return  to  Newcastle.  There  were  two  circum- 
stances that  prevented  him  from  carrying  this  reso- 
lution into  effect.  The  first  was  his  success  in  tlie* 
great  case  of  Ackroyd  v.  Smithson,  (1  Brown.  Chan. 
Ca.  505,)  which  was  originally  heard  before  the 
Master  of  the  Rolls.     Scott  had  a  guinea  brief  to 
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consent  on  behalf  of  one  of  the  parties — another  of 
the  parties,  however,  would  not  yield,  and  appealed 
from  the  Master  to  the  Chancellor.  The  solicitor  of 
Mr.  Scott's  client,  called  on  him  with  another  guinea 
consent  brief:  but  Mr.  Scott  said  that  now  he  had 
heard  the  matter  argued,  he  Mras  disposed  to  think  that 
a  good  deal  might  be  said  on  his  client's  behalf,  and 
therefore,  he  thought  he  should  be  imprudent  to  con* 
sent.  The  solicitor  replied,  that  he  had  no  other  in* 
structions  but  to  consent ;  but  he  would  mention  the 
matter  to  his  client.  The  result  was,  that  Mr.  Scott 
was  instructed  to  take  what  course  he  thought  proper. 
When  the  day  for  the  cause  arrived,  the  other  parties 
urged  their  claims  with  such  apparent  reason,  that 
Lord  Thurlow  enquired  what  the  opposite  side  had  to 
observe.  On  this,  Scott  rose  and  advocated  the  cause 
of  his  client,  with  such  learning  and  ability,  that 
Lord  Thurlow  said  he  had  been  so  much  startled 
with  the  novelty  and  force  of  his  reasoning,  that  he 
must  take  time  to  consider ;  and  ultimately  decided, 
with  many  compliments  to  Mr.  Scott,  in  his  favour. 

In  the  spring  of  the  same  year,  some  engagement 
preventing  Mr.  Cowper  appearing  before  a  conunittee 
of  the  House  of  Commons,  and  Mr.  O.  Hardinge  re- 
fusing to  lead  in  a  case,  in  which  he  had  been  retained 
as  junior,  the  solicitor  for  the  petition  hastened  to 
Carey  Street,  to  ojSer  the  vacant  brief  to  Mr.  Scott. 
When  he  arrived,  he  found  that  Scott  had  retired  to 
rest:  he  desired  him  to  be  aroused,  and  when  he  came 
down,  told  him  his  business.  After  a  moment's  consi- 
deration, Scott  told  the  solicitor  that  at  so  short  a  notice 
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it  would  be  impossible  for  him  to  argue  the  case ;  but 
that  all  he  could  do  would  be  to  state  the  facts  to  the 
committee,  and  to  entreat  them  for  a  short  indulgence, 
while  he  made  himself  master  of  the  law.  The  soli- 
citor acquiesced  in  this  proposal ;  and  next  morning 
accordingly,  Scott  appeared  before  the  committee, 
and  opened  the  case  with  the  greatest  perspicuity, 
and  then  requested  the  indulgence  of  a  few  hours, 
which  was  immediately  granted  him.  Passmg  from 
this  committee  into  Westminster  hall,  he  was  accosted 
by  Mr.  Manafield,  then  a  leader  in  the  courts.  ^'  Mr. 
Scott,"  said  he,  "  I  hear  you  are  about  to  leave  us. 
Let  me  advise  you  not  to  be  too  hasty.  Try  London 
another  year."  Flattered  by  this  advice,  which  was 
repeated  by  Mr.  Wilson,  another  great  leader,  whom 
he  met  with  in  the  hall,  in  deference  to  their  opi- 
nions the  young  lawyer  abandoned  his  intention,  and 
in  the  course  of  the  next  year  had  plenty  of  business. 
The  following  anecdote  has  also  been  related  of  one 
of  Mr.  Scott's  early  "  happy  hits."  At  York,  the 
judges  often  left  remanets.  Mr.  Scott  was  junior  in 
an  action  of  assault,  and  when  the  cause  was  called 
OD,  he  rose  to  say  that  his  leader  was  engaged  in  the 
crown  court,  and  to  express  his  hope  that  the  court 
would  postpone  the  cause  for  a  short  time.  ''  Call  the 
next  cause,''  exclaimed  the  judge,  in  a  tone,  which 
implied,  '' strike  this  out  of  the  list."  Mr.  Scott 
immediately — ^it  was  a  case  of  desperation — addressed 
the  jury : — a  Mrs.  Termor,  and  an  elderly  maiden  lady. 
Hiss  Sanstem,  were  opposed  to  each  other,  at  a  whist 
table,  and  had  a  slight  difference.     Words  led  to 


66  EARLY   STRUGGLES   OF 

blows,  and  Mrs.  Fermor  was  forced  from  her  chair 
to  the  floor.  The  evidence  appeared  conclusive  that 
Miss  Sanstem  committed  the  first  assault;  but  the 
defendant's  counsel  objected  that  there  was  a  fatal 
variance  between  the  declaration  and  the  proof,  the 
declaration  alleging  that  the  assault  had  been  com- 
mitted by  the  hand  of  the  defendant;  the  proof  being 
that  she  had  flung  her  card  into  the  plaintiff's  face. 
Mr.  Scott  replied,  that  '^  In  the  common  parlance  of 
the  card-table,  a  hand  means  cards.  She  did  assault  the 
plaintiff  with  her  hand  of  cards.**  Lord  Eldon's  re- 
collection of  the  story,  was,  that  he  gained  a  verdict 
for  a  small  amount.  The  year  after  his  success  in 
Ackroyd  f .  Smithson,  Eldon  refused  a  mastership  in 
chancery — ^m  three  years  received  a  silk  govm — and 
led  the  northern  circuit. 

The  circumstances  of  Lord  Erskine's  early  life 
unquestionably  entitle  him  to  a  place  here.  Bom, 
like  Lord  Mansfield,  of  a  noble  Scottish  family,  he 
was  exposed  to  still  greater  disadvantages.  He  went 
to  sea  at  the  age  of  fourteen,  and  obtained  the  tem- 
porary rank  of  lieutenant ;  but  finding  that  his  chances 
of  promotion  were  slight  and  remote,  he  afterwards 
entered  the  army.  He  accompanied  his  regiment  to 
Minorca,  where  he  continued  for  three  years.  He  is 
said  to  have  selected  the  military  profession,  not  from 
any  martial  predilections,  but  simply  because  the  cir- 
cumstances of  his  family  precluded  the  possibility  of 
his  adopting  any  of  the  learned  professions.  Ulti- 
mately, however,  after  a  period  of  six  years*  service. 
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lie  determmed  to  try  his  chance  at  the  bar ;  to  which, 
after  obtaining  a  nobleman's  degree  at  Cambridge,  he 
was  called  in  due  season*  This  step,  it  has  beensaid, 
he  was  induced  to  take  bj  the  importunities  of  his 
mother,  who,  herself  an  accomplished  and  highly* 
educated  woman,  detected  the  latent  talents  of  her 
illustrious  son*  While  in  the  army,  Erskine  married 
a  beautiful  and  intelligent  yoimg  lady,  who  is  said  to 
hare  borne  the  hardships  of  her  lot  with  a  constancy 
and  courage  which  proved  how  warmly  she  was  at- 
tached to  her  husband. 

His  own  account  of  the  circumstance  to  which  he 
owed  his  celebrity  at  the  English  bar,  is  too  well  told 
not  to  be  given  at  length.     He  says, 

"  I  had  scarcely  a  shilling  in  my  pocket  when  I  got 
my  first  retainer.  It  was  sent  me  by  a  Captain  Baillie 
of  the  navy,  who  held  an  office  at  the  Board  of 
Greenwich  Hospital ;  and  I  was  to  show  cause  in  the 
Michaelmas  term  against  a  rule  that  had  been  ob- 
tained against  him,  in  the  preceding  term,  calling  on 
him  to  show  cause  why  a  criminal  information  for  a 
libel,  reflecting  on  Lord  Sandwich's  conduct,  as 
governor  of  that  charity,  should  not  be  filed  against 
him.  I  had  met,  during  the  long  vacation,  this  Cap- 
tain Baillie  at  a  friend's  table ;  and  after  dinner  ex- 
pressed myself  with  some  warmth,  probably  with 
some  eloquence,  on  the  corruption  of  Lord  Sandwich, 
88  First  Lord  of  the  Admiralty ;  and  then  adverted  to 
the  scandalous  practises  imputed  to  him,  with  regard 
to  Greenwich  Hospital.  Baillie  knudged  the  person 
who  sat  next  to  him,  and  dsked  who  I  was  ?    Being 
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told  that  I  had  been  just  called  to  the  bar,  and  had 
been  formerly  in  the  navy,  Baillie  exdauned, '  Then^ 
by  6 — !  Ill  have  him  for  one  of  my  counseL'  I 
trudged  down  to  Westminster  Hall,  when  I  got  the 
brief;  and  being  the  junior  of  five  who  would  be 
heard  before  me,  never  dreamt  that  the  court  would 
hear  me  at  all.  The  argument  came  on*  Dunning, 
Bearcroft,  Wallace,  Bower,  Hargrave,  were  all  heard 
at  considerable  length,  and  I  was  to  follow*  Har- 
grave  was  long-winded  and  tired  the  court.  It  was  a 
bad  omen.  But  as  my  good  fortune  would  have  it» 
he  was  afflicted  with  the  stranguaiy,  and  was  obliged 
to  retire  once  or  twice  in  the  course  of  his  argument. 
This  protracted  the  cause  so  long,  that  when  he 
had  finished.  Lord  Mansfield  said  that  the  remaining 
counsel  should  be  heard  next  morning.  This  was 
exactly  what  I  wished.  I  had  the  whole  night  to 
arrange  in  my  chambers  what  I  had  to  say  the  next 
morning ;  and  I  took  the  court  with  their  faculties 
awake  and  freshened,  succeeded  quite  to  my  own 
satisfaction,  (sometimes  the  surest  proof  that  you  have 
satisfied  others,)  and  as  I  marched  along  the  hall,  after 
the  rising  of  the  judges,  the  attomies  flocked  round 
me  with  their  retainers.  I  have  since  flourished; 
but  I  have  always  blessed  God  for  the  providential 
stranguary  of  poor  Hargrave !" 

The  annals  of  English  advocacy  do  not  record  a 
triumph  more  sudden,  or  better  earned.  Lord  Mans- 
field frequently  checked  the  young  speaker  when, 
wandering  from  the  immediate  matter  at  issue,  be 
hurled  the  weapons  of  his  eloquence  at  Lord  Sandwich 
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himself.  ^*  Lord  Sandwich  is  not  before  the  court/* 
observed  the  chief  justice,  in  a  tone  of  grave  reproof. 
"  Not  before  the  court !  Then,  my  lord,  I  will  drag 
Um  before  the  court/'  replied  the  intrepid  advocate. 
It  has  been  reported,  that  when  he  left  the  court, 
he  had  thirty  briefs  pressed  on  him  by  admiring  at- 
toniies,  who  had  witnessed  his  brilliant  display. 

When  his  business,  though  increasing,  was  smaU, 
somebody  met  him  in  Westminster  Hall,  and  con- 
gratulated him  on  his  good  looks  and  apparent  flow  of 
spirits.  "  Why,"  said  he  "  I  ought  to  look  well ;  for 
I  have  nothing  to  do  but  to  grow,  as  Lord  Abercom 
says  of  his  trees.*' 

'*  Neither  Crod  nor  man,*'  says  Bishop  Shipley, 
'*  will  consent  that  true  honour  and  credit  shall  be 
obtained  by  any  other  expedients  than  wisdom  and 
integrity." 


CHAPTER  III. 


LEGAL  ECCENTRICITY. 

h^pl  Eccentricity  compared  with  Medical  Eccentricity — Mr. 
Serjt.  Prime— Mr.  Serjt.  Whitaker— Mr.  Seijt.  Hill— Lord 
Chief  Justice  Willes — ^Lord  Chancellor  Northington — Lord 
Chancellor  Thurlow — An  Eminent  Conveyancer. 

The  lawyer  has  not  the  opportunity,  possessed  by 
the  medical  man,  of  displaying  the  eccentricity  of  his 
character.  With  his  clients  he  is  rarely  brought  in 
contact,  and  in  court,  his  duties  are  of  that  precise 
and  defined  character,  which  afford  but  little  scope  for 
the  manifestation  of  any  peculiarities  which  may  dis* 
tinguish  his  temper  or  disposition. 

At  the  bed-side  of  his  patient,  or  in  consultation 
with  his  friends, — ^in  short,  in  the  every-day  practice 
of  the  profession,  the  surgeon  and  the  physician  is 
constantly  exposed  to  situations  in  which  his  personal 
character,  and  all  its  qualities,  necessarily  discover 
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themselves.  The  medical  man  again,  enjoys,  from 
the  ciicTunatances  of  his  pursuits,  a  wider  and  more 
intimate  intercourse  with  society ;  he  is  looked  on  as 
the  friend  and  counsellor  of  many  to  whom  he  was  in 
the  first  instance  recommended  hy  his  professional 
talents,  but  who  have  learnt  to  repose  so  much  confi- 
dence in  his  character,  as  to  advise  with  him  on  their 
own  private  affairs,  or  those  of  their  relations.  From 
these  circumstances,  greater  information  as  to  the 
personal  character  of  our  eminent  medical  men  has 
been  acquired,  than  the  nature  of  their  pursuits  could 
ever  enable  us  to  obtain  respecting  our  celebrated 
lawyers. 

The  lawyer,  however,  unlike  the  medical  man, 
has  nothing  to  gain  in  assuming  eccentricity.  Rough, 
unoourtly,  and  disagreeable  manners,  have  never 
been  considered  a  way  **  of  getting  on  at  the  bar ;" 
although,  as  is  well  known,  not  a  few  of  the  eminent 
medical  practitioners,  in  either  branch  of  the  profes- 
sion, have  derived  both  fame  and  profit  from  insulting 
every  patient  whom  fortune  has  thrown  in  their  way. 
**He  is  such  a  rude  man,  he  must  be  vastly  clever" — 
is  a  reflection  which  not  uncommonly  suggests  itself 
to  the  minds  of  the  valetudinarians ;  and  hence,  the 
huge  fortunes  which  men,  whose  ferocity  of  manners 
has  rendered  them  unworthy  of  civilized  society, 
have  so  often  acquired.  The  eccentricities  of  our 
lawyers  have,  therefore,  been  natural  to  them,  and 
have,  for  the  most  part,  arisen  from  the  abstruse  na- 
ture of  the  subjects  with  which  their  minds  have  been 
conversant,  rendering  them  ignorant  or  neglectful  of 
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the  customs  of  the  world,  whether  as  respects  conduct, 
opinions,  or  manners. 

In  the  list  of  our  eccentric  lawyers  will  be  found 
some,  whose  high  merits  would  entitle  them  to  notice 
elsewhere,  but  we  have  preferred  considering  them 
here,  because  they  serve  to  illustrate  a  point  in  the 
legal  character  to  which  sufficient  attention  has  not, 
we  think,  been  hitherto  paid. 

We  commence  with  Serjeant  Prime,  who  was  a 
good-natured,  but  rather  dull  man,  and,  as  an  advo- 
cate, wearisome  beyond  comparison.    He  was  retained 
on  one  occasion  to  argue  an  ejectment  case  on  circuit. 
The  day  was  intensely  hot,  and,  as  the  case  excited 
great  interest,  the  court  was  crammed  fidl.     Prime 
made  a  three  hours*  speech,  whose  soporific  influence, 
aided  by  the  atmosphere  of  the  court,  was  most  po- 
tent.    A  boy,   early  in  the  proceedings,  who  was 
anxious  to  see  all  that  was  to  be  seen,  managed  to 
clamber  up  to  the  roof  of  the  court,  and  seated  him- 
self on  a  transverse  beam,  over  the  heads  of  the  spec- 
tators.    The  heat,  and  the  Serjeant's  dullness,  soon 
overcame  him;  he  fell  fast  asleep,   and,  losing  his 
balance,  came  tumbling  down  among  the  people  below« 
He  fortunately  escaped  with  only  a  few  bruises ;  but 
several  persons  in  the  court  were  severely  hurt.     For 
this  offence  the  Serjeant  was  tried  at  the  circuit  table, 
found  guilty,  and  sentenced  to  pay  three  dozen  of 
wine  towards  the  mess,  which  he  did  with  the  greatest 
possible  good-humour.     A  counsel  once  getting  up  to 
reply  to  one  of  his  lengthy  orations,  which  had  made 
the  jury  very  drov^,  began,  '^  Gentlemen,  after  the 
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long  speecli  of  the  learned  Serjeant—"  "  Sir,  I  b^  your 
pardon,"  interrupted  Mr.  Justice Nares ;  "you might 
say,  after  the  long  toliloquy,   for  my  brother  Prime 
has  been  talking  an  hour  to  himself!"  Of  the  learned 
Serjeant  the  following  anecdote  has  been  recorded.  At 
the  tame  when  making  a  new  seijeant  was  considered 
an  important  event,  part  of  the  ceremony  was  a  pro- 
ceadon,  which  set  out  from  the  Temple  westward,  up 
Surrey  Street  in  the  Strand,  and  then,  turning  east* 
ward,  went  up  Chancery  Lane,  to  Serjeant's  Inn, 
where  those  already  of  the  rank  of  Serjeants  were  as- 
sembled in  their  hall  to  receive  the  new  serjeant ;  and 
on  his  approach,  the  intimation  was  given,  "  I  spy  a 
brother."     When  Prime  was  called  to  the  rank  of 
Serjeant,  some  one  recollecting  that  his  crest  was  an 
owl,  with  the  intention  of  turning  the  new  brother  of 
the  coif  into  ridicule,  got  a  figure  of  an  owl  placed  at 
the  first  floor  window  of  a  house  in  the  Strand,  directly 
facing  Surrey  Street,  with  a  label  round  his  neck,  on 
which  was  written,  in  large  characters,"  I  spy  abrother." 
The  circumstances  which  induced  Serjeant  Prime  to 
withdraw  from  the  profession  have  been  thus  related 
by  Lord  Chancellor  Thurlow.    "  I  drove  Serjeant 
Pdme  from  the  bar,  without  intending  it.  I  happened 
to  be  walking  up  and  down  Westminster  Hall  with 
him  while  Dr.  Florence  Henzey  was  on  his  trial  in  the 
King's  Bench  for  high  treason.    Serjeant  Prime  was 
at  that  time  the  king's  prime  serjeant;  and,  as  such, 
had  precedence  over  all  lawyers  in  the  king's  service. 
But  the  ministers  of  that  day,  wishing  to  pay  court  to 
Sir  Fletcher  Norton,  though  he  had  at  that  time  no 
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other  rank  than  king's  counsel,  they,  therefore,  in- 
trusted the  trial  to  him.  I  happened  to  make  this 
remark  to  Serjeant  Prime, — 'It  is  a  little  singulaTy 
Sir,  that  I  should  be  walking  up  and  down  West- 
minster Hall  with  the  king's  prime  sergeant  while  a 
trial  at  bar  for  high  treason  is  going  on  in  that  court :' 
the  expression  struck  him :  he  felt  the  affiront  put  on 
him :  he  went  the  next  morning,  resigned  his  office,  and 
retired  from  the  profession.*'  The  following  circum- 
stance, it  is  believed,  happened  to  the  learned  seijeant. 
He  had  a  remarkably  long  nose,  and  being  one  day 
out  riding,  was  flung  from  his  horse,  and  fell  upon 
his  face,  in  the  middle  of  the  road.  A  countryman, 
who  saw  the  occurrence,  -  ran  hastily  up,  raised  the 
Serjeant  from  the  dirt,  and  asked  him  whether  he  was 
much  hurt.  The  serjeant  replied  in  the  negative.  *^  I 
zee,  zur,"  said  the  rustic,  grinning,  '*  yer  pkmghthare 
saved  ye !' 

Serjeant  Whitaker  was  one  of  the  most  eminent 
lawyers  of  his  day.  Few  memorials  of  him  have  been 
preserved,  and  these  are  of  a  character  which  serve 
rather  to  exhibit  him  in  the  light  of  a  humorous  than 
of  a  learned  man,  which  he  undoubtedly  was.  One 
day,  on  a  journey  to  Oxford,  in  company  with  Mr.  Mur- 
phy, his  carriage  was  stopped  in  the  lane  of  a  country 
village  by  a  waggon  delivering  fat  and  offiil  to  a  tallow- 
chandler.  While  he  fretted  at  this  delay,  a  horseman 
came  up  to  the  side  of  the  chaise,  who  was  most  re- 
markable for  his  thinness,  and  began  teasing  the  Ser- 
jeant vrith  an  account  of  the  number  of  miles  he  had 
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lidden  that  day,  and  the  still  greater  number  he 
had  to  go  before  night.  Whitaker  heard  him  for 
some  time  with  a  subdued  temper;  at  last,  break- 
ing out,  he  exclaimed,  "  And  what  mighty  matter 
is  all  this,  sir,  considering  that  you  have  just  sent 
your  insides  before  you,  and  have  now  nothing  to 
cany  but  the  ccue?"^  Two  ladies^  of  rank  and 
fashion,  were  once  praising  Mr.  Seijeant  Walker's 
dancing,  Whitaker,  who  knew  that  his  brother- 
in4aw  W38  remarkable  for  any  thing  except  grace, 
insisted  that  their  ladyships  were  mistaken  as  to 
the  individual.  When  they  declared  that  they  were 
not,  he  begged  leave  to  put  one  question  to  them — 
"  Pray,  ladies,  was  it  upon  his  hind  legs  or  his  fore 
l^s  that  Serjeant  Walker  moved  so  gracefully  ?" 

During  an  examination  which  he  conducted  at 
the  bar  of  the  House  of  Lords,  he  put  a  question 
to  the  witness,  as  to  the  legality  of  which  some  ob- 
jection was  taken.  Counsel  were  ordered  to  vnth- 
draw,  and  a  debate  of  two  hours  ensued  respecting 
the  propriety  of  the  question;  but  nothing  was  re- 
solved on.  When  he  was  re-admitted,  Whitaker 
was  desired  to  put  the  question  over  again;  but 
he  merely  replied, — "  Upon  my  word,  my  lords,  it  is 
so  long  since  I  first  put  the  question,  that  I  entirely 
finget  it ;  but,  with  your  leave,  111  now  put  another.'* 

Being  on  the  Norfolk  circuit,  a  friend,  at  one 
of  the  assize  towns,  offered  him  a  bed.  The  next 
morning  the  lady  of  the  house  asked  him  how  he 
had  slept;  and  hoped  that  '*he  had  found  him- 
»elf  comfortable   and   wann."     "  Yes,  madam,*'  le- 
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plied  the  Serjeant;  "yesi  pretty  well  on  the  whole. 
At  firsti  to  be  sure,  I  felt  a  little  queer  for  want 
of  Mrs.  Whitaker ;  but,  recollecting  that  my  port- 
manteau lay  in  the  room,  I  threw  it  behind  my  back, 
and  it  did  every  bit  as  well  T* 

Far  more  eminent  than  either  of  these  worthies 
was  the  well-known  Mr.  Serjeant  Hill,  who  was 
not  only  one  of  the  most  eccentric,  but  also  one  of  the 
most  learned,  of  our  lawyers.  His  eccentricity  waa  not, 
as  is  too  often  the  case,  the  cloak  for  selfishness  and 
ill-nature— it  was  natural  to  his  character,  and  arose 
simply  from  his  habits  of  abstraction,  rendering  him 
perfectly  insensible  to  all  the  objects  around  him. 

He  married  Miss  Medlycott,  of  Cottingham,  in 
Northamptonshire,  a  great  heiress.  On  the  morning 
of  the  day  appointed  for  the  wedding,  the  serjeant 
went  down  to  his  chambers  as  usual,  and  becoming 
immersed  in  business,  forgot  entirely  the  engcLffement, 
he  had  formed  for  that  morning.  The  bride  waited 
for  him  so  long,  that  it  was  feared  the  canonical  hour 
would  elapse  before  his  arrival.  A  messenger  wa» 
accordingly  despatched  to  request  his  immediate 
attendance.  He  obeyed  the  summons,  and,  having 
become  a  husband,  returned  again  to  business.  About 
dinnertime,  his  clerk  suspecting  that  he  had  forgotten 
entirely  the  proceedings  of  the  morning,  ventured  to 
recall  them  to  his  recollection :  fortunately  the  serjeant 
had,  at  that  moment,  discovered  the  case  for  which  he 
had  been  hunting,  and  he  returned  to  his  house  to 
spend  the  evening  in  a  gayer  circle. 
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By  aa  Act  of  Parliament,  Muss  Medlycott  was 
empowered  to  use  her  maiden  name  after  her  mar- 
liage,  but  the  Serjeant  did  not  like  her  exercising 
this  right.  He  would  not  allow  her  to  sign  her  name 
otherwise  than  '^Elizabeth  Hill,"  except  on  impor- 
tant occasions;  always  observing,  if  she  made  any 
objecdon — "  my  name  is  Hill,  and  my  father's  name 
was  Hill,  and  a  very  good  name  is  Hill,  too  !'*  He 
survived  his  wife*  After  her  death,  a  fiiend  called 
on  him  to  condole  with  him  on  her  loss.  He  found 
the  Serjeant  sitting,  looking  very  sad  and  disconso- 
late. At  last  he  said — "  So,  poor  woman,  you  find 
she  is  gone.'*  "  Yes,  sir,  I  merely  called  upon  you 
to  condole  with  you  upon  the  melancholy  occa* 
sion."  ''Aye,  she  is  gone!  a  very  good  woman; 
a  great  loss  to  me,  certainly,  sir.     But  I'll  tell  you 

one  thing  Mr. ,  if  I  should  ever  be  induced 

to  take  another  wife,  I  would  not  many  merely 
for  money  J*  The  Serjeant  was  remarkable  for  the 
poKte  attention  vrith  which  he  treated  his  wife  during 
her  life-time.  Once,  being  engaged  in  9n  impor- 
tant case  at  Leicester,  finding  that  its  trial  would 
probably  extend  far  into  the  night,  he  desired  his 
deik,  in  a  loud  voice — so  that  the  message  was  heard 
by  all  in  court — ''  to  offer  his  compliments  to  Mrs. 
Hill,  and  to  express  his  great  regret  that  he  should 
not  be  able  to  sleep  with  her  that  night,  as  he  ex- 
pected to  be  detained  imtil  very  late."  His  wife  is 
said  to  have  been  excessively  fond  of  him,  although 
tradition  haa  recorded  that  she  would  not  suffer  him 
to  leave  bis  house  in  Bedford  Square,  in  the  morning. 
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by  the  hall  door^  lest  he  should  soil  the  steps,  which 
had  just  been  washed.  The  learned  Serjeant,  to 
gratify  her,  would  make  his  exit  by  the  kitchen  steps. 
He  has  been  known  to  argue  a  case  for  several  hours 
without  the  slightest  attempt  at  either  eloquence  or 
humour.  Still  his  profound  learning,  and  immense 
(if  we  may  manufacture  the  word)  caie-kfiotDledffe, 
always  made  his  arguments  interesting  and  important. 
He  acquired  the  soubriquet  of  **  Serjeant  Labyrinth/' 
for  he  would  6ften  stand  up  in  court,  as  immoveable 
as  a  statue,  with  his  eyes  fixed  on  vacancy,  arguing 
his  client^s  case,  and  so  wrapt  up  in  his  argument  as  to 
be  insensible  to  everything  else.  Once,  in  the  midst  of 
his  argument,  which  was  so  frequently  perplexed  with 
parentheses  as  to  excite  the  laughter  of  the  court. 
Lord  Mansfield  interrupted  him,  with  ''  Mr.  Serjeant, 
Mr.|Serjeant."  The  serjeant  was  rather  deaf,  and  the 
words  were  repeated  without  effect.  At  length  the 
counsel  sitting  beside  him,  told  him  that  Lord  Mans- 
field spoke  to  him.  This  drew  his  attention  to  the 
bench,  and  Lord  Mansfield,  in  his  blandest  tones 
addressed  him,  "  Mr.  Serjeant,  the  court  hopes  your 
cold  is  better."  "All  this  was  done,"  says  Mr.  Haw- 
kins, who  relates  the  anecdote,  "  in  a  tone  and  manner 
which  shewed  that  he  wished  to  make  the  object  of 
this  apparent  civility,  in  fact,  an  object  of  ridicule." 
Another  anecdote  exhibits  Serjeant  Hill's  wonted 
absence  of  mind.  He  once  argued  a  point  of  kw  for 
some  time  at  nisi  prius;  he  put  his  hand  into  his  bag, 
and  drawing  forth  a  plated  candlestick,  gravely  pre- 
sented it  to  the  court.     Some  one,  it  appeared,  had 
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sabsdtated  a ''  trayeUers'  bag"  for  that  of  the  Serjeant's, . 
^ence  the  mistake;  which,  it  should  be  observed,  he 
^Fas  the  last  man  present  to  detect. 

Mr.  Cradock  mentions  his  having  been  in  the  habit 
of  meeting  the  Serjeant  and  CkHmseUor  Newnham,  at 
Leicester,  both  of  whom  were  inirthful,  and  usually 
affi»ded  great  amusement  to  all  present.     Newnham 
was  more  snccessfnl  even  than  Lord  Mansfield,  in 
''  showing  otr*  the  worthy  seijeant ;  but,  in  the  conflict 
of  wit,  often  himself  received  damage.    So  delighted 
once  was  Hill  with  a  victory  which  he  obtained  over, 
his  opponent  at  a  party,  at  the  house  of  the  under- 
sheriff  of  Northamptonshire,  that,  when  he  retired, 
he  by  mistake,  gave  a  shilling  to  his  excellent  host, 
and,  to  the  amazement  of  the  company,  shook  hands 
in  the  most  hearty  manner  with  the  servant.     In  one 
of  the  Serjeant's  abstracted  moods,  he  had  forgotten 
to  button  up  the  firont  of  his  breeches.     This  waa 
observed  by  some  counsel  near  him  during  an  aigu- 
ment  of  some  very  abstruse  point  of  black  letter,  in 
which  he  was  engaged,  who  whispered  to  him  "  your 
breeches  are  unbuttoned."    The  serjeant,  thinVing  it 
some  hint  connected  with  the  cause,  adopted  it  without 
consideration,  and,  in  unaltered  tone  of  voice,  ex- 
claimed, ''My  Lords,  the  plaintiffs  breeches  were 
unbuttoned."    Nor  was  he  aware  of  the  inappro- 
pxiateness  of  the  introduction,  until  informed  by  the 
same  person  of  the  hint  having  reference  to  his  own 
bieeches,  and -not  to  the  plaintiff's. 

One  time,  while  at  his  country  seat  in  Northamp7 
tOQshire,  he  was  occupied  in  reading  an  old  case,  re- 
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specting  the  destruction  of  noxious  animals.  During 
the  time  he  was  so  engaged,  he  was  disturbed  by  the 
cry  of  the  hounds  belonging  to  the  Pytchley  Hunt. 
The  fox  took  refuge  in  his  shrubberyi  which,  when 
the  Serjeant  perceived,  he  immediately  desired  his 
servants  to  kill  it,  and  request  the  master  of  the 
hunt  to  walk  in  and  read  the  report  of  the  case 
before  him ! 

We  have  here  recorded  a  few  traits  of  the  character 
of  Serjeant  Hill«  We  should  add  that  he  was,  in  the 
domestic  relations  of  life,  amiable,  and  accordingly 
beloved.  His  uprightness  and  integrity  were  univer- 
sally appreciated.  He  loved  his  profession,  and  the 
noble  science  with  which  it  is  conversant.  He 
repeatedly  refused  offers  of  advancement  to  the  bench^ 
preferring  to  dedicate  his  time  to  study.  He  accu* 
mulated  a  splendid  library,  the  greatest  part  of  which 
is  now  in  Lincoln VLm  Library. 

Before  we  close  our  notice  of  this  great  man,  we 
must  draw  the  attention  of  our  readers  to  the  following 
letter,  which  he  addressed  to  the  chancellor,  in  1804, 
when  it  was  understood  that  a  plot  had  been  formed 
for  the  assassination  of  Buonaparte.  This  letter  has 
never  before  been  printed,  and  has  been  kindly  placed 
at  our  disposal  by  a  member  of  his  family : — 

"  My  Lord, 

''  There  ought  to  be  an  immediate  in* 
quiry  made  by  authority,  whether  any  of  the  king's 
subjects,  or  any  aliens  resident  here,  have  been  con- 
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cemed  in  the  assassination  plot,  and  also  an  offer  made 
to  the  French  government  to  permit  them  to  send 
over  any  thej  please^  or  direct  any  other  mode  of 
inquiry  that  this  government  can  pursue,  in  order  to 
satisfy  them  that  the  English  have  in  the  utmost 
detestation  any  such  attempt ;  and  if  any  of  the  French 
here  shall  be  discovered  to  have  been  guilty,  to  send 
than  over  immediately,  and  if  any  of  the  English 
should,  to  commit  them,  (if  not  of  the  lowest  class,) 
and  prosecute  them  by  law,  and  in  so  extraordinary 
a  case,  to  procure  an  ex  post  facto  law  if  necessary ; 
for  this  assertion  I  submit  to  your  lordships  the  fol- 
lowing reasons,  viz, 

**  There  are  jura  belli,  and  assassination  is  a  violation 
erf  those  rights ;  but  it  is  impossible  for  any  adminis- 
tration to  be  responsible  for  the  conduct  of  all  who 
live  under  it ;  all  they  can  do  is  to  signify  their  detes- 
tation of  so  infamous  a  practice,  as  Lord  Nelson  did 
in  the  House  of  Lords — to  do  all  they  can  in  their 
power  to  punidi  it,  in  imitation  of  the  Roman  consul, 
^  whom  an  offer  was  made,  by  one  of  King  Pyrrhus's 
sabjects,  to  poison  that  dangerous  enemy :  the  consul 
sent  the  traitor  to  the  king  with  an  account  of  the 
offer.  Likewise  a  Grecian  government  rejected  an 
oflkr,  which,  if  accepted,  would  have  delivered  them 
from  a  dangerous  foe,  merely  because  Aristides  in- 
formed them,  though  it  would  be  effectual,  it  would 
be  xmjust,  and  they  would  not  so  much  as  receive  the 
commnnication  of  what  the  offer  was« 

"  There  are  some  laws  universally  received  by  all 
civilized  nations,  and  among  these  there  are  some 
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that  are  conaidered  of  force,  even  between  nations  in 
open  hostility :  the  assassination  of  princes  or  other 
rulers,  by  those  who  live  under  their  protection,  and 
as  such  haye  access  to  their  persons,  is  so  execrable^ 
that  the  encouragers  of  it  are,  by  the  general  law  of 
all  civilized  nations,  considered  as  common  enemies 
to  all  mankind ;  and  in  so  clear  a  case  as  that,  the 
law  of  nations  is  part  of  the  law  of  tiiis  country,  and 
so  declared  by  Lord  Hardwicke  and  Lord  Mansfield^ 
in  a  case  not  more  atrocious  than  the  present,  3  Burr. 
1481,  and  4  Burr.  2016:  and  in  tiie  preamble  of  the 
Stat.  7  Anne,  c.  IS,  it  is  recited  that  the  several 
actions  then  depending  against  the  ambassador  of 
Peter  the  Grreat,  were  contrary  to  the  law  of  nations ; 
and  that  is  mentioned  amongst  the  reasons  for  enact-^ 
ing  that  they  shoidd  be  vacated  and  cancelled ;  and  yet 
there  was  no  municipal  law,  prior  to  that  statute,  by 
which  they  were  void :  this  act  of  parliament  was 
necessary  for  preventing  war  with  this  great  emperor. 
The  present  case  is  more  atrocious,  and  the  mischief 
more  extensive,  and  the  consequences  more  dangerous, 
than  that  of  a  war,  even  with  so  great  a  power  as  that 
of  Russia ;  for  it  is  necessary  to  prevent  the  nation 
being  devoted  to  destruction  by  all  who  might  deem 
them  guilty  of  so  foul  an  act,  if  they  acquiesced  under 
the  charge  without  any  vindication.  There  are  many 
maxims  of  law,  but  there  is  one  that  is  sovereign, 
'*  Salus  populi  suprema  lex  esto."  This  maxim  is 
recognised  by  the  Law  of  the  Twelve  Tables,  Cicero 
de  Legibus,  lib.  3.  sec.  3,  which  were  derived  from 
the  Grecians,  and,  as  far  as  can  be  traced,  is  coeval 


LSGAL  fiCCBNTRICITT.  8S 

with  liiunan  society ;  therefore  so  clear  a  case  as  the 
present  cfmnot  want  the  aid  of  precedents ;  but  if  it 
did,  the  above  opinions  and  act  of  parliament  are 
sufficient  for  all  that  is  contended  for,  because  in  this 
particnlajr  instance^  an  ex  post  facto  law  is,  for  the 
leasQDS  allied,  more  reasonable  than  in  that  above 
mentioned,  or  than  the  ex  post  facto  law  for  banish- 
ing Atterbuiy,  Bishop  of  Rochester,  or  than  several 
other  ex  post  facto  laws. 

Tours,  &c. 

G.  HILL, 

King's  Andent  Senjeant  at  Law." 

Hill  was  a  profound  real  property  lawyer,  and  was 
probably  the  last  barrister  who  united  the  functions  of 
the  conveyancer  with  those  of  the  advocate.  In  his 
early  life,  the  serjeant  was  exceedingly  attached  to  li- 
tenuy  pursuits,  and  was  such  a  proficient  in  science, 
as  to  become  a  great  favourite  with  the  famous  blind 
professor,  Sanderson,  who  would  declare  that,  '^if 
Hill  would  devote  himself  to  mathematics,  he  would  be 
the  greatest  mathematician  of  the  age/* 

Serjeant  Hill  died  at  the  i^  of  ninety-two,  res- 
pected and  beloved.  He  was  frequently  consulted 
by  the  judges  after  he  had  retired  from  practice — so 
high  an  opinion  was  entertained  of  his  learning  and 
talents.  The  memory  of  such  a  man,  so  eminent  for 
his  virtues,  we  may  say,  in  the  language  of  Milton, 
''God  and  good  men  will  not  let  die." 
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Between  the  good  old  aeijeant  and  the  subject  of 
our  next  notice,  there  is  but  little  similarity,  except 
in  eccentricity  of  character. 

WiLLES,  chief  justice  of  the  Common  Pleas,  though 
a  good  lawyer,  was  scarcely  fitted  by  his  habits  and 
character  for  the  high  post  to  which  he  was  appointed. 
He  was  greatly  disliked  by  the  Pelhams  and  Lord 
Hardwicke  ;  but  he  was  befriended  by  Sir  Robert 
Walpole,  to  whom  he  owed  his  elevation.  Willes 
was  a  gambler  and  a  debauchee*  So  little  did  he 
disguise  his  taste,  that  on  one  accasion  he  was  seen 
playing  cards  in  the  public  rooms  at  Bath*  Here 
he  was  recognised  by  a  young  barrister,  who  re* 
solved  to  annoy  him.  Feigpiing  intoxication,  he 
rolled  up  to  the  table  where  his  lordship  was  sitting, 
and  getting  behind  the  chair,  looked  over  his  hand. 
On  this  Willes  turned  round  in  a  tremendous  passion, 
and  gave  the  intruder  a  severe  reproof.  "  Sir,*'  said 
the  barrister,  pretending  to  stagger,  ^'I  beg  your 
— pardon — ^but  I  want  to — ^improve — ^in  whist  play- 
ing;— so — so — ^I  came — to  look — at  your  playing; 
— ^for — if — ^if — I'm  not — ^mistaken,  sir, — ^you're  a 
judge  /"  Willes  would  not  readily  tolerate  the  im- 
pertinence of  any  one  who  ventured  to  remind  him  of 
the  inconsistency  of  his  conduct  with  the  dignity  he 
ought  to  preserve  on  account  of  his  judicial  character. 
A  person  once  called  at  his  house  to  apprize  him  that 
many  scandals  were  in  circulation,  impeaching  his 
moral  character.  '*  Why,  my  lord,  all  the  world  says 
that  one  of  your  maid  servants  is  with  child !"  **  Well, 
sir,"  replied  Willes,  coolly,  ''and  what  is  that  o  me  ?" 
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**  Oh !  my  lord,  but  they  say  that  it  is  by  your  Jord- 
ahip  r    "  Well,  sir,  and  what's  that  to  you  ?"  was  the 
reply  of  the  chief  justice^  on  which  the  abashed  men- 
tor slunk  out  of  the  room.    Dr.  Johnson  tells  a  story 
of  Willes^s  **  trying  a  lady  of  easy  virtue,"  one  MisS' 
Betty  Flint,  for  stealing  a  counterpane;    but    his 
lordihip  summed  up  favourably,  and  the  fair  prisoner 
was  acquitted.   From  an  examination  of  the  Sessions 
Pliers,  it  would  appear  that  there  is  some  mistake 
in  this  last  particular*    When  he  was  appointed  to 
the  bench,  Willes  took  leave  of  the  society  of  Lin«- 
ooln's-inn,  of  which  he  had  been  a  member.     The 
attorney-general.   Sir    John  Strange,  made   a  long 
speech,  in  which,  according  to  custom,  he  lauded  the 
new  judge,  in  old  phrases ;  and  when  he  had  done, 
Willes  turned  round,  and  said  he  felt  excessively 
grateful  for  all  the  fine  encomiums  which  had  been 
bestowed  on  him,  who  so  little  merited  them,  and  he 
b^;ged  permission  to  conclude  with  a  very  honest 
declaration  &om  the  highest  authority :  **  The  lot  is 
&Ilen  unto  me  in  a  fair  ground ;  yea,  I  have  a  goodly 
heritage."    WiUes  had  so  great  an  aversion  to  attor- 
nies,  that  they  used  to  sh\m  his  court,  and  carry  all 
their  business  into  the  King's  Bench,  where  Yorkers 
filial  piety,  as   Lord  Orford  observes,  ''would  not 
refuse  an  asylum  to  his  father's  profession." 

The  next  character  we  shall  consider  was  not  only 
an  eccentric  lawyer — ^he  was  a  great  judge.  We  have 
not  thought  it  desirable  to  separate  the  consideration 
gf  his  professional  from  his  judicial  character ;  much. 
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therefore,  in  our  sketch  does  not  properly  belong  to 
the  class  of  eccentricities. 

Robert  Henley  Lord  Northington,  is  tar 
better  known  by  his  personal  peculiarities,  than  by 
his  merits  as  a  Chancellor.  In  the  early  part  of  his 
life  he  was  conspicuous  for  the  warmth  of  his  devo- 
tion to  "  Bacchus,  jolly  god  of  wine."  His  excesses  in 
this  way  subjected  him,  in  an  after  period,  to  repeated 
and  severe  attacks  of  gout.  When  suffering  from  one 
of  these,  he  was  heard  to  mutter  to  himself,  while 
walking  from  the  woolsack  to  the  bar,  ^'  K  I  had 
known  these  legs  of  mine  were  meant  to  cany  a  Lord 
Chancellor,  I  would  have  taken  better  care  of  them 
when  I  was  a  boy."  He  is  said  while  at  the  bar  to 
have  displayed  *' lively  parts,  and  a  warm  temp»." 
Horace  Walpole  says  that  he  was  ^'  a  lawyer  in  vogue, 
but  his  abilities  did  not  figure  in  proportion  to  the 
impudence  of  his  ill-nature."  There  is  probably  some 
malice  and  much  truth  in  this  character.  A  ludicrous 
anecdote  is  related  of  him  whilst  on  the  western 
circuit,  but  which  certainly  displays  him  in  a  more 
amiable  light.  In  a  trial  at  Bristol  he  had  to  examine 
a  Quaker  named  Reeve,  a  merchant  of  some  conse- 
quence in  that  city.  As  he  was  a  hostile  vdtness, 
Henley,  of  course,  did  not  spare  his  wit  or  raillery; 
After  the  cause  was  over,  and  the  lawyers  were  all 
dining  together  at  the  White  Hart,  Mr.  Reeve  sent 
one  of  the  waiters  to  let  Mr.  Henley  know  that  a 
gentleman  wanted  to  speak  to  him  in  an  adjoining 
room.  As  soon  as  Mr.  Henley  had  entered  the  room, 
Mr.  Reeve  locked  the  door  and  put  the  key  in  his 
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pocket.  '*  Friend  Henley,"  said  he,  **  I  cannot  call 
thee,  for  thou  hast  used  me  most  scuirilously.  Thou 
mightest  think,  perhaps,  that  a  Quaker  might  be  in- 
salted  with  impunity ;  but  I  am  a  man  of  spirit,  and 
am  come  to  demand,  and  will  have,  satisfaction.  Here 
are  two  swords — ^here  are  two  pistols — choose  thy 
weapons,  or  fight  me  at  fisty-cufBs,  if  thou  hadst 
rather ;  but  fight  me  thou  shalt,  before  we  leave  this 
room,  or  beg  my  pardon."  Mr.  Henley  pleaded  in 
excuse  that  it  was  nothing  more  than  the  usual  lan- 
guage of  the  bar ;  that  what  was  said  in  court  should 
not  be  questioned  out  of  court ;  that  lawyers  sometimes 
advanced  things  to  serve  their  clients,  perhaps  beyond 
the  truth,  but  such  speeches  died  in  speaking ;  that  he 
was  so  far  from  intending  any  insult  or  inj  ury,  as  really 
to  have  forgotten  what  he  had  said,  and  hoped  the 
other  would  not  remember  it;  upon  his  word  and 
honour  he  never  meant  to  give  him  the  least  offence, 
but  if  undesignedly  he  had  offended  him,  he  was 
sorry  for  it,  and  was  ready  to  beg  his  pardon,  which 
was  a  gentleman's  satisfaction.  ''Well,"  said  Mr. 
Reeve,  "as  the  affiront  was  public,  the  reparation 
must  be  so  too ;  if  thou  wilt  not  fight  but  beg  my 
pardon,  thou  must  beg  my  pardon  before  the  company 
in  the  next  room."  Mr.  Henley,  with  some  difficulty, 
and  after  some  delay,  submitted  to  this  condition,  and 
thus  this  finay  ended.  No  farther  notice  was  taken 
on  either  side,  tiU  after  some  years  the  Lord  Chan- 
cellor wrote  a  letter  to  Mr.  Reeve,  informing  him 
that  such  a  ship  was  come  or  coming  into  the  port  of 
Bristol,  with  a  couple  of  pipes  of  Madeira  on  board 
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consigned  to  him.  He,  therefore,  b^ged  of  Mr» 
Reeve  to  pay  the  freight  and  the  duty,  and  to  cause 
the  wine  to  be  put  into  a  waggon,  and  sent  to  the 
Grange,  and  he  would  take  the  first  opportunity  of 
defraying  all  charges,  and  should  think  himself  infi- 
nitely obliged  to  him.  All  was  done  as  desired;  and 
the  winter  following  when  Mr.  Reeve  was  in  town, 
he  dined  at  the  chancellor's  with  several  of  the  no- 
bility and  gentry.  After  dinner  the  chancellor  re- 
lated the  whole  story  of  his  acquaintance  with  his 
friend  Reeve,  and  of  every  particular  that  had  passed 
between  them,  vdth  great  good  humour  and  pleasantry, 
and  to  the  no  little  diversion  of  the  company. 

Henley  owed  his  elevation  to  an  accident.  When 
the  Pitt  and  Fox  ministry  came  in,  in  1757,  the  great 
seal  was  ofiered  successively  to  Lord  Hardwicke,  Lord 
Mansfield,  Sir  Thomas  Clarke,  Chief  Justice  WiUes, 
and  Sir  John  Wilmot.  They  all,  however,  declined 
it.  The  ministry  had  then  no  other  alternative  but  to 
raise  the  Attorney-general  Henley  to  the  woolsack. 
There  is  an  amusing  anecdote,"  says  Lord  Henley, 
respecting  this  transaction,  current  in  the  profession, 
and  which  the  late  Lord  Ellenborough  used  to  relate 
with  his  characteristic  humour.  Immediately  after 
Willes  had  refused  the  seals,  Henley  called  upon  him 
at  his  villa,  and  found  him  walking  in  his  garden, 
highly  indignant  at  the  affiront  which  he  considered 
that  he  had  received  in  an  offer  so  inadequate  to  his 
pretensions.  After  entering  into  some  detail  of  his 
grievances,  he  concluded  by  asking  whether  any  man 
«f  spirit  would,  under  such  circumstances,  have  taken 
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die  seals,  adding.  Would  you,  Mr.  Attorney,  have 
done  so  ?  Henley  thus  appealed  to,  gravely  told  him 
that  it  was  too  late  to  enter  into  such  a  discussion,  as 
he  was  then  waiting  upon  his  lordship  to  inform  him 
that  he  actually  had  accepted  them/*  Henley  held 
tbem  as  Lord-keeper,  without  a  peerage,  until  Lord 
Ferrers'  trial  in  1760,  when  he  was  created  Baron 
Henley.  On  the  accession  of  George  III.,  he  sur- 
rendered the  great  seal,  which  was  returned  to  him  as 
Lord  Chancellor,  and  within  a  few  months  he  was 
created  Earl  of  Northington. 

Although  Lord  Northington  will  never  rank  amongst 
our  first-rate  judges,  every  one  will  readily  admit 
the  justice  of  the  character  Lord  Eldon  gave  him, 
when  he  said  **  that  he  was  a  great  lawyer,  and 
very  firm  in  delivering  his  opinions/'  Only  six  of 
his  decrees  have  been  reversed  upon  appeal;  and 
lawyers  have  doubted  whether  three  of  these  re- 
versals were  correct.*  A  parallel  has  been  often 
instituted  between  him  and  Lord  Thurlow.  There 
are  undoubtedly  sufficient  points  of  resemblance  to 
justify  such  a  parallel.  Like  Thurlow,  Lord  Nor- 
thington was  a  devoted  convivialist.  George  IIL 
Qsed  to  relate,  with  his  accustomed  humour,  the  mode 
in  which  he  asked  permission  to  abolish  the  chan- 
cellor's evening  sittings  on  Wednesdays  and  Fridays 

*  When  he  had  been  profised  to  refer  a  complicated  account  to 
the  matter,  he  too  kout  his  watch,  and  said,  **  Observe  this  ca- 
nons piece  of  mechanism :  if  it  was  out  of  order,  I  would  as  soon 
teod  it  to  a  blacksmith  to  be  set  to  rights,  as  refer  an  account 
lib  this  to  a  master.    I  refer  it  to  two  merchants." 
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during  term,  in  order  that  he  might  have  time  to 
fynsh  his  bottle  comfortably  at  his  leisure.  So  ad- 
mirable a  reason  could  not,  of  course,  be  resisted ;  and 
his  Majesty  immediately  granted  the  required  permis- 
sion. He  was  also  like  Lord  Thurlow,  in  that  he  was 
'' given  to  swearing."  When  returning  from  the 
house  of  lords  in  his  ponderous  state  coach,  every 
jolt  of  which,  as  it  rumbled  along,  caused  infinite  pain 
to  his  gouty  extremities,  the  agonised  chancellor  has 
been  heard  to  utter  '*  curses  both  loud  and  deep.** 
The  majesty  of  the  mace  and  seals  had  no  effect  in 
checking  the  expression  of  his  sensations.  His  frieuds 
have  declared  that  the  woolsack  was  not  always  held 
sacred.  Mr.  Speaker  Onslow  who  was  remarkable 
for  his  gravity,  one  day  complained  to  a  friend  in  the 
house  of  commons,  that  on  his  way  down  he  had 
been  stopped  in  Parliament-street  by  the  obstinacy  of 
a  carman.  His  friend  told  him  that  he  had  heard  the 
chancellor  had  been  detained  some  minutes  by  the 
same  cause.  '^  Well,**  said  the  speaker,  ^'  and  did 
not  his  lordship  show  the  wrong-headed  waggoner  the 
mace,  and  strike  him  dumb  with  terror  ?"  '^  Not  at 
all,"  was  the  reply,  "  he  did  nothing  of  the  sort ;  but 
he  swore  by  G — ,  that  if  he  had  been  in  his  private 
coach,  he  would  have  got  out  and  thrashed  the  d — d 
rascal  to  a  jelly." 

Anstey  has  celebrated  him,  under  the  name  of 
•'  Lord  Ringbone,"  in  his  "  New  Bath  Guide."  A 
young  visitor  who  is  in  the  same  lodgings  with  his 
lordship,  takes  to  practising  dancing,  mucli  to  his  an- 
noyance : — 
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"  Lord  Ringbone,  who  lay  in  the  parlour  below, 
"  On  account  of  the  goat  he  had  got  in  his  toe. 
Began  on  a  sudden  to  corse  and  to  swear : 
I  protest,  my  dear  mother,  'twas  shocking  to  hear 
"  Hie  oaths  of  that  reprobate  gouty  old  peer. 
'"An  the  devils  in  hell  sure  at  once  have  concurred 
"  '  To  make  such  a  noise  here,  as  never  was  heard ; 
"  '  Some  blundering  blockhead,  when  I  am  in  bed, 
"  *  Treads  as  hard  as  a  coach-horse,  just  over  my  head ; 
'"I  cannot  conceive  what  the  plague  he's  about : 
^  '  Are  the  fiddlers  come  hither  to  make  all  this  rout 
" '  With  their  d— ^  squeaking  catgut,  that's  worse  than 

the  gout? 
*"  If  the  aldermen  bade  'm  come  hither,  I  swear, 
"  *  I  wish  they  were  broiling  in  hell  with  the  mayor; 
" '  May  flames  be  my  portion,  if  ever  I  give 
** '  llkose  rascals  one  farthing  as  long  as  I  live/  '* 


Lord  Henley,  his  grandson,  says  of  this  chancellor, 
that  ''the  only  exception  to  hi^  almost  universal 
kindness,  was  in  his  maimer  towards  his  son,  with 
whom  his  deportment-was  marked  by  a  stately  reserve 
and  coldness."  But  it  was  marked  with  something 
more*  When  upon  his  death-bed,  he  desired  his 
gardener  to  cut  down  a  clump  of  trees,  simply  because 
his  son  was  fond  of  them.  The  gardener,  anxious  not 
to  offend  the  son,  and  every  moment  expecting  the 
earl's  decease,  neglected  to  obey  this  order.  When 
Lord  Northington  learnt  this,  he  sent  for  the  gardener, 
and  thus  addressed  him :  ''  So,  d — ^n  you !  You  have 
not  done  as  I  ordered  you ;  you  think  I  am  going ; 

80  I  am,  and  be  d d  to  you,  but  you  shall  go  first : 

here  strip  this  fellow,  and  kick  him  out  of  doors !" 
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Lord  Henley  claims  for  his  ancestor  the  merits  of  a 
religious  character*  He  says,  amongst  the  manuscripts 
he  left  behind  him,  were  two  beautiful  prayers  com- 
posed for  the  use  of  his  wife.*  It  haS|  however,  been 
asserted,  that  he  maintained  his  habit  of  using  oaths 
to  the  last.    When  on  the  pointof  death  he  is  said  to 

have  exclaimedi  "  I'll  be  d d  if  Tm  not  dying  !** 

During  his  sickness,  his  wife,  daughters,  and  some 
female  friends,  coining  into  his  room  to  ask  after  his 
health,  could  not  refrain  from  weeping.  **  Surly 
Bob,*'  as  he  was  called,  on  seeing  this,  roared  out  to 
his  nurse,  ''Turn  out  all  those  snivelling  fools,  except 
Bridget !"  The  following  anecdote  is  understood  to 
refer  to  Lord  Northington,  at  the  time  he  was  lord- 
keeper  of  the  great  seal.  Stepping  into  his  carriage 
one  day  on  his  return  home  from  the  house  of  lords, 
where  one  of  his  decrees  had  just  been  reversed,  he 
ordered  his  coachman  to  drive  fast  over  the  stones, 

*  In  Ids  last  illness,  he  sent  for  ^e  Marquis  of  Garmarthen,  a 
man  of  great  pety,  who,  though  aurprised  at  the  meaaage,  waited 
upon  him,  and  begged  to  know  in  what  way  he  could  aadst  hia 
loidship.  "  I  sent  for  you,"  aaid  Lord  Northington,  **  to  beg 
you  to  recommend  me  to  aome  able  paraon  whose  advice  I  might 
aafdy  take  in  regard  to  the  neceaaary  aetdement  respecting  the 
future  welfare  of  my  aoul,  which  I  fear  will  shortly  be  ejected 
from  my  body.'*  **  My  lord,"  replied  the  marquia,  '*  I  am  aur- 
priaed  at  the  question ;  aa  chancellor,  your  lordahip  baa  had  the 
dispoaal  of  much  church  preferment,  which,  doubtleas,  you 
always  bestowed  on  pioua  and  deaerving  peraona.    For  instance, 

what  do  you  think  of  Dr. ?*'  **  Oh !  name  him  not,"  loudly 

exclaimed  the  chancellor,  'Hhat  ia  one  of  my  crying  aina.  I 
shaH  certainly  be  d— d  for  making  that  fellow  a  dean!" 


LEGAL  ECCBMTRICITT.  9S 

adding  to  the  gentleman  with  him,  **  The  noise  will 
^ye  all  disagreeable  ideas  out  of  my  head !"  The 
plan  succeeded  very  well,  till  an  old  woman  crossing 
St  Martin's-lane,  caused  the  coachman  to  **  pull  up..'* 
The  lord-keeper  finding  the  coach  stop,  desired  the 
puise-bearer  to  enquire  the  reason  from  the  coachman^ 
who  replied,  "  I  know  my  master  would  not  have 
me  kill  the  poor  old  woman*  She  is  almost  imder  the 
hoEBes'  feet."  The  keeper,  finding  the  woman  was  no 
loDgei  in  danger,  exclaimed,  '^  Suppose  we  had  killed 
her,  her  friends  woidd  have  taken  her  to  the  house 
of  lords,  and  they  would  undo  all  we  have  done/' 

One  dirt^  day,  whilst  walking  along  Parliament- 
street,  very  plainly  dressed,  the  chancellor  picked  up 
a  handsome  ring,  which  was,  according  to  custom,  im- 
mediately claimed  by  one  of  the  fraternity  well  known 
as  ring-droppers.  This  gentleman  feigned  exceeding 
delight  dX  recovering  an  article  of  such  value,  and 
be^ed  the  chancellor,  whose  person  he  evidently  did 
not  recognize,  to  accompany  him  to  a  neighbouring 
coffee-hoiise,  and  partake  of  a  bottle  of  wine.  To 
this  Lord  Northington,  who  was  fond  of  a  joke,  readily 
assented,  and  they  adjourned  to  a  tavern  in  theneigh« 
bourhoody  where  they  discussed  the  news  of  the  day 
over  a  bottle.  They  had  not  been  seated  long  before 
other  gentlemen  entered,  all  of  whom,  the  chancellor 
observed,  appeared  acquainted  with  his  friend.  The 
conversation  on  this  became  general,  when  at  last  one 
of  the  company  proposed  a  game  of  hazard,  to  which 
another  objected,  and  observed  in  an  under-tone  of 
voice,  which  however  did  not  escape  his  lordship^ 
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ears ;  "  D —  the  loaded  dice — ^he  is  not  worth  the 
trouble — ^pick  the  old  flat's  pocket  at  once !"  Upon 
this  the  chancellor  discovered  himself,  and  assured 
the  company  if  they  would  confess  why  they  sup- 
posed him  such  an  immense  flat,  he  would  say  nothing 
to  the  police  about  them.  One  of  them  replied,  "  We 
beg  your  lordship's  pardon,  but  whenever  we  see  a 
gentleman  in  white  stockings  on  a  dirty  day,  we  con- 
sider him  a  regular  pigeon,  and  pluck  his  feathers,  as 
we  should  have  plucked  your  lordship's." 

Lord  Thurlow,  by  his  natural  disposition,  was 
utterly  disqualified,  one  would  have  thought,  for 
discharging  the  duties  of  a  judge,  or  performing  the 
part  of  a  courtier.  His  violent  and  often  ungovern- 
able temper — ^which,  in  its  subdued  moods,  deserves 
the  name  of  surliness,  or  bluntness — seemed  to  form 
an  insuperable  impediment  to  success  in  either  of 
these  capacities.  Yet  despite  it  Lord  Thurlow  was  a 
supple  and  pliant  courtier;  and,  although  his  learning 
has  possibly  been  over-rated,  an  able  and  impartial 
judge.  He  showed  the  natural  fierceness  of  his  dis- 
position when  quite  a  boy.  Dr.  Donne,  one  of  the 
prebendaries  of  Canterbury  cathedral,  held  a  living 
somewhere  in  the  neighbourhood  of  Thurlow's  father, 
with  whom  he  became  intimate.  Having  observed 
that  young  Thurlow  was  rough  and  over-bearing,  he 
obtained  his  father's  permission  to  send  him  to  Canter- 
bury school,  with  the  master  of  which  he  had  had  a 
quarrel,  in  the  hope  that  the  intractable  temper,  and 
fearless  insolence  of  the  future  chancellor,   would 
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render  him  an  constant  source  of  annoyance  to  the 
imfortonate  master.  This  plan,  so  creditable  to  its 
defflgner,  is  said  to  have  succeeded  most  admirably ; 
and  Thurlow  realized  every  expectation  that  the 
reverend  prebendary  had  formed  respecting  his  powers 
of  annoyance. 

At  Cambridge  he  became  notorious  for  the  daring 
he  displayed  in  setting  the  discipline  of  his  college  at 
defiance,  and  in  exhibiting  a  most  supreme  contempt 
for  the  persons  and  character  of  those  by  whom  that 
discipline  was  maintained  and  enforced. 

Upon  one  occasion,  having  been  guilty  of  some  act 
of  insubordination,  he  was  summoned  before  the 
dean,  who,  as  a  punishment  for  his  offence,  desired 
him  to  translate  a  paper  of  the  Spectator  into  Greek, 
and  when  he  had  done  so,  to  bring  the  translation  to 
him*  The  first  part  of  this  order  Thurlow  obeyed: 
the  second  he  disr^arded.  He  easily  performed  the 
task  imposed,  but,  to  annoy  the  dean,  whose  de- 
ficiencies in  classical  learning  were  notorious,  carried 
it  to  one  of  the  tutors.  When  the  dean  heard  of 
this,  he  assembled  all  the  resident  fellows  of  the 
college,  and  sent  for  Thurlow.  Upon  Thurlow's 
entering  the  room,  the  dean  thus  addressed  him: — 
**  How   durst  you,    sir !   carry  your  translation  to 

Mr. 9  when  I  desired  you  to  bring  it  to  me." 

Thurlow  replied,  with  the  greatest  composure,  *^  that 
he  had  done  so  from  no  motive  of  disrespect  to  the 
dean,  but  really  &om  a  compassionate  wish  not  to 
puzzle  him."  The  enraged  dean  immediately  desired 
\k\vn  to  quit  the  room,  and  then  turning  to  the  fellows 
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present,  declared  that  Thtirlow  ought  to  be  either 
eicpelled  or  rusticated.  Some  one,  however,  wisely 
suggested  that  if  publicity  were  given  to  the  transac- 
tion, the  reputation  neither  of  the  dean  nor  of  the 
college  would  be  much  benefited ;  and  that  it  would 
be  far  more  prudent  to  let  the  matter  drop,  than  attract 
further  notice  to  it.     This  advice  was  followed. 

With  this  dean,  Thurlow  appears  to  have  been 
involved  in  constant  warfare.  Upon  another  occa- 
sion, when  summoned  before  him  to  answer  some 
charge  that  had  been  brought  against  him,  Thur- 
low's  demeanour  was  not  quite  so  respectful  as  the 
dean  considered  befitted  their  relative  stations,  and 
rather  sharply  reminded  him  that  he  was  speaking 
to  the  dean  of  his  college.  Thurlow,  in  nowise 
abashed  at  this  reproof,  assumed  a  mock  reverential 
air,  and  in  every  sentence  of  his  vindication,  took 
care  to  insert  "Mr.  Dean,**  imtil,  the  irate  digni- 
tary was  compelled  to  dismiss  both  the  accusation 
and  the  accused.  At  length,  however,  Thurlow  re- 
ceived a  friendly  recommendation  to  withdraw  him- 
self from  the  university,  in  order  to  prevent  the  ne- 
cessity of  a  formal  expulsion.  He  left  Cambridge 
without  a  degree. 

But  Thurlow,  though  a  rough,  harsh,  and  violent, 
was  not  a  bad-hearted  man.  When  he  had  become 
chancellor,  he  sent  one  morning  for  his  old  friend  the 
dean,  who  had  not  forgotten,  it  is  said,  their  ancient 
enmity.  Upon  his  entry,  the  chancellor  accosted 
him — "  How  d'ye  do,  Mr.  Dean !"  "  I  have  quitted 
that  office,  my  lord,"  said  the  reverend  divine,  rather 
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sollenlyy  I  am  Mr,  Dean,  no  longer.'*  "  Well,  then/* 
nid  bis  lordship,  "  it  depends  upon  yourself  whether 
you  be  so  again*  I  have  a  deanery  atmy  disposal,  to 
which  you  are  heartily  welcome.** 

Crabbe,  soon  after  he  came  up  to  London,  a  poor 
penniless  adventurer,  sent  a  copy  of  verses  to  the 
chanoenor,  with  a  letter  imploring  the  honour  of  his 
patrcHiage*  To  tliis  application  Thurlow  made  a  cold 
leply,  regretting  that  his  avocations  did  not  leave  him 
leisure  to  read  verses,  Crabbe,  stung  with  this  re- 
pulse, addressed  to  him  '*  some  strong  but  not  disre- 
spectful lines,  intimating  that  in  former  times  the  encou- 
ragement of  literature  had  been  considered  as  a  duty 
appertaining  to  the  illustrious  station  he  held.*  Of 
dus  efiusion  the  chancellor  took  no  notice  whatever.** 

After  Crabbe  had,  through  the  discriminating  good- 
ness of  Burke,  been  relieved  &om  the  immediate 
pressure  of  distress,  he  received  a  note  from  Thurlow 
inviting  him  to  breakfast  the  next  morning.  He  was 
received  by  the  chancellor  with  more  than  ordinary 
courtesy.  ''  The  first  poem  you  sent  me,  sir,"  said 
Thurlow,  '*  I  ought  to  have  noticed,  and  I  heartily 

*  Hie  days  when  it  was  held  thedutyofministeTB  to  encourage 
fiteratnre,  had  been  long  past  The  story  of  Maorice  an 
William  Pitt  is  well  known.  Maurice  obtained  permisaion  from 
Pitt  to  dedicate  to  him  hia  History  of  Hindoostan.  When  the 
book  was  published,  the  historian  called  in  Downing-street  to 
Uvnk  his  patron  for  the  honour  he  had  done  him.  After  ez- 
preasing,  perchance  in  style  somewhat  oriental,  his  gratitude  for 
the  fiivour  confSerred,  he  was  rather  mortified  at  the  minister 
disDHssing  him  with  a  distant  bow,  and  the  cold  oompliment  of 
—''the  fxvvpos  was  to  me,  sir/' 

VOL.  !•  F 
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his  speech)  Thurlow  rose  from  the  woolsack^  and  ad* 
Yanced  slowly  to  the  place  from  whence  the  chancellor 
generally  addresses  the  house ;  then  fixing  upon  the 
duke  the  look  of  Jove  when  he  grasps  the  thunder— 
''  I  am  amazed/'  he  said,  in  a  level  tone  of  voice^  "  at 
the  attack  which  the  nohle  lord  has  made  upon  me. 
Yes^  my  lords/'  considerably  raising  his  voice^  "  I  am 
amazed  at  his  grace's  speech.  The  noble  duke  cannot 
look  before  him,  behind  him,  or  on  either  side  of  him^ 
without  seeing  some  noble  peer,  who  owes  his  seat  in 
this  house  to  his  successful  exertions  in  the  profession 
to  which  I  belong*  Does  he  not  feel  that  it  is  as 
honourable  to  owe  it  to  these,  as  to  being  the  accident 
of  an  accident  ?  To  all  these  noble  lords,  the  language 
of  the  noble  duke  is  as  applicable  and  as  insulting  as 
it  is  to  mjrself.  But  I  do  not  fear  to  meet  it  single 
and  alone.  No  one  venerates  the  peerage  more  than 
I  do ;  but,  my  lords,  I  must  say  the  peerage  solicited 
me,  not  I  the  peerage.  Nay  more,  I  can  say,  and 
will  say,  that  as  a  peer  of  parliament,  as  q>eaker  of 
this  right  honourable  house,  as  keeper  of  the  great 
seal,  as  guardian  of  his  Majesty's  conscience,  as  lord 
high  chancellor  of  England,  nay,  even  in  that  character 
alone  in  which  the  duke  would  think  it  an  a£Bront  to  be 
considered,  but  which  none  can  deny  me — ^as  a  MAN, 
I  am  at  this  moment  as  respectable — ^I  beg  leave  to  add, 
I  am  at  this  moment  as  much  respected — as  the  proud* 
est  peer  I  now  look  down  upon,"  '^  The  effect  of  this 
speech,"  says  Mr.  Butler,  '*  both  within  the  walls  of 
parliament,  and  out  of  them,  was  prodigious.  It  gave 
Lord  Thurlow  an  ascendancy  in  the  Wiise.  which  no 
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cliancellor  had  ever  poBseaaed;  it  invested  him,  in  pub- 
Ik  opinion,  with  a  character  of  independence  and 
honour;  and  this,  although  he  was  erer  on  the  im- 
popular  side  of  politics,  made  him  always  popular 
with  the  people,** 

There  is  one  anecdote  recorded  of  Lord  Thurlow, 
which  reflects  the  highest  credit  upon  him.  In  1782, 
when  Lord  Nordi  resigned>  the  king  detennined  to 
withhold  from  him  the  pension  usually  granted  to  a 
retiring  prime  minister.  Thurlow,  then  chancellor, 
represented  to  his  Majesty,  that  Lord  North  was  not 
opulent,  that  his  father  was  still  living,  and  that  his 
sons  had  spent  a  great  deal  of  money.  The  king 
answered, ''  Lord  North  is  no  fidend  of  mine.'*  "  That 
may  be.  Sir,**  replied  Thurlow,  '*  but  the  world  thinks 
otherwise ;  and  your  Majesty's  character  requires  that 
Lord  North  should  have  the  usual  pension."  The 
king,  convinced  that  his  chancellor  was  in  the  right, 
at  last  gave  way.  This  conduct  was  not  forgotten  by 
Lord  North.  When  the  coalition  ministry  came  into 
power  in  1783,  Lord  North  became  secretary  of 
state  for  the  home  department.  Fox  having  resolved 
to  get  rid  of  Thurlow,  North  received  the  king's 
commands  to  write  to  the  chancellor,  desiring  him  to 
surrender  the  great  seal.  North,  positively  refused 
to  comply  with  this  order,  saying,  "  when  I  retired 
last  year.  Lord  Thurlow  was  the  man  who  prevented 
my  retreat  from  being  inconvenient  to  me ;  shall  the 
first  act  of  my  return  to  office  be  to  give  Lord 
Thurlow  pain?  I  will  not  do  it!'*  The  king  was 
amused  at  Lord  North*s  pertinacity,  and  observed. 
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that  "while  he  kept  secretariea,  he  certainly  was  not 
bound  to  write  his  own  letters.**  Lord  North  per- 
sistingj  Mr.  Fox  was  at  last  obliged  to  undertake  the 
matter  himself,  although  it  did  not  come  within  his 
department.  Fox  discharged  this  duty,  it  is  said,  in 
a  very  harsh  manner ;  which  is  strange,  for  harness 
was  foreign  to  Fox's  character,  and  Thurlow  it  ia 
known  entertained  by  no  means  an  unfriendly  opi- 
nion of  him. 

During  Lord  North's  administration  in  1781,  Fox 
always  expressed  himself  in  the  house  of  commons 
in  terms  of  the  highest  esteem  for  Lord  Thurlow* 
Whilst  he  was  launching  his  invectives  against  the 
ministry,  he  spoke  of  the  chancellor  in  very  different 
terms.    Of  him,  he  said,  "  he  is  able — ^he  ia  honest — 
he  possesses  a  noble  and  independent  mind — ^he  stands 
alone  as  part  of  such  an  administration."    "  His  col- 
leagues,**  he  said  upon  another  occasion,  "detest  him 
for  his  virtues.     *     *     They  seize  every  occasion 
to  render  his  position  uneasy."     Only  a  few  days 
before  the  resignation   of  the  North  administration 
in  1782,  Fox  said  that  "  Lord  Thurlow  showed  to 
the  world  that  he  had   no   share  in    the  measures 
of  the  ministry."      It  has  been  said  that  Thurlow 
was    unconsciously    the    means  of   furnishing  Fox 
with  much  valuable   information   respecting  minis- 
terial tactics.     For,  sullen  and  morose  as  he  was,  the 
chancellor  was   much    addicted   to  convivial  enjoy- 
ments; and  when  participating  in  pleasures  of  this 
description,  was  far  from  preservi  ng  a  very  strict  con- 
t^roul  over  his  tongue.    In  fact,  when  carousing  with 
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the  choice  wits  that  used  to  aafiemble  at  the  table  of 
Rigby,  then  army  pay-master,  Thurlow  used  to  ex* 
press  his  opinions  on  mea  and  measures,  with  unre* 
serv^ed  freedom:  some  of  these  opinions  no  doubt 
leached  Fox*s  ears ;  who,  when  he  found  that  the 
chancellor  had  formed  the  chief  impedunent  to  the 
formation  of  the  coalition  ministry,  made  no  scruple 
in  compelling  him  to  give  up  the  great  seal. 

Thurlow's  convivial  habits  on  one  occasion  exposed 
him  to  some  peril.  He  had  dined  with  Mr.  Jenldn- 
son,  at  his  seat  near  Croydon,  together  with  Dundas 
and  Pitt  (then  chancellor  of  the  exchequer,)  and  re-* 
turned  home  with  them  in  the  evening  on  horseback. 
When  the  party,  who  were  all  tolerably  merry, 
reached  the  turnpike  gate,  between  Tooting  and 
Streatham,  they  found  it  open.  Having  no  servant 
with  them,  they  determined  to  pass  through  without 
paying  the  toll.  The  keeper,  awaked  by  their  horse- 
hoofs  as  they  galloped  through,  spruAg  up,  and  ran 
into  the  road,  and  finding  they  did  not  stop  when 
he  hallooed,  discharged  his  blunderbuss  after  them, 
fortunately  without  effect.  He  took  them  it  seems, 
for  a  gang  of  highwaymen,  that  had  been  committing 
dq>redations  in  the  neighbourhood.  The  story  after- 
wards got  about,  and  excited  much  amusement.* 

*  Hie  author  of  the  RoUiad  has  thus  celabrated  this  ludicrous 
adTentore :  allttding  to  Pitt,  he  says, 

**  How,  as  he  wandered  darkling  o'er  the  plain, 
"  His  reason  drownM  in  Jenkinaon'i  champagne, 
''A  rustic's  hand,  but  righteouB  fate  withstood, 
^  Had  shed  a  premier's  for  a  robber's  blood." 
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For  some  time  before  Lord  Thurlow  was  a  second  time 
deprived  of  the  great  seali  he  lived  on  unfriendly  terms 
with  Mr.  Pitt.*  Mr.  Nicholls  who  was  intimate 
with  him,  never  could  discover  the  cause  of  this. 
He  mentions,  that  in  conversation  with  him  Lord 
Thurlow  observed,  ''when  Mr.  Pitt  first  became 
prime  minister  it  was  a  very  unpleasant  thing  to  do 
business  with  him ;  but  it  afterwards  became  as  plea^- 
sant  to  do  business  vnth  him  as  with  Lord  North.*' 
It  is  not  difficult  to  account  for  Pitt's  conduct.  In 
the  first  place,  it  has  been  pretty  well  established^ 
that  during  the  king's  illness  in  1788,  Thurlow  en- 
tered into  negotiations  with  the  prince's  partjr,  in 
order  that  the  change  of  men  and  measures,  then  an- 
ticipated, might  not  affect  his  retention  of  the  great 
seal.  His  visits  to  the  king  afforded  him  great  facili- 
ties for  communicating  with  the  heir  apparent  and  his 
friends,  without  exciting  the  suspicions  of  his  col- 
leagues. But  his  own  inadvertence  betrayed  to  them  a 
secret  they  coidd  hardly  otherwise  have  learnt.  He 
made  his  appearance  one  day  in  the  apartment  of  the 
palace  where  the  coimcil  was  sitting  without  his  hat ; 
and  when  some  one  remarked  on  it,  he  incautiously 

*  Thurlow  did  not  altof^ether  like  the  tone  of  conscious  supe- 
riority which  the  youthful  prime  minister  assumed  towards 
him.  Once,  at  tahle,  Pitt  was  expatiating  on  the  superiority 
of  the  Latin  over  the  English  language ;  and  cited,  as  an  in« 
stance,  the  fact  that  two  negatives  made  a  thing  more  positive 
than  one  affirmative  could  do.  "  Then  your  father  and  mother/' 
exclaimed  Thurlow  in  his  gruff*  style,  "  must  have  been  two 
negatives,  to  have  made  such  a  positive  fellow  as  you  are." 
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said  that  he  supposed  lie  must  have  left  it  in  the 
other  room.*  The  looks  of  those  present  immediately 
made  him  aware  of  his  false  step,  but  it  was  too 
late  to  retrace  it.f 

In  the  second  place  it  is  to  be  remembered,  that 
Ziord  Thurlow  always  claimed  for  himself  the  distinc« 
live  epithet  of  "  The  king's  friend,"  believing  that  he 
held  his  office  rather  in  virtue  of  the  king's  personal 
regard,  than  of  the  recommendation,  or  by  the  wish 
of  the  prime  minister.  A  pretension  of  this  kind 
could  never  be  endured  by  a  statesman  like  Pitt, 

*  Lord  Thurlow  advised  the  Prince  of  Wales  not  to  show  any 
impatience  to  assume  the  powers  of  royalty,  because  if  the  king's 
illness  were  of  any  duration,  the  regency  would  necessarOy  de- 
voire  njKm  him.  He  told  Mr.  Nicholls,  however,  that  if  the 
drcumstances  had  required  Pitt's  Regency  Bill  to  have  been 
passed,  he  should  have  given  his  support  to  it  rehtetantfy. 

t  The  cabinet  squabbles  between  Thurlow  and  Pitt  soon 
became  known.  ''The  account  1  gave  of  them,"  says  Mr. 
Bentham,  "was  expressed  by  three  words,  'Le  chancellier 
efaancele ;'  and  the  truth  of  the  intelligence  was  not  long  after 
demonstrated  by  the  result." 

Bishop  Watson  complains  of  Thurlow's  unfairness  in  a  debate 
respecting  the  regency: — '*  The  reverend  lord,  in  support  of  the 
prince's  rights,  quoted  a  passage  from  Grotius.  The  chancellor, 
in  his  reply,  boldly  asserted  that  he  perfectly  well  remembered 
the  passage  I  had  quoted  from  Grotius,  and  that  it  solely  re- 
spected natural,  but  was  inapplicable  to  civil,  rights.  Lord 
Loughborough,  the  first  time  I  saw  him  after  the  debate,  assured 
me  diat  before  he  went  to  sleep  that  night  he  had  looked  into 
Grotius,  and  was  astonished  to  find  the  chancellor  had,  in  con- 
tra^cting  me,  presumed  on  the  ignorance  of  the  house,  and  that 
my  quotation  was  perfectly  correct." 

F  3 
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although  he  might  know  it  was  a  mere  pretenaon* 
And  sOy  indeed,  did  all  who  knew  any  thing  of  the 
kingi  whether  of  his  personal  diq)08itiony  or  his  no* 
tions  of  public  duty.  Lord  North  said  to  Mr* 
NichoUs,  '*  Your  firiend.  Lord  Thurlow,  thinks  that 
his  personal  influence  with  the  king  authcnizes  him  to 
treat  Mr.  Pitt  with  hutneur.  Take  my  word  for  it, 
wheneyer  Mn  Pitt  says  to  the  king, '  Sir,  the  great 
seal  must  be  in  other  hands,*  the  king  will  take  the 
great  seal  from  Lord  Thurlow,  and  think  no  more 
about  him."  Thurlow  had  calculated  difEerently  his 
majesty's  feeling  towards  him.  Speaking  of  him  in 
the  house  of  lords,  at  the  time  of  his  first  illness,  he 
said  with  tears  in  his  eyes.  "My  debt  of  gratitade  to 
lus  majesty  is  ample  for  the  many  favours  which  he 
has  confened  upon  me^  and  when  I  foiget  it,  may  God 
forget  me  !"•     When  Wilkes  heard  of  this  speech, 

he  exclaimed, "  God  forget  you !  he'll  see  you  d d 

first !"  Lord  North's  prediction  was  speedily  verified, 
and  by  the  advice  of  Mr.  Pitt,  Lord  Thurlow  was 
deprived  of  the  chancellorship. 

Thurlow  was  severely  mortified  at  his  dismissal. 
*'  No  man,"  said  he,  **  has  a  right  to  treat  another 
in  the  way  the  king  has  treated  me.  We  caimot 
meet  again  in  the  same  room."  The  following  ac- 
count is  given,  by  Sir  John  Sinclair,  of  the  mann^  in 
which  Lord  Thurlow  was  dismissed  : — "  None  of  the 
ministers  seemed  willing  to  be  the  person  to  demand 

*  Burke  said  that  the  tears  Thurlow  shed  upon  this  occasion, 
were  "more  like  the  dismal  bubbling  of  Jhe  Styx,  than  the 
gentle  murmuring  streams  of  Agannipe." 
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the  seals  (which  it  was  desirable  should  be  done  per* 
saDally)^  from  the  ungracious  xecepticm,  which  it  was 
supposed  he  would  meet  with.  At  last,  Lord  Melville 
was  prevailed  upon  to  undertake  the  task.  He 
adopted  the  following  plan  for  that  purpose.  The 
evening  before,  he  sent  a  note  to  the  chancellor,  in* 
forming  him  that  he  proposed  having  the  honour  of 
breakfasting  with  him  next  day,  and  that  he  had  tome 
very  particular  business  to  settle  with  him^  On  his 
coining  next  morning.  Lord  Thurlow  said  to  him, 
'  I  know  the  business  on  which  you  have  come.  You 
diall  have  the  bag  (purse)  and  seals.  There  they  are,' 
pointing  to  a  table  on  which  he  had  placed  them, 
^and  there  is  your  breakfast,'  of  which  they  partook 
very  sociably  together.  Lord  Melville  said  that  he 
never  saw  Lord  Thurlow  in  better  humour,  and  they 
parted,  apparently,  very  good  Mends/' 

As  a  judge,  he  has  usually  been  rated  very  highly, 
but  the  tendency  of  modem  opinion  has  been  to 
estimate  him  somewhat  lower.  Mr.  Butler  has  de« 
scnbed  his  decrees  as  ^*  strongly  marked  by  depth  of 
legal  knowledge,  and  force  of  expression,  and  by  the 
overwhelming  power  with  which  he  propounded  the 
result;  but  they  were,**  he  adds,  "too  often  involved 
in  obscurity,  and  sometimes  reason  was  rather  silenced 
than  convinced."  This  method,  as  it  has  been  re- 
marked, is  precisely  that  which  we  might  expect  in 
a  judge  who  is  indebted  to  the  learning  of  others 
for  the  judgments  which  he  delivers,  and  who  is  not 
himself  familiar  with  the  chain  of  reasoning,  the 
conclusion  of  which  constitutes  his  decree.     It  is  well 
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known,  that  most  of  his  judgments  were  framed  bjr 
Mr.  Hargrave.*  Thurlow  has  been  charged  with 
having  allowed  the  causes  in  his  court  to  accumi|late ; 
but  we  doubt  if  this  accumulation  be  not  rather  due 
to  the  imperfect  constitution  of  the  court,  than  im- 
putable to  the  chancellor  himself.  When  on  the 
bench,  he  is  said  to  have  restrained  with  difficulty 
those  forms  of  expression,  which,  though  habitual 
to  him,  would  hardly  have  suited  the  dignity  of  his 
office. 

He  disliked,  and  always  checked  in  his  court,  any 
tendency  to  what  is  sometimes  called  eloquence.  He 
once  cut  short  a  flowery  advocate  in  the  middle  of  a 
metaphor,  and  bid  him  read  his  brief.  His  behaviour 
towards  the  bar  was  rough  and  uncouth;  but  not 
overbearing.  He  was  probably  too  conscious  of  his  de- 
ficiencies in  knowledge  of  law  to  have  attempted  such 
conduct.  On  the  day  before  the  court  rose  for  a  long 
vacation,  the  chancellor  was  leaving  without  making 
the  then  customary  valedictory  address  to  the  bar ;  he 
had  nearly  reached  the  door  of  his  room  when  a  young 
barrister  said  to  a  friend,  in  a  loud  whisper,  '*  He 
might,  at  least,  have  said  *  d — ^n   you ! ' "    Whether 

*  Hargrave  acquired  the  name  of  **  Thurlow's  Provider." 
Mr.  Cradock  mentions  a  mutual  friend  saying  to  him  of  the 
chancellor^  "  I  met  the  great  law^Uon,  thia  mornings  going  to 
Westminster  and  bowed  to  him ;  but  he  was  so  busily  reading 
in  his  coach  what  his  provider  had  supplied  him  with,  that  he 
did  not  see  me."  Mr.  Hargrave  is  understood  to  have  received 
a  very  Uberal  recompence  for  the  services  which  he  rendered  to 
Thurlow  in  this  way. 
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Thurlow  overheard  this  remark,  or  whether,  until 
that  moment,  the  matter  had  escaped  him,  we  cannot 
tell;  but  he  returned  to  his  chair,  and  made  the  usual 
complimentary  speech. 

At  the  council-board,  Thurlow  was  both  wayward 
and  timid*  Pitt  used  to  declare,  that  *'he  proposed 
nothing,  opposed  every  thing,  and  agreed  in  nothing" 
— a  character  like  that  which  a  Spanish  historian  gave 
of  the  unfortimate  prince  Don  Carlos.  **  He  was,"  he 
said,  ^*  Non  homo  sed  dUcordia,**  not  a  man,  but  the 
spirit  of  discord  personified.  Very  often  matters 
of  state  were  discussed  at  the  cabinet  dinners,  and 
Thurlow,  when  the  cloth  was  cleared,  refusing  to  join 
his  colleagues  in  their  deliberations,  would  get  up,  quit 
the  table,  and  stretching  himself  at  full  length  on 
three  chairs,  would  go  to  sleep,  or  at  least  affect  to 
do  so.  With  such  a  colleague  as  this,  Pitt,  it  cannot 
be  supposed,  could  have  much  community  of  feeling. 
The  dislike,  however,  seemed  to  have  been  mutuaL 
Thurlow  very  freely  expressed  his  opinion  on  Pitt's 
conduct,  in  supporting  the  opposition  in  the  impeach- 
ment of  Warren  Hastings.  The  grounds  on  which 
Mr.  Pitt  supported  the  impeachment  differed  sub- 
stantially firom  those  on  which  the  opposition  pro- 
ceeded* Pitt  grounded  his  support  on  the  fact,  that 
the  conduct  which  Hastings  pursued  towards  Chey t- 
Sing(whom  he  considered  as  a  criminal,  but  .whom 
the  Whigs  regarded  as  an  oppressed  prince)  showed  an 
intention  of  punishing  him  too  severely.  "  This  tn- 
tentiany*^  Pitt  contended,  '*  was  criminal ;  and  for  this 
intention  he  should  vote  for  the  impeachment.*'  When 
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Lord  Thurlow  heard  of  Pitt's  reoMon  for  supporting 
Mr.  Burke's  motion,  he  reprobated  ¥dth  vehemence 
the  injustice  of  grounding  an  impeachment  on  a  mere 
intention.  ^'  K  a  girl^^  he  said,  in  his  growling  style, 
'^  had  talked  law  in  these  terms,  it  might  have  been 
excusable." 

Of  Lord  Thurlow's  private  character,  little  can  be 
said  towards  his  credit*  When  young,  he  was  gtdlty 
of  the  wildest  excesses*  Even  as  a  schoolboy,  he 
indulged  in  the  greatest  license.  It  was  to  this  fact 
that  the  duchess  of  Kingston  alluded,  when  on  her 
trial  in  the  house  of  lords*  Looking  the  attorney* 
general  (Thurlow)  fiill  in  the  face,  she  said,  "  That 
the  learned  gentleman  had  dwelt  much  on  her  faults, 
but  she  could  assure  him  that  she,  if  she  chose,  could 
also  tell  a  Canterbury  tale"*  By  Mrs.  Harvey,  who 
lived  with  him,  he  had  three  daughters*  His  mistress, 
however,  never  obtained  any  improper  influence  with 
him  in  the  disposition  of  patronage*  Shortly  after 
his  accession  to  office,  one  of  the  commissioners  of 
bankrupts  ^having  made  application  to  her  to  secure 
the  chancellor's  assent  to  his  insertion  in  the  new 
commission,  then  made  out,  it  came  to  Thurlow's 
ears,  and  the  applicant  was  the  only  individual  who 
was  omitted  in  the  new  commission.  Thurlow  has 
been  suspected  of  having  not 


"  recciv'd 

For  gospel  all  the  church  belieVd." 

•  Thurlow  had  a  son  by  a  daughter  of  a  Dean  of  Canterburj, 
to  whom  he  was  said  to  have  been  married. 
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This  cluurge  his  brother^  the  Bishop  of  Durham^  iised 
to  declare  to  be  a  foul  calumny.  To  some  one  who 
repeated  it  to  him,  the  right  reverend  prelate  ob- 
served, "Ah!  my  dear  sir,  I  see  you  participate  io. 
the  general  error — oh,  yes !  I  assure  you  it  is  an 
error — a  very  lamentable  error ;  for  I  can  declare  to 
you,  on  my  own  personal  knowledge,  no  one  places 
greater  confidence  in  the  truths  of  religion  than  my 
brother.  Often,  sir — ^very  often  indeed — ^have  I  been 
sitting  beside  him,  when  he  has  been  suffering  from 
severe  twinges  of  the  gout,  and  I  can  assure  you, 
with  every  twinge  he  exclaimed,  "  Oh,  God !  good 
Godr 

To  Lord  Alvanley,  who  was  appointed  Master  of 
the  RoUs,  Thurlow  bore  a  strong  dislike,  and  he 
otEsred  every  obstacle  to  his  appointment.  Indeed  he 
would  not  consent  to  it  imtil  a  warrant  was  actually 
in  preparation  for  putting  the  great  seal  into  commis* 
aion«  To  show  his  dislike  to  the  new  master,  after 
he  was  seated,  Thurlow  would  often  absent  himself 
&om  the  court  of  chancery,  naming  Mr.  Justice 
Buller  as  his  substitute.  One  day  Lord  Alvanley 
finding  himself  seriously  unwell,  sent  his  respects 
to  the  chancellor  with  an  expression  of  regret,  that 
extreme  indisposition  would  prevent  his  sitting  that 
day  at  the  Rolls.  "  What  ails  him,"  asked  Thurlow, 
in  a  voice  of  thunder,  of  the  bearer  of  the  message. 
"If  you  please,  my  lord,  he  is  laid  up  with  dysen- 
tery."  "  D my !"  exclaimed  Thurlow,  "  let 

him  take  an  act  of  parliament  and  swallow  that — he'll 
find  nothing  so  binding !" 
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Soon  after  he  was  made  lord  chancellor^  Thurlow 
said  to  his  brother,  **  Tom,  there  is  to  be  a  drawing 
room  on  Thursday,  where  I  am  obliged  to  attend,  and 
I  have  purchased  Lord  Bathurst's  coach,  but  have  no 
leisure  to  give  orders  about  the  necessary  alterations; 
do  you  see  and  get  all  ready  for  me.'*  ''  Tom"  com- 
plied; but  when  the  carriage  came  to  the  door, 
remembered  that  the  armorial  bearings  on  the  panels 
had  not  been  altered.  ICnowing  his  brother's  hasty 
temper,  he  immediately  devised  an  expedient  for 
preventing  the  discovery  of  his  omission :  he  directed 
the  door  to  be  held  open  until  the  chancellor  arrived 
and  had  taken  his  seat.  When  Thurlow  had  done  so, 
he  examined  the  interior  of  the  coach,  and  fully 
satisiied  with  his  survey,  held  out  his  hand  to  his 
brother  and  exclaimed,  **  Brother,  the  whole  is  finished 
to  my  satisfaction,  and  I  thank  you."  The  same  expe- 
dient, as  to  the  door,  was  resorted  to  on  his  return, 
and  with  the  same  success. 

Lord  Thurlow  was  nick-named  the  "  Tiger  " — the 
*'  Bear  "  would  have  been  a  more  appropriate  desig- 
nation. Of  his  gruff  and  surly  behaviour,  the  fol- 
lowing anecdotes  have  been  related.  He  was 
.  stopping  at  the  house  of  a  nobleman  in  the  country 
who  was  famous  for  his  conservatory.  Thurlow  com- 
plained that  he  felt  unwell.  A  walk  through  the 
gardens  was  proposed.  During  the  walk,  the  party 
entered  one  of  the  hot-houses,  and  some  one  asked 
Thurlow  if  he  would  take  some  grapes.  *^  Grapes, 
grapes,"  growled  the  chancellor,  "  why,  didn't  I  tell 
you  I'd  got  the  gripes."     When  the  chief  justiceship 
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of  Chester  was  yacant,  Mr.  Davenport,  who  was  in- 
timate  with  the  chancellor,  wrote  him  this  brief 
epistle,  "  The  chief  justiceship  of  Chester  is  vacant. 
Am  I  to  have  it?'*  The  answer  of  Thurlow  was 
equally  concise :  ^'  No;  by  G — !  Kenyn  shall  have 
it."  He  was  consulted  by  Pitt  as  to  the  fittest  per- 
son to  be  appointed  to  succeed  Lord  Kenyon  at 
the  RoUs^  on  a  vacancy.  ^'I  don't  care  the  devil 
whom  you  appoint,"  said  he,  **  so  that  you  dixi't  ap- 
point some  one  who,  instead  of  lightening  my  load, 

should  heave  his  d d  wallet  on  my  back."    In 

iUustrating  Thurlow's  affection  for  the  church,  the 
following  anecdote  must  not  be  overlooked.    He  was 
once  waited  on  by  a  deputation  of  dissenters,  to  re- 
quest him  to  vote  for  the  repeal  of  the  Test  Act. 
When  the  deputation  (who  came  by  appointment) 
arrived,  they  were  asked  into  the  chancellor's  library, 
where  a  plentiful  collation  awaited  their  disctuHon. 
At  length  Thurlow  appeared,  when  gratified  by  their 
reception,  they  made  a  long  harangue,  to  which  he 
made  a  short  reply  in  these  words :  **  Gentlemen,  you 
have  called  on  me  to  request  my  vote  for  the  repeal  of 
the  Test  Act.    Gentiemen,  I  shall  not  vote  for  the  re- 
peal of  the  Test  Act.  I  care  not  whether  your  religion 
has  the  ascendancy  or  mine,  or  any,  or  none ;  but 
tiik  I  know,  that  when  you  are  uppermost,  you  will 
Veep  us  down,  and  now  we  are  uppermost  we  will 
keep  you  down !"    It  is  pleasant  to  be  able  to  record 
an  anecdote  of  a  somewhat  different  character.    Once 
at  Bath,  he  entered  the  rooms  booted  and  spurred. 
The  master  of  the  ceremonies  approached  him  with 
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some  awe,  and  delicately  insinuated  thai  such  a  cos- 
tume was  a  violatum  of  the  regulations  of  the  rooms* 
Thurlow  took  the  reproof  in  exceeding  good  part, 
and  desiring  the  potentate  of  fashion  to  apologize  in 
his  name  to  the  company  assembled,  immediately 
withdrew.  Lord  Thurlow  had  at  least  this  merit,  that 
if  he  was  overbearing  to  his  equals,  and  proud  to  his 
superiors,  he  never  insulted  his  inferiors,*  nor  treated 
them  otherwise  than  with  a  good  breeding,  which# 
however  commendable,  was  hardly  consistent  with 
his  usual  conduct.  Although  raised  to  the  wool- 
sadE  from  political  considerations,  Thurlow  was  ex- 
tremely attached  to  the  study  of  the  law,  and  is  said 
to  have  sought  legal  occupation  long  after  he  had 
left  office. 

*  We  do  not  know  whether  the  following  anecdote  does  not 
in  some  way  famish  a  contradiction  to  this  remark.  One  day, 
in  crossing  the  foundling  fields.  Lord  Thurlow  was  overtaken  by 
a  little  sweep,  as  sooty  as  little  sweeps  usually  are.  The  urchin 
in  passing  his  lordship  touched  his  ruffle,  which  consequently 
assumed  a  hue  as  dark  as  the  boy's  own  visage.  "  D — ^n  your 
black  hce  I"  exclaimed  the  ez-chancellor,  angrily.  The  boy 
looked  up  at  Thurlow's  dark  countenance — "  D — n  your  black 
lace,  too,"  he  shouted,  and  bounded  off.  His  appearance  was 
indeed  in  no  way  prepossessing.  When  a  portrait  of  him  was 
shown  to  LAvater,  the  physiognomist  having  examined  it  for  a 
moment,  said,  ''Whether  this  man  be  on  earth  or  in  hell,  I  know 
not;  but  wherever  he  is,  he  is  a  tyrant,  and  will  rule  if  he  can.*' 
The  Duke  of  Norfolk  had  a  fency  for  owls,  of  which  he  kept 
several.  He  called  one,  from  its  resemblance  to  the  chancellor. 
Lord  Thurlow.  The  duke's  solicitor  was  once  in  conversation 
with  his  grace,  when,  to  his  surprise,  the  owl-keeper  came  up 
and  said,  '*  Please  you,  my  lord.  Lord  Thurlow's  laid  an  egg." 
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Lord  Thurlow  was  a  good  scholar,  and  patronised 
literary  men.  Potter,  the  translator  of  ^schylus,  and 
fiishop  floraley,  experienced  the  benefits  of  his  patro- 
ns* With  Hayley  he  became  acquainted.  In  the 
fot  instance  Hayley  sent  him  a  poem  which  he  had 
published  on  the  revolution  of  1668»  but  which  fell 
sdU-bom  from  the  press.  In  acknowledgment,  he  re- 
ceived the  following  characteristic  note  from  Thurlow : 

**  The  Chancellor  presents  his  best  respects  to  Mr. 
Hayley,  and  returns  him  many  thanks  for  his  poems. 
They  give  a  bright  relief  ix^  the  subject.  William  is 
much  obliged  to  him  and  Mazy  more ;  and  if  it  may 
be  said  without  offence.  Liberty  itself  derives  advan- 
ta^  firom  this  dress.** 

It  would  not  be  difficult  to  multiply  these  examples 
of  eccentricities — enough  however  have  been  exhi- 
bited for  our  purpose.  We  have  confined  ourselves 
to  examples  of  past  times ;  it  would  have  been  easy 
for  us  to  have  selected,  from  our  contemporaries,  in- 
stances of  peculiarities  quite  as  amusing. 

A  learned  conveyancer,  still  living,  although  re- 
tiied  from  practice— <x>nspicuous,  as  well  for  his  pro- 
found learning  and  vast  abilities  as  for  his  personal 
eccentricities— it  might  have  been  expected  would 
have  figured  in  this  part  of  our  work.  Many  conside- 
rations have  disinclined  us  to  this  course,  one  of  which 
18  an  apprehension  of  detaining  the  reader  too  long 
from  other  matter,  we  trust  equally  interesting,  and  we 
believe  more  useful.  With  the  two  following  anec- 
dotes—for the  authenticity  of  one  of  which  we  can 
vouch,  and  we  believe  the  other  to  be  correct — ^both  of 
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which  relate  to  this  learned  gentleman^  we  shall  con- 
clude* 

One  day,  he  was  going  from  the  Temple  into  Bridge 
Street*  When  he  had  got  about  half  way  down  one 
of  the  courts,  through  which  his  road  lay»  he  heard  0 
door  that  he  had  just  passed,  open,  and  a  woman's 
voice  loudly  vociferate — *' Halloo  there!  stop!  Clothes! 
heigh !"  On  looking  round,  he  saw  a  woman  stand- 
ing  at  the  door,  who  beckoned  to  him.  He  turned 
round  indignantly,  and  was  proceeding  on  his  way, 
when  a  man  exclaimed  to  him,  **  Why,  old  Moses, 
are  you  deaf?  don't  you  you  hear  the  woman  calling 
to  you  ?*'  On  another  occasion,  he  was  mistaken  for 
a  character  less  reputable  than  that  of  a  Jewish  dealer, 
in  decayed  apparel.  He  had  been  requested  by  some 
of  his  family,  to  bring  home  with  him  one  evening, 
from  chambers,  a  child's  hat  and  a  pair  of  shoes. 
As  he  was  in  the  habit  of  carrying  home  papers 
every  evening  in  his  bag,  in  this  receptacle  did  he 
place  the  articles  required.  When  he  had  reached 
the  church-yard,  in  Portugal  Street,  he  was  accosted 
by  the  watchman :  '^  I  say,  Mister,  what  ha'  you  got 
in  that  'ere  bag  o'  youm  V  "  Got,  got,"  exclaimed 
the  learned  conveyancer,  '*  why,  I've  got  my  papers 
to  be  sure."  "Ah!  that's  very  true,  I  d'  say," 
replied  the  old  Dogberry.  "  But  come  along  o'  me, 
and  we'll  see  what  your  papers  look  like !"  All  re» 
monstrances  were  useless,  and  Mr.  was  com- 
pelled to  accompany  the  trusty  guardian  of  the  night 
to  the  watchhouse,  which  is  a  few  doors  off.  When 
they  arrived,  the  watchman  took  the  bag— opened  it — 


r' 


LEGAL  ECCENTRICITY.  117 

put  lii8  hand  in,  and  exclaimed  with  a  look  infi- 
nitely knowing y  as  he  drew  forth  the  little  cap,  **  ah, 
nothing  but  papers ;  I  thought  so.**  Down  went  his 
hand  again,  out  came  the  shoes,  ^'ah!  nothing  hut 
papers,  I  wor  mre  o'  that."  He  then  told  the  en- 
raged lawyer,  that  he  must  stop  there  till  he  could 
giTe  a  good  account  of  himself;  but,  at  last,  yield- 
ing to  his  entreaties,  allowed  him  to  send  for  bail. 
He  consequently  sent  to  Lincoln's  Inn,  and  when 
lome  of  his  learned  friends  arrived,  they  found  the 
incarcerated  conveyancer  seated  in  the  chair  of  the 
night  watch,  advising  on  a  ponderous  abstract  which 
was  stretched  on  the  table  before  him ! 


CHAPTER  IV. 


THE    BAR. 


The  Leftnung  of  the  Bar— Legal  Rakes— Inns  of  Court  in  the 
Olden  T^me— Sir  John  Daviea,  Mr.  Justice  Bumety  and  Mr. 
Justice  Shallow — Gray's  Inn  in  the  Nineteenth  Century — 
Avarice  of  Lawyers — ^their  Hostility  to  Innovation— Indepen- 
dence of  the  Bar — ^Importance  of  the  Character  of  the  Bar — 
Foreign  Bar — Professional  Etiquette  and  the  Circuit  Court — 
Social  Intercourse  of  the  Bar— Composition  of  the  Bar— The 
Bar  and  the  Press— Expenses,  Profits,  and  Labours  of  Law* 
yers — Lawyers  in  Society. 

We  do  not  propose,  in  this  place,  attempting  anything 
like  a  complete  essay  on  the  present  condition  of  the 
English  bar.  We  intend  simply  to  consider  some 
jcharges  which  have  been  advanced  against  its  cha- 
racter, and  to  bring  together  such  facta  as  we  consider 
will  best  serve  to  illustrate  its  more  prominent 
features. 
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We  heaT|  in  modem  times,  woeful  complaints  that, 
in  the  amount  of  legal  knowledge,  the  bar  of  the 
present  day  is  greatly  inferior  to  that  of  its  predeces- 
9«.  *'  The  professional  learning  of  the  bar,  as  a  body, 
»  sensibly  inferior  to  that  of  past  times.*'*  "  A  con- 
siderable  portion  of  the  junior  members,"  the  same 
respectable  writer  observes,  ''are,  as  everybody  knovirs, 
political  economists,  editors  of  journals  and  reviews, 
— ^French,  German,  Italian,  Spanish,  Portuguese 
sdiolars — ^theatrical  critics — politicians — hangers  on 
of  the  upper  circles — ^roues — anything,  in  short,  but 
profound,  or  even  well-read,  lawyers."  That  a  man 
should  not  be  a  well-read  lawyer  because  he  edited  a 
review,  &c. — read  Ghoethe  in  Germanf — ^had  formed 
a  judgm^it  on  the  relative  merits  of  Macready  and 
Gharies  Kean — ^was  a  warm  conservative,  or  a  fierce 

radical — talked    nonsense   at  H house — or 

visited  the  dder-ceUars,  and  abstracted  knodcers  from 
Brompton  Square — ^appears  ratiier  a  startling  propo- 
ation.  That  our  old  lav^ers  were  something  besides 
lawyers  we  have  already  shown — ^that  our  modem 
kwyers  are  rakes  and  not  law-read  lawyers  we  utterly 
deny :  causes  to  which  we  have,  in  another  place, 
adverted  have  tended  somewhat  to  affect  the  quality, 
though  by  no  means  to  diminish  the  quantity  of  law 
learning.     The  lawyer  of  the  present  day  is  less- 

*  Park's  Contre-Plrojet  to  the  Humphreysian  Code,  p.  57* 
t  The  advantages  of  a  knowledge  of  Gertnan,  to  a  philoso* 

phieal  lawyer,  is  acknowledged  by  Mr.  Park.      Praf.,  p.  xvi. 

See,  also,  p.  87—174. 
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scientific  than  the  lawjet  of  the  past;  but,  in  the 
amount  of  his  reading,  is  no  way  inferior.  One  of 
the  most  eminent  pleaders  of  our  day  has  declared 
that  students  now  enter  pleaders'  chambers  far  bet- 
ter lawyers  than  they  used  formerly  to  leave  them. 
And  the  reason  is  clear.  Although  the  bulk  and 
uncertainty  of  law  has  increased,  and  is  increasing, 
our  methods  of  acquiring  legal  information  have 
much  improved.  Vast  service  did  Sir  Wm.  Black- 
stone  effect  for  his  profession  by  his  incomparable 
Commentaries — he  has  smoothed  the  path  of  the  legal 
student  to  a  degree  which  we  can  hardly  appreciate, 
to  whom  the  old  way  is  unknown.  We  do  not  refer 
to  the  '*  blue-bottles,**  as  the  lounging  pupils  in  a 
barrister's  chambers  are  elegantly  denominated,  when 
we  declare  that,  in  amount  of  reading,  in  pertinacious 
industry,  the  lawyer  of  our  own  times  is  inferior  in 
nothing  to  his  predecessors. 

As  to  the  charge  of  rakiahness  ignorance  advanced 
against  the  modem  bar,  we  can  only  reply  that,  if 
true,  it  would  prove  no  deterioration.  But  it  is  not 
true.  Read  the  account  which  Fuller  has  given  of 
our  legal  universities  in  former  times.  '*At  the 
Innes  of  Court,*'  says  Fuller  of  the  'Degenerous 
Gentleman,' ''  under  pretence  to  learn  law,  he  leama. 
to  be  lawlesse ;  not  knowing  by  his  study  so  much  as 
what  an  execution  means  till  he  learns  it  by  his  own 
dear  experience.  Here  he  grows  acquainted  with  the 
Roaring  Boyes ;  I  am  afraid  so  called  by  a  fearful 
prolapsio^  here  for  hereafter.  What  formerly  was 
counted  the  chief  credit  of  an  oratouri  these  esteem 


THB    BAIU  ISl 

the  honour  of  a  swearer,  proniutciation,  to  mouth  an 
<Mth  with  a  graceful  grace*  These,  as  David  saith» 
^cloath  themselves  with  curses  as  with  a  garment/  and 
therefore  desire  to  be  in  the  latest  fashion,  both  in 
doathes  and  curses." 

Some  of  our  great  old  lawyers  were  as  great  young 
rakes.    Sir  John  Davies,  attorney-general  in  Ireland 
to  James  !•,  one  of  the  most  eminent  lawyers  of  his 
day,  when  a  student,  "  interrupted  the  quiet  of  the 
town  by  his  misdemeanours,  for  which  he  was  fined, 
and  by  disorders,  for  which  he  was  removed  from 
c<Mnmons/*    Anthony  a  Wood  teDs  us  of  this  same 
young  rake — "  That  he,  being  a  high-spirited  young 
man,  did,  upon  some  little  provocation  or  punctilio,* 
bastinado  Bichard  Martin,  afterwards  recorder  of 
Lcmdon,  in  the  common  hall  of  the  Middle  Temple, 
while  he  was  at  dinner.     For  which  act  being  forth- 
with expelled,  he  retired  for  a  time  in  private,  lived 
in  Oxon  in  the  condition  of  a  sojourner,  and  followed 
his  studies,  though  he  wore  a  cloake."f 

*  Martin,  as  well  as  Davies,  appears  to  have  been  a  poet,  and 
•0  humounms  was  he,  that  he  was  wont  to  keep  the  hall  table 
"in  a  roar."  His  wit,  we  are  told,  delighted  exceedingly  that 
pedantical buffoon  James  I.;  and  it  has  been  suggested  that 
eory  at  his  having  attained  the  royal  fieivour,  was  the  ^*  provoca- 
tion" mentioned  in  the  text. 

t  In  Gray's  Inn  hall,  not  very  long  ago,  a  scene  still  more 

dHgiacefiil  took  place.    Just  before  dinner  began,  one  of  the 

hkh  students  entered  the  hall,  his  eyes  bearing  evidence  to  Uift 

fiwt,  that  he  had  not  long  before  been  worsted  in  a  pugilistic 

enoranter.     He  was  followed  by  his  victorious  antagonist,  a 

VOL.  I-  o 
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Mr.  Justice  Bumet,  a  son  of  the  celebrated  Bishop 
of  Salisbiiry,  was  also  a  dissipated  templari  and  be- 
longed  to  the  well-known  gang  of  the  Mohocksi 
mentioned  in  the  ''Spectator.**  In  eaxlier  times,  too, 
when  Justice  Shallow  ''lay  at  Ghray's  Inn,**  and 
fought "  Sampson  Stodcfish,  a  fruiterer,  behind  Gray*s 
Inn/*  and  "heard  the  chimes  at  midnight,**  the 
"  swash  bucklers  in  the  Four  Inns  of  Court,**  were 
renowned  above  "all  the  cavaleroes  about  London." 
The  strict  league  that  of  did  subsisted  between  the 
Temple  and  Alsatia  wasof  thedateof  Coke  upon  Lit- 
tleton— ^the  era  of  profound  law.  These  facts  are  suf- 
ficient to  show  that  dissipation  does  not  belong  pe* 
culiarly  to  the  modem  race  of  lawyers. 

We  are  far,  however,  from  widiing  that  it  should  be 
thought  we  hold  our  masters  in  kw-leaming  to  de- 
serve  imitation  in  these  their  follies,  or  adduce  custom 
in  justification  of  error.  In  proof  that  our  views 
are  very  different,  we  will,  at  the  risk  of  tediousness, 
insert  the  following  extract  from  Ascham*s  School^ 
master.  "  It  is  a  notable  tale,**  observes  the  old  peda- 
gogue, "that  old  Syr  Roger  Chamloe,  some  time  chief 
justice,  would  tell  of  himselfe.  When  he  was  aun- 
cient  in  an  inn  of  court,  certeine  yong  Jentlemen 
were  brought  before  him  to  be  corrected  for  certeine 
misorders ;  and  one  of  the  lustiest  sayde, '  Sir,  we  be 


bricklayer,  wkh  hb  hod  on  his  shoulder.  Boih  parties  had 
evidently  been  sacrifieing  to  Bacchus;  but,  unfortanateiy»  the 
benchevB  making  no  aDowanoa  for  this  drcuiostanoe,  ordered 
them  into  the  custody  aCthe 
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jong  Jentlemen,  and  wise  men  before  us  have  proved 
of  all  factions ;  and  yet  those  have  done  full  well/ 
This  they  sayde,  hecanse  it  was  well  known  that  Syr 
Roger  had  been  a  good  fellow  in  his  youth.  But  he 
answered  them  very  wiselie.  '  Indeed/  saith  he ;  'in 
jouthe  I  was  as  you  are  now,  and  I  had  twelve  felloes 
Ske  unto  myself ;  but  not  one  of  them  came  to  a  good 
end.  And,  therefore,  foloe  not  my  example  in  youth, 
but  foloe  my  councell  in  age,  if  ever  ye  think  to  come 
to  this  place,  or  to  theis  yeares  that  I  am  come  unto, 
lease  ye  meet  either  with  povertie  or  Tibum  in  the 
way."  "  If  I  had  listened,"  said  Mr.  Justice  Buller, 
to  a  youth  of  sixteen,  "  to  the  advice  of  some  of 
those  who  called  themselves  my  friends,  when  I  was 
young,  instead  of  being  a  judge  of  the  court  of  King's 
Bench,  I  should  have  died,  long  ago,  a  prisoner  i|;i 
ike  King's  Bench.** 

Another  charge  that  it  has  delighted  malice  to  bring 
against  the   bar  is,  avarice — a  spirit  of  cupidity-^ 
a  thiisty  love  of  gain.     How  far  this  charge  can 
be  justified,  may  be  seen  by  comparing  their  con- 
duct and  that  of  the  medical  profession,  in   refe- 
rence to  the  New  Poor  Law.   Although  this  measure 
has  reduced,   to   a  very  considerable  amount,  the 
fees  of  counsel  at  the  sessions  (the  losses  of  some 
of  the  session  leaders  has  been  estimated  at  several 
hundreds  a  year),  yet,  taking  them  as  a  body,  they 
have  supported  it;  whOst  the  apothecaries  and  sur- 
geons,  whose  profits  have  also  been  curtailed,  and  who 
have  no  longer  been  permitted  to  neglect  the  poor  at 
the  rate  of  so  much  a  head,  have  been  busy  and  pro- 
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minent  in  getting  up  petitions— assembling  puUic 
meetings — putting  in  motion  all  the  petty  machinery 
of  agitation  to  firighten  the  legislatureinto  a  repeal 
of  the  obnoxious  act.  Indeed,  the  joke  of  the^ avarice 
and  cupidity  of  the  lawyer  is  now  seldom  heardi  ex- 
cept on  the  stage,  where  every  **  parson**  is  a  fool, 
every  "  mayor*'  a  glutton,  and  every  "  doctor*' a  quack 
and  a  cheat.  Some  of  the  scandal  in  which  our  pro- 
fession has  been  involved,  has  originated  in  the  shabby 
tricks  of  a  few,  and  more  in  the  badinage  of  the  many. 
Serjeant  Davy  was  once  accused  of  having  disgraced 
the  bar  by  taking  iilver  from  a  client.  '^I  took 
silver,"  he  replied,  '* because  I  could  not  get  gold; 
but  I  took  every  farthing  the  fellow  had  in  the  world, 
and  I  hope  you  don*t  call  that  disgracing  the  profes- 
sion.** 

The  bar,  or,  perhaps,  we  should  rather  say,  lawyers 
generally,  have  also  been  accused  of  hostility  to  the 
cause  of  improvement — ^they  have  been  represented 
as  upholding  abuses,  because,  in  the  maintenance  of 
such,  their  interest  consists.  This  charge  is,  in  some 
part,  true;  and,  in  great  part,  false.  That  lawyers 
are,  as  a  body,  imfriendly  to  innovation,  nobody  can 
deny ;  but,  that  they  are  so  firom  notions  of  a  merce- 
nary character,  we  cannot  admit.  Accustomed,  daily 
and  hourly,  to  be  concerned  either  in  the  study  or  the 
administration  of  a  certain  system,  and  finding  that 
system  sometimes,  indeed,  cumbrous,  and  often  ex- 
pensive, still  capable  of  providing  for  every  combina- 
tion of  circumstance,  they  naturally  become  attached 
to  it,  and  indisposed  to  its  alteration  in  any  ymj^ 


THE   BAR.  125 

Again,  knowing  by  experience  (we  appeal  to  every 
practical  lawyer  to  testify  to  this),  that  every  change 
that  has  been  effected  in  this  system,  whether  touch- 
ing its  principles  or  its  details — ^however  beneficial, 
has  been  pnrchased  by  the  sacrifice  of  much  of  the 
tertainty  which  previously  attached  to  its  operation}^— 
they  are  on  these  grounds  also  unwilling  to  assent  even 
to  its  improvement.  There  can  be  no  doubt  that 
lawyers,  especially  of  the  old  school,  were,  and  are,  to 
a  certain  extent,  anxious  to  see  preserved  even  the 
very  forma  and  letter  of  the  law.  This  is,  with  equal 
ease,  to  be  accounted  for.  They  think  that  law 
makers  should  not  lightly  meddle  with  forms— indeed, 
not  meddle  with  them  at  all,  unless  they  were  actually 
an  hindrance  to  substantial  justice*  And  this,  be- 
cause they  knew  that  if  any  forms  were  to  be  con<» 
tinued,  old  forms,  known  and  understood,  are  the  most 
preferable ;  and  if  no  forms  were  to  be  preserved, 
then  all  the  evils  arising  from  discretionary  justice 
would  inmiediately  ensue. 

There  is  no  doubt,  however,  that  this  love  of 
''  what  has  been'*  has  in  some  cases  been  rather  ludi- 
crously manifested.  A  clerk  in  chancery,  of  the  days 
<yf  Chromwell,  who  had  seen  with  tlie  utmost  indiflfer- 
enceall  the  changes  in  church  and  state  which  had  oc- 
curred in  his  times,  when  he  was  told  that  some  new 
regulations  were  to  be  introduced  into  the  Six  Clerks* 
Office,  exclaimed, ''  Ah !  if  they  come  to  strike  aijun* 
damentali,  where  will  they  stopT'  The  great  Lord 
Clarendon,  in  his  Autobiography,  mentions  a  drcum- 
ttaaee  whidi  illustrates  this  point  in  the  legal  charac* 
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ter.  The  great  fire  of  London  happened  at  a  time  of 
year  when  most  of  the  lawyers  were  out  of  town. 
When  the  conflagration  reached  Serjeant's  Inn  (Fleet 
Street)  and  the  Temple,  much  property  was  destroyed 
because  the  owners  were  absent,  and  their  chambers 
were  locked.  **  Many  gentlemen  of  the  Inner  Tern* 
pie/*  says  Clarendon,  "  would  not  endeavour  to  pre- 
serye  the  goods  that  were  in  the  lodgings  of  absent 
persons,  because  they  said  U  was  against  the  law  to 
break  ifUo  any  man*e  chamberJ*  This  is  more  absurd 
than  the  old  story  of  an  Oxford  man  saving,  at  the  risk 
of  his  life,  a  fellow  collegian  from  drowning,  and  then 
apologising  for  the  liberty  he  had  taken,  as  he  had  not 
had  the  pleasure  of  having  been  introduced  to  him  I 
jEloger  North  gives  also  an  absurd  instance  of  thelaw^ 
yecs'  attachment  to  mere  form.  In  his  days  the  court  of 
Common  Pleas  used  to  ait  in  Westminster  Hall,  do^^ 
to  the  great  door,  in  order  that  suitors  and  their  train 
might  readily  pass  in  and  out.  When  the  wind  was 
in  the  north,  this  situation,  was  found  very  cold,  and 
it  was  proposed  to  move  the  court  further  back,  to  a 
warmer  place.  **  But  the  Lord  Chief  Justice  Bridg-^ 
man,"  says  North,  **  would  not  agree  to  it,  a#  againet 
Magna  Charta,  which  says  that  the  Common  Pleas 
shall  be  held  in  certo  loco,  or  in  a  certain  place,  with 
which  the  distance  of  an  inch  from  that  place  is  incon- 
sistent, and  all  the  pleas  would  be  coram  non  judice. 
*  *  That  formal  reason  hindered  a  useful  reform; 
which  makes  me  think  of  Erasmus,  who,  having  read 
somewhat  of  English  law,  said,  that  the  lawyers  were 
'  doctissimum   genus   indoctissimorum    hominum.' " 
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One  of  the  most  extraoidinaiy  reasons  which  any, 
lawyer  has  alleged  against  effecting  law  reforms  is. 
that  asngned  by  the  ohancellor  d'Aguesseau.  He 
was  once  asked  by  the  duke  de  Grammont  whether 
he  had  ever  thought  of  any  regulation  by  which  the 
length  of  suits  and  the  chicanety  practised  in  the 
eonrts  could  be  tenninated.  ^*  I  had  gone  so  far," 
said  the  chancellor,  '*  as  to  conunit  a  plan  for  such  a 
regulation  to  writing ;  but,  after  I  had  made  some 
progress,  I  reflected  on  the  great  number  of  avocatSj 
attorneys,  and  officers  of  justice,  whom  it  would  ruin : 
compassion  for  these  made  the  pen  fall  from  my 
hands.  The  length  and  number  of  law  suits  confer 
on  gentlemen  of  the  long  robe  their  wealth  and  au- 
thori^;  one  must  continue,  therefore,  to  permit  their 
infant  growth  and  everlasting  endurance.'*  We  do 
not  believe  that  it  is  for  any  such  reason  that  lawyers 
usually  entertain  a  dislike  to  alterations  in  the  law* 
We  must  also  observe  on  this  subject,^  th^^t  some  of 
the  most  impoi^tant  measures  which  have  from  time  to 
time  been  perfected  for  the  diminishing  litigation, 
have  been  the  work  of  lawyers.  The  Law-Amend- 
ment Act  passed  not  long  ago,  and  by  which  a  variety 
of  useful  reforms  were  effected,  is  known  to  have  been 
the  work  of  Mr.  Baron  Parke.  The  changes  that  have 
taken  place  in  our  system  of  Real  Property  law,  were  re- 
comm^ided  by  a  commission  composed  of  lawyers,  and 
received,  before  they  were  passed  into  laws^  the  cor- 
dial approbation  of  the  great  majority  of  the  practising 
lawyers  of  the  kingdom.  When  the  plan  for  esta- 
blishing a  General  Registry  of  Deeds  was  agitated 
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some  few  yean  back — :the  mtention  of  which  was  ta 
facilitate  the  investigatioii  of  titles,  and,  consequently^ 
diminish  the  expenses  incident  to  the  transmission  of 
property-''-«  huge  body  of  the  conveyancers,  whose 
profits  it  was  intended  most  materially  to  reducej  de* 
dared  themselves  fiiendly  to  its  principles* 

It  is  known,  also,  that  Mr.  Preston,  at  the  instance 
of  Lord  Ellenborough  and  Sir  James  Mansfield^ 
sketched  the  outlines  of  a  measure  of  a  similar  cba« 
racter ;  but  the  ministry  of  that  day  declined  under-i^ 
taking  its  introduction,  and  it  consequently  never  saw 
the  light 

It  is  a  very  remarkable  circumstance  that  a  bill 
which  was  introduced  into  the  house  of  conunons  in 
1770,  for  the  purpose  of  increasing  the  number  of 
tases  in  which  defendants  might  plead  the  general 
issue,  although  its  object  was  to  confine  special  plead* 
ing  within  very  narrow  limits,  yet  received  the  hearty 
support  of  Mr*  Wallace,  himself  a  mere  special  pleader ; 
while  it  was  vigorously  opposed  by  Mr.  Dunning,  who 
was  a  special  pleader,  and  something  besides. 

In  reference  to  the  law  of  real  property,  we  have 
also  to  observe,  that  Lord  Kenyon  prepared  a  bill  tot 
the  purposes  of  its  amendment;  but,  on  some  ob« 
jections  being  made  to  it,  he,  in  a  fit  of  vexation, 
destroyed  the  draft 

Lord  Bacon  drew  up  a  proposal ''  for  Amending  the* 
Laws  of  England,*'  which  comprehended  a  great  change 
in  both  the  corpus  and  the  spirit  of  our  laws.    To 
this  subject  he  states  a  great  deal  of  attention  had 
been  paid  by  Lord  Hobart,  himself,  Mr.  Serjeant 
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Knch,  Mr.  Heneage  Finchy  and  other  eminent  law- 
yers. Sir  Edward  Coke  refers  to  this  plan  in  tenns 
of  high  approbation  (4  Rep*  Pre£) 

In  Andrew  Home's  '^  Mirrour  of  Justice,**  an  an« 
dent  law-book  of  the  date  of  Edward  I.,  there  is  it 
section  styled  **  De  Abiudon,'*  in  which  the  author 
enmneratea  one  hundred  and  fifty  defects  in  the  com^ 
mon  law,  and  states  that  there  are  others  besides. 

In  the  **  Eight  Centuries  of  Reports,**  by  Judge 
Jenkins,  we  find  mentioned  many  ^'Abuses  of  the 
Law,"  and  amongst  these  are  enumerated  common 
recoveries,  and  the  too  vigorous  construction  of 
statutes. 

With  such  evidence  as  this,  that  there  is  amongst 
the  great  body  of  lawyers  no  insuperable  dislike  to 
careful  and  well-considered  reforms  in  our  law,  we 
may  ascribe  to  personal  pique,  or  individual  selfish- 
ness, the  opposition  which  iome  lawyers  have  offered 
to  changes  the  most  prudent,  nay,  the  most  neces- 
sary. *'  You  know  not  what  you  are  doing,**  said  an 
eminent  lawyer  to  a  law  reformer ;  **  if  yon  carry  this 
point,  what  is  to  become  of  all  the  books  ;'*  he  added, 
with  a  fflgh,  "  what  is  to  become  of  my  books.** 

The  charge  which  has  been  so  often  made  against 
the  bar,  of  being  the  subservient  instrument  of  the 
minister  of  the  day,  is  clearly  disproved  by  its  pre- 
sent^ position,  in  reference  to  the  existing  ministry. 
Oar  ministry  is  Whig,  our  bar  is  Conservative.  In 
times  past  when  a  Tory  Palinurus  was  at  the  helm,  a 

*  23d  July,  1S39. 
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large  proportion  of  the  bar  belonged  to  ihe  opposition. 
The  names  of  RomiUy,  Pigot,  and  others,  will  readily 
occur  to  our  readers*  In  truth,  it  is  to  the  attorneys, 
and  the  world  out  of  doors,  that  the  bar  look  for  pa- 
tronage ;  it  is  the  great  house-building,  mcmey-lend* 
ing,  will-making,  land-buying  public,  that  the  bar 
apostrophises  in  the  language  of  the  grateful  poet, 

"  Oet  pnesidnan  et  dulce  decos  meum." 

In  our  chapter  on  **  Advocates,**  further  information 
will  be  found  respecting  the  services  which  the  bar 
have  rendered,  in  abating  the  pride  and  insolence  of  ty- 
rannical and  overbearing  judges*  Upon  the  boldness 
and  intrepidity  of  our  bar,  depends,  in  a  great  degree, 
the  purity  of  the  administration  of  justice.  Certainly, 
however,  the  boldness  has  been  pushed  to  the  borders 
of  impudence*  In  the  reign  of  George  II.  one 
Crowle,*  a  counsel  of  some  eminence,  made  some  ob- 
servation before  an  election  committee,  which  was 
considered  to  reflect  on  the  house  itself.  The  house 
accordingly  summoned  him  to  their  bar,  and  he  was 
forced  to  receive  a  reprimand  from  the  speaker  on  his 
knees.  As  he  rose  from  the  groimd,  with  the  utmost 
noncJuJance  he  took  out  his  handkerchief,  and  wiping 
his  knees,  coolly  observed,  '^  that  it  was  the  dirtiest 
house  he  had  ever  been  in  in  his  life.f 

*  Crowle  was  a  great  humourist.    On  the  circuit  somebody 
asked  him  if  the  judge  was  not  jwtbekmd.    "I  don't  know, 
was  his  reply,  ''bat  sure  I  am  that  he  was  nwerjutt  hrfore. 

t  Wilmoty  afterwards  Sir  Eardley,  ones  i^peared  at  the  bar 
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If  we  look  to  the  darker  periods  of  our  historji  we 
find  how  necessaxy  it  is  that  the  language  of  counsel 
should  not  be  limited  by  the  standard  of  propriety 
which  a  chief  justice  thinks  it  right  to  set  up* 
Wallop^  a  banister  in  the  reign  of  James  IL ^  was  en- 
gaged in  defending  son^e  persons  accused  of  publishing 
a  statement  that  Lord  Essex  had  been  murdered  in 
the  Tower,  In  the  discharge  of  his  duty  he  put  some 
questions  to  the  witness,  which  met  with  the  disap- 
probation of  Jetkrjs,  who  bawled  out,  "  Nay,  Mr. 
Wallop,  you  shan't  hector  the  court  out  of  their  under- 
standings." "  I  refer  myself,"  replied  Wallop,  "  to  all 
that  hear  me,  if  I  attempted  any  such  thing  as  to  hector 
the  court."  **  Refer  yourself  to  all  that  hear  you  ?" 
replied  Jeffreys :  **  refer  yourself  to  the  court ;  'tis  a 
reflection  on  the  government,  I  tell  you,  your  ques- 
tion is,  and  you  shan't  do  any  such  thing,  while  I 
sit  here^  by  the  grace  of  God,  if  I  can  help  it." 
Wallop,  on  this  said,  *'  I  am  sony  for  that ;  I  never 
intended  any  such  thing,  my  lord."  '^  Pray  behave 
yourself,"  rejoined  the  irascible  judge,  '^you  must 
not  think  to  puff  or  swagger  here.  We  have  got 
strange  notions  now  a-days,"  he  afterwards  observed^ 
''that  forsooth  men  think  they  may  say  any  thing 
because  they  are  counsel." 

of  the  hause  of  commons,  on  a  contested  election.  He  received 
a  severe  and  haughty  reprimand  firom  Pitt  (the  fdtuie  Lord 
Chatham),  who  told  him  he  had  brought  there  all  the  pertness 
id  his  profession,  and  being  forbidden  by  the  speaker  from 
making  any  reply,  he  flung  down  his  brief,  and  never  would 
reCnm  there  again. 


iSit  fH£^  bah: 


Mr.  Serjeant  Hill  was  distiiiguished  by  his  maaly, 
though' respectful  bearing  towards  the  court.  Seeing 
the  plaintiff  in  an  action  in  which  he  was  counsel  for 
the  defendant,  sitting  beside  the  judge  on  the  bench, 
he  rose,  and  declared  **  that  he  wbuld  not  proceed 
while  the  indecent  spectacle  continued,  of  a  party 
sitting  beside  a  judge  who  was  about  to  try  his  cause.*' 

Mr.  Curran,  than  whom  a  more  intrepid  advocate 
never  existed,  was  one  day  exerting  himself  with  more 
than  ordinary  zeal  in  the  cause  of  a  client,  when  the 
presiding  judge  called  out  to  the  sheriff  to  take  into 
custody  any  one  who  should  venture  to  disturb  the 
decorum  of  his  court.  **  Do,  Mr.  Sheriff,'*  exclaimed 
Curran,  unawed,  **  go  and  get  ready  my  dungeon  • 
prepare  a  bed  of  straw  for  me ;  and  upon  that  bed  I 
shall  to-night  repose  with  more  tranquiUity  than  I 
could  enjoy  were  I  sitting  upon  that  bench  with  a 
consciousness  that  I  disgraced  it**  We  cannot  for* 
bear  citing  another  instance  of  the  undaunted  spirit 
of  this  accomplished  advocate.  In  arguing  some  caae 
before  Mr.  Justice  Robinson,  celebrated  for  his  talents 
as  a  political  pamphleteer,  and  his  attachment  to  de* 
spotic  principles,  Curran  observed,  *'that  he  had 
never  met  the  law  as  laid  down  by  his  lordship  in  any 
book  in  his  library."  **  That  may  be,  sir,"  said  the 
judge,  contemptuously — "  but  I  suspect  that  your 
library  is  very  small."  The  joung  barrister  indig- 
nantly replied,  **  Yes,  my  lord,  my  library  may  be 
small,  but,  I  thank  God,  you  will  find  in  no  part*  of 
it  the  wretched  productions  of  the  frantic  pamphlet- 
writers  of  the  day.     I  find   it  more  instructive," 
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he  added,  ''to  study  good  books,  than  to  compose 
bad  ones ;  mj  books  may  be  few,  but  the  title-pages 
give  me  the  writers*  names :  my  shelf  is  not  disgraced 
hj  any  such  rank  absurdity,  that  their  very  authors  are 
ashamed  to  own  them.'*    **  Sir,'*  exclaimed  the  judge, 
in  a  fiirious  tone,  **  you  are  forgetting  the  respect  that 
you  owe  to  the  dignity  of  the  judicial  character*'* 
'^Digni^,  my  lord,"  retorted  Curran;  ''upon  that 
pomt  I  shall  cite  you  a  case  from  a  book  of  some  au« 
thiHJ^  with  which  you  are  perhaps  not  unacquainted: 
—A  poor  Scotchman  upon  his  arrival  in  London, 
thinkmg  himself  insulted  by  a  stranger,  and  imagin- 
ing that  he  was  ^the  stronger  man,  resolved  to  resent 
the  affiont,  and  taking  off  his  coat,  delivered  it  to  a 
bystander  to  hold;  but,  having  lost  the  battle,  he 
tamed  to  resume  his  garment,  when  he  discovered 
that  he  had  unfortunately  lost  that  also — ^that  the 
trustee  of  his  habiliments,  had  decamped  during  the 
affiuy.    So,  my  lord,  when  the  person,  who  is  invested 
trith  the  dignity  of  the  judgment-seat,  lays  it  aside 
fas  a  moment,  to  enter  into  a  disgraceful  personal 
contest,  it  is  vain,  when  he  has  been  worsted  in  the 
encounter,  that  he  seeks  to  resume  it — ^it  is  in  vain 
that  he  endeavours  to  shelter  himself  behind  an  au- 
thority which  he  has  abandoned*"    The  judge  cried 
oQt-^^'If  you  say   another  word,  sir,  I'll  commit 
you."  "  Then,  my  lord,  it  wiU  be  the  best  thing  you'll 
have  committed  this  year."    The  judge  did  not  keep 
his  threat — ^he  applied,  however,  to  his  brethren  to 
nnfixx^k  the  daring  advocate,  but  they  refused  to  in- 
terfere, and  so  the  matter  ended* 
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Enldne,  in  the  Dean  of  St  Asaph's  case,  exfai* 
bited  the  proud  spirit  of  an  English  counsel,  who 
knows,  that  in  the  defence  of  his  client,  he  is  justified 
in  using  every  degree  of  freedom  which  does  not  in- 
firinge  on  the  respect  due  to  the  court  Mr.  Justice 
BuUer,  after  the  jury,  had,  through  their  foreman, 
6tated  their  verdict,  declared,  that  its  e£Eects,  as 
expressed,  would  be  different  from  the  obvious  in- 
tention of  the  jury :  Mr.  Eiskine,  however,  insisted 
that  the  verdict  should  be  recorded  as  it  was  stated 
by  the  foreman. 

JBuUer*  Let  me  understand  the  jury. 

Erikine.  The  jury  do  understand  their  verdict. 

BvUer.  Sir,  I  will  not  be  interrupted. 

Enkine.  I  stand  here  as  an  advocate  for  a  fellow- 
citizen,  and  I  desire  that  the  verdict  may  be  recorded 
as  given  by  the  jury. 

Butter.  Sit  down,  sir,  remember  your  duty,  or  I 
shall  be  obliged  to  proceed  in  another  manner. 
.  Enkine.  Your  lordship  may  proceed  in  what 
manner  you  may  think  fit ;  I  know  my  duty  as  well 
as  your  lordship  knows  yours.  /  ihatt  not  alter  my 
conduct. 

To  every  reflecting  mind,  the  importance  of  the 
bar  being  filled  by  men  of  high  moral  character,  is  at 
once  apparent.  No  case  can  become  the  subject  of 
litigation,  without  the  sanction  of  counsel.  How 
necessary  it  is,  then,  that  those  by  whose  advice  the 
vast  expenses  of  legal  proceedings  are  incurred,  should 
be  superior  to  the  temptations  which  the  prospect  of 
emolument  affords.    Again,  trusting  to  the  honor  of 
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tbe  couDdel,  the  court  frequently  accept  their  state- 

BientB  of  the  ocmtentB  of  doeameutB,  such  bb  affidavits, 

without  requiring  thdr  perusal  at  full  length.    Coun*«' 

ad  alao,  with  a  mutual  confidence  in  each  other's 

dianeter,  constantly  enter  into  arrangements,  which 

safe    their    clients    both,  time    and   mcmey,    such 

as  waiving,   strict   forms,  mafcing    admissions,   &c» 

Thus  does  the  character  of   the  bar  tend  to  intro^ 

dnce  ea>nomy  and  facility  into  the  administration  of 

the  law. 

In  England,  this  character  is  maintained  by  the 
influence  of  public  opinion,  enforcing  a  system  of 
etiquette,  establi^ed  by  the  mutal  understanding  of 
the  bar.  On  the  continent,  the  bar  is  under  the 
direct  supervision  of  government,  who  have  framed 
a  variety  of  regulations,  to  prevent  the  advocate  fixmi 
cheating  his  client  and  deceiving  the  court. 

In  Prussia,  the  advocate  is  bound  to  produce  his 
correspondence  with  his  client,  diat  is,  virtually,  the 
instructions  he  has  received  from  him,  in  order  that 
the  judge  may  be  satisfied  that  no  material  fact  is 
kept  back.  When  any  complaint  is  lodged  in  a  court, 
it  is  the  judge,  and  not  the  advocate,  who  deter- 
mines "  what  steps  are  to  be  taken,  what  proofs  are 
to  be  adocded.*' 

There  are  also  in  most  of  the  German  States, 
tables  of  fees,  payable  to  the  advocates,  which  are 
prepared  and  signed  by  the  judges.  Tliere,  as  has 
been  remarked,  **  the  social  position  of  the  advocate 
is  neither  independent  nor  profitable.'*    In  modem 


IS6  TfiC   BAR. 

Rome,  no  one  is  admittted  as  an  advocate  irfio  is  not 
of  respectable  birth,  and  who  cannot  obtain  a  certifi« 
eate  of  good  morals  horn  the  police ! 

The  strictness  with  which  the  etiquette  of  the  bar 
is  maintained  in  England,  is  owing,  in  agreat  measure, 
to  an  important  institution,  whose  very  name  is  pos^ 
siblj  new  to  some  of  our  readers :  we  mean  '^  the 
Circuit  Court'* 

On  the  principal  circuits,  it  is  customary  to  hold, 
at  certain  intervalB,a  court  for  the  trial  of  all  breaches 
of  professional  etiquette.  The  court  is  held  at  the 
circuit  table,  after  the  doth  is  cleared,  and  the  junior 
member  of  the  circuit  presides  as  recorder ;  the  others, 
not  being  prosecutors  or  culprits,  acting  as  juiy. 

The  trial  takes  place  on  presentments  made  by 
any  member  of  the  circuit.  J£  the  accused  is  found 
guilty,  he  is  fined,  and  the  penalty  is  paid  into  tbs 
wine  fund.  Formerly  the  fine  generally  was  one  or 
more  bottles  of  wine,  but  now  is  usually  in  monejf 
vaiying  £rom  £$•  6d«  to  a  guinea,  and  sometimes  it  is 
higher*  Some  of  the  presentments  are  absurd  enough, 
and  are  intended  only  to  promote  mirth  and  good 
humour.  An  eminent  advocate,  who  possesses  the 
same  name  with  a  famous  actor  of  his  day,  was  pre- 
sented for  having  inserted  the  following  outrageous 

puff  on  himself,  in  the paper : — "  Mr. ■ 

delighted  us  exceedingly  on  Monday.  We  do  not 
remember  to  have  seen  so  much  genuine  wit  displayed 
(^^on  the  stage,"  was  erased)  without  the  slightest 
coarseness.     He  is  the  cleverest  individual,  in  his 
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line,  wliose  perfannanceB  we  Iiare  ever  witnessed.'' 
A  fine  of  half-a-crown  was  forthwith  imposed  on  this 
Tsin-glorious  paiagxaph  writer*  The  papers  an- 
novmced  the  execution  of  one  John  Smith,  who  had 
been  oonyicted  of  hor8e<4tealing.  On  whatever  circuit 
there  is  a  Mr*  John  Smith,  he  is  immediately  con- 
doled with  on  being  hanged,  and  the  price  of  this 
condolence  is  fixed  at  a  certain  sum.  When  Lord 
Ahinger  was  at  the  bar,he  presented  Mr.  Richardson, 
a*great  pleader,  and  afterwards  raised  to  the  bench^ 
for  being  '^  the  most  eminent  special  pleader  of  the 
day !  *'So  grave  an  offence  demanded  a  severe  punish* 
m^it,  and  Mr.  Bichardson  was,  accordingly,  amerced 
in  a  dozen  of  wine,  which  he  paid  with  the  greatest 
possible  good  humour.  Other  offences  against  the 
circuit  hiws  are  ahaVing  hands  with  an  attorney^ 
drinking  tea  with  his  wife,  dancing  with  his  daughter, 
calling  him  in  open  court  "  a  highly  respectable  and 
worthy  individual,**  &c.  To  be  present  in  an  assize 
town  before  the  commission-day,  is  also  a  breach  of 
thb  code,  punishable  accordingly. 

When,  however,  it  is  considered  how  higUy  essential 
to  the  respectability  of  the  bar  it  is,  that  no  system,  even 
approaching  to  "  huggeiy,**  should  be  countenanced,  it 
will  at  once  appear  that  these  punishments,  absurd  as 
they  may  at  first  sight  seem,  still  have  a  useful  tmidency* 
They  serve  effectually  to  prevent  any  of  those  petty 
arts  by  which  vulgar  and  cunning  pettyfoggera  might 
attempt  to  obtain  practice.  It  may  not  at  first  sight 
appear  how  visiting  an  assize  town  a  day  before  the 
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commisaioii  is  opened  should  be  regarded  with  se- 
verity; but  when  it  is  recollected  that  some  counseli  of 
the  kind  of  which  we  have  been  speakings  might  pos- 
sibly puisne  such  a  practice,  and  by  thus  being  the 
first  in  the  field  obtain  an  undue  advantage  over  the 
rest  of  their  brethren,  we  shall  at  once  see  the  benefit 
of  the  rule.  No  one  contributed  more  to  the  pleasure 
of  the  circuit  taUe,  than  the  late  Mr.  Jonathan 
Raine.*  ''  Jonty  and  fun/'  was  an  invariable  toast; 
and  we  may  appeal  to  such  of  our  readers  as  have 
ever  shared  in  the  amusements  of  the  circuit  table, 
whether  they  have  not  found  that  such  a  reunion  has 
a  direct  tendency  to  bring  the  leaders  of  the  professi<ni 
in  contact  with  their  juniors,  and  to  produce  a  feeling 
of  harmony  and  good-will  amongst  the  bar,  which  is 
productive  of  the  best  effects. 

Without  desiring  in  any  d^ree  to  act  the  part  of 
panegyrists,  there  is  one  point  in  the  character  of  llie 
bar  on  which  we  must  make  a  few  remarks.  There 
is  in  that  profession  less  of  jealousy  and  envy  than 
in  any  other.  The  -first  time  the  neophyte  joins  a 
circuit  table,  he  is  always  welcomed  with  warmth  and 

*  Mr.  Raine  was  blessed  or  cursed  with  stentorian  powers  of 
speech.  Chief-baron  Thompson  was  once  trying  causes  at 
York,  and  heanng  a  great  noise  at  the  other  end  of  the  halU 
where  the  crown  causes  were  going  on,  called  out,  ?  Who's  that 
man  that's  making  such  a  noise,  bailiff?  Turn  him  out  if  he 
don't  hold  his  tongue."  "  Oh  I  my  lord,"  said  Mr.  Topping, 
*'  it*B  only  a  friend  of  cur's  pleading  at  the  other  end  of  the 
court !" 
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iindness ;  and  this  prcHDotes  a  eommimily  of  r^ard 
wliidi  has  tended  much  to  raise  our  bar  to  the  proud 
stoation  it  holds  in  the  country.  The  conduct  of 
leaders  to  their  juniors  is,  with  scarcely  an  exception, 
mrifonnly  fiiendly.  "Arrogance,"  as  Owen  Feltham 
obaerves,  "  is  a  weed  that  ever  grows  upon  a  dung- 
liilL"  The  biography  of  our  lawyem  afford  many 
instances  of  the  adyantages  young  men,  who  have 
afterwards  risen  to  eminence,  derived,  in  the  early 
part  of  their  life,  from  the  fostering  encouragement 
which  they  received  from  some  of  the  "fathers  of  the 
bar."  Noy,  the  attorney-general,  took  great  notice 
of  Sir  Matthew  Hale  when  a  student,  directing  and 
encouraging  him  in  his  studies ;  so  much  so  that  Hale 
was  commonly  called  "Young  Noy."  Seijeant 
Maynard  used  to  say,  that  "  he  rose  mainly,  at  first, 
by  being  looked  upon  as  Mr*  Noy's  fitvourite***  "  To 
ihe  fiiendship  of  Selden,*'  says  Ckrendon,  "  Vaughan 
owed  the  best  part  of  his  reputation*'*  Lord  Guild- 
ford was  indebted  to  the  attorney-general.  Sir  Jeffiey 
Pafaner,  and  Lord  S<mieis  to  die  solicitor-general.  Sir 
Francis  Winnington,  for  the  eminence  to  which  they 
Je^ctively  attained  in  after  life. 

There  is,  in  a  custom  pursued  in  most  of  the  cir- 
cuits, an  evidence  that  this  feeling  is  still  alive :— when- 
ever a  junior  acquires  a  certain  quantity  of  business, 
^,his  reputation  has  become  to  a  certain  extent 
establidied,  some  queen's  counsel  sends  him  a  bag. 
This  is  both  a  token  of  goodwill,  ^d  (when  known) 
a  species  of  recognition  of  his  right  to  be  considered 
as  "  a  rising  young  man." 
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In  former  times  the  intercoune  amongst  die  various 
members  of  the  bar  was  greater  than  it  is  at  present  $ 
and  when  we  speak  of  former  times,  we  go  back  no 
further  than  the  last  age,  so  fruitful  as  it  was  in 
accomplished  advocates  and  learned  lawyers.  Dr. 
Dibdin,  the  well  known  bibliographist,  v^o  was 
originally  intended  for  the  bar,  says,  *'  Towards  even- 
ing, it  was  the  fashion  for  the  leading  counsel  to 
promenade,  during  the  summer,  in  the  Temple  Oar- 
dens.  Cocked  hats  and  ruffles,  with  satin  small- 
clothes and  silk  stockings,  at  tlus  time  constituted  the 
usual  evening  dress.  Lord  Erskine,  though  a  good 
deal  shorter  than  his  brethren,  somehow  always 
seemed  to  take  the  lead,  both  in  place  and  in  dis- 
course, and  shouts  of  laughter  would  frequently  fol* 
low  his  dicta.'* 

In  those  days,  when  clubs  were  unknown,  a  consi- 
derable portion  of  leisure  vras  passed,  by  most  indiv> 
duals  belonging  to  the  middling  and  upper  classes  of 
society,  in  coffee-houses.  The  names  of  *'  Nando's,** 
*'  AUce's,"  "  Serle  V  ".the  Grecian,"  and  "  the  Bed- 
ford,** are  not  yet  forgotten  by  the  bar,  as  tie 
places  usually  resorted  to  by  lawyers  in  those  times* 
It  was  at  Nando's  that  Lord  Thurlow  obtained  his 
first  brief.  **  When  I  resided  at  Dean-street,**  says 
Mr.  Cradock,  "  I  frequently  passed  an  evening  with 
my  friends  at  Nando*s  coffee-house,  where  I  met  with 
Thurlow,  Mr.  Wheeler,  and  many  others  from  the 
Temple ;  for,  as  the  phrase  went,  there  was  no  one 
who  could  supply  coffee  or  punch  better  than  Mrs. 
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Humphries;    and  lier  fair  daughter  was  always  ad- 
mired at  the  bar,  and  by  the  bar.'* 

Dr.  Harrowby's  description  of  Foote,  who  was  a 
member  of  the  Temple  about  a  hundred  years  since, 
will  give  us  a  tolerable  notion  of  the  conduct  and 
appearance  of  the  young  students,  who  frequented 
these  places  of  entertainment.    "  He  came  into  the 
room  dressed  out  in  a  frock  suit  of  green  and  sQyer 
lace,  bag  wig,  sword,  bouquet,  and  point  ruffles,  and 
immediately  joined  the  critical  circle  of  the  upper 
end  of  the  room.    Nobody  knew  him.    He,  however, 
soon  boldly  entered  into  conversation,  and  by  the 
brilliancy  of  his  wit,  the  justness  of  his  remarks,  and 
the    unembarrassed   freedom   of  his    manners,    at-^ 
tracted  the  general  notice.     The  buz  of  the  room 
went  roimd,  *  Who  is  he  ?   whence  comes  he  V    To 
which  nobody  coidd  answer,  imtil  a  handsome  car* 
liage  stopping  at  the  door  to  take  him  to  the  as- 
sembly of  a  lady  of  fashion,  they  learned  from  the 
servants  diat  his  name  was  Foote,  that  he  was  a  young 
gentleman  of  family  and  fortune,  and  a  student  of 

the  Innjr  Temple." 

Before  the  constitution  of  the  Bail  C!ourt,  under 

Casberd*s  Act,  the  great  leaders  of  the  bar  used  to 
wait  at  Alice's  coffee-house,  until  the  full  court  had 
assembled.  '*  These  meetings,"  observes  a  periodical 
writer,  '^  formed  a  scene  of  most  enviable  social  in- 
tercourse. Men  of  the  first  eminence,  Erskine, 
Gibbs,  Garrow,  Park,  Jekyll,  Dampier,  in  short,  all 
that  were  eminent  in  the  profession,  passed  their  time 
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in  free  conversation  on  all  interesting  subjects ;  the 
juniors  were  not  excluded,  or  kept  at  a  distance,  but 
oonununicated  freely  their  observations  and  opinions; 
and  thus  the  knowledge  of  powers  which  would  have 
otherwise  continued  latent,  was  acquired,  sentiments 
of  kindneiss  and  respect  were  created,  and  useful 
hints  and  instructions  to  the  inexperienced  liberally 
imparted." 

Upon  the  northern  circuit,  in  former  days,  there 
was  nothing  more  remarkable  than  the  terms  of  inti- 
macy, in  which  the  counsel  who  went  it  lived  together. 
The  following  anecdote  will  illustrate  our  position* 
Mr.  Wood  and  Mr.  Holroyd  (both  of  whom  were 
afterwards  raised  to  the  bench)  when  crossing  Finch- 
ley  common,  on  their  way  to  join  the  northern 
circuit,  were  stopped  by  a  gentleman  of  fashionable 
appearance,  who  rode  up  to  the  side  of  the  carriage, 
and  begged  to  know  "  what  o'clock  it  was.**  Mr. 
Wood,  with  the  greatest  politeness,  drew  out  a  hand- 
some gold  repeater  and  answered  the  question ;  upon 
which  the  stranger  drawing  a  pistol,  presented  it  to 
his  breast  and  demanded  the  watch.  Mr.  Wood  was 
compelled  to  resign  it  into  his  hands,  and  the  high* 
wayman,  after  wishing  them  a  pleasant  journey, 
touched  his  hat  and  rode  away.  The  story  became 
known  at  York,  and  Mr.  Wood  could  not  show  his 
face  in  cour,  without  some  or  other  of  the  bar  remind- 
ing him  of  his  misfortune,  by  the  question,  "  What's 
o'clock.  Wood  r 

By  the  etiquette  of  the  profession,  no  peer  can 
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pnetise  at  the  bar —  and  for  a  very  obvious  reason. 
Eveiy  peer  is  a  member  of  the  court  of  supreme 
judicature,  and  might,  therefore,  be  called  on  to 
decide  the  very  case  in  which  he  had  previously  acted 
as  an  advocate. 

There  is  also  an  understanding,  that  any  person 
who  has  held  any  superior  judicial  appointment,  shaU 
hot  practice.  Recorders  of  municipal  corporations 
— ^Welsh  judges — the  chief  justice  of  Chester,  and 
the  chairman  of  courts  of  quarter  sessions,  did 
not,  and  as  to  such  offices  as  yet  survive,  are  not 
included  in  this  rule.  There  were  considerable  doubts 
entertained  in  the  profession,  whether  Sir  Edward 
Sugden,  after  he  had  been  lord  chancellor  of  Ire- 
land, could  resume  his  practice  at  the  bar.  The 
general  feeling,  we  believe,  inclined  to  the  negative. 
It  is  believed  that  Sir  Edward  Sugden  would  not 
have  been  considered  as  eligible  to  practise,  on  the 
ground  of  being  a  privy  counsellor.  When  Lord 
Bacon  was  sworn  of  the  privy  council,  in  the  reign  of 
James  I.  it  was  vnth  a  previous  understanding  that, 
*^  though  in  general  he  should  cease  to  plead  as  an  ad- 
vocafe,  his  permission  to  give  coimsel  in  causes  should 
continue ;  and  that  if  any  urgent  or  weighty  matter 
should  arise,  that  he  might,  with  the  king's  permission, 
be  allowed  to  plead."* 

Lord  Erskine  had  an  opinion  that  a  keeper  of  the 
great  seal  might,  after  he  had  left  the  woolsack,  return 
to  the  bar,  although  a  lord  chancellor  could  not;  and 

*  Montagu's  life  of  Lord  Bacon,  p.  189« 
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used  to  express  his  regret  that  he  had,  in  order  to 
fulfil  a  prophecy  of  his  mother's^  accepted  the  title  of 
**  Chancellor^**  as  had  he  only  assumed  that  of  ''  Lord 
Keeper/'  he  could  have  resumed  practice,  when  the 
Whigs  went  out  of  power.  Erskine  was,  however^ 
most  clearly  in  error :  there  is  no  distinction,  except 
in  name,  between  the  two  ofiices. 

In  olden  days,  when  judges  held  their  offices  dur* 
ing  pleasure,  many  instances  may  be  foimd  of  judges 
removed  from  the  bench,  returning  again  to  the  bar« 
Chief  justice  Danby,  who,  in  the  reign  of  Edward 
IV •  was  deprived  of  his  seat  on  the  bench,  practised 
as  a  counsel,  imtil  Henry  VI.  restored  him  to  hia 
chief  justiceship.  Sir  Robert  Heath,  chief  justice 
of  the  Common  Pleas,  in  the  reign  of  Charles  I.  who 
was  removed  from  the  bench,  in  consequence  of 
having  given  his  opinion  in  favour  of  ship  money, 
applied  himself,  after  his  expulsion,  to  chamber  prac* 
tice,  whereby  he  acquired  a  considerable  fortune. 

Widdiington,  one  of  the  lords  commissioners  of 
the  great  seal  during  the  protectorate,  desiring  after 
the  king's  death,  to  be  excused  acting  in  the  com* 
mission,  the  house  of  commons,  ^'  to  manifest  their 
respects,"  says  Whitelocke,  "  for  his  former  services 
ordered  that  he  should  practise  within  the  har** 
Sir  Francis  Withens,  a  puisne  judge  of  the  King's 
Bench,  who  was  dismissed  by  James  II.,  a  day  or 
two  after  his  dismissal,  appeared  at  the  bar  as  a 
practiser. 

Sir  Francis  Pemberton,  also,  a  puisne  judge 
of  the  King's  Bench,  in  less  than  a  year  after  his 
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ippoiiitment,  "received  his  quietuB.**  He  returned 
to  the  bar,  where  he  practifled,  until  he  was  raised  to 
tlie  chief  justiceship  of  the  King's  Bench.* 

The  bar  of  the  present  day  is  composed  for  the 
most  part  of  young  men,  belonging  to  respectable 
families— to  that  minor  aristocracy  which  is  interposed 
in  England,  between  the  patrician  gentry  and  the 
middle  or  tradesman  classes.  There  are  some  indeed  to 
be  found  in  its  ranks,  whose  origin  is  more  lofiy — 
others,  whose  descent  is  more  humble :  some  who  can 
daim  kindred  with  the  proudest  blood  in  England— 
the  Cavendishes — ^the  Russells — ^the  Ashley  Coopers 
—the  Talbots,  &c.  It  is,  however,  a  great  mistake, 
to  suppose  that  such  individuals  are  to  any  consider- 
able extent  advantaged  by  their  high  connections. 
They  may  in  this  way  obtain  colonial  attorney  and 
solicitor  generalships,  and  appointments  of  a  similar 
character,  or  auditorships  to  private  estates;  but,  in 
the  eyes  of  the  solicitors,  those  gentlemen  by  whom 
practice  and  its  golden  firuits  are  distributed,  so  far 
from  anci^it  blood  being  a  recommendation,  it  would 
most  probably  have  an  influence  in  a  precisely  con- 
trary direction.  They  woidd,  if  we  mistake  them 
not,  with  far  greater  apprehensions  entrust  a  brief 
to  such  as  have  so  many  inducements  to  idleness^ 
and  to  whom  severe  and  lengthened  toil  has  been, 
if  not  unknown,  still  not  an  habitual  exercise,  than 
those  who  have  no  such  temptations  to  resist,  and  to 
whom  labour  and  application  have  been,  from  their 

^  2  Show.'  94. 
VOL.  I,  ^ 
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earliest  yean,  familiar.  We  say,  then,  that  aristocra- 
tic oonnectioiis  so  fiir  firom  availing  anything  to  the 
young  advocate,  rather  tell  against  him :  but,  it  should 
be  added,  maugre  these  prejudices,  business  and  repu- 
tation are  often  attained  by  such  as  we  could  dte 
living  instances  to  shew. 

A  large  proportion  of  the  bar  is  composed  of  the 
sons  and  relatives  of  solicitors.  **  The  bar  is  thus  de- 
graded," cry  some.  We  cannot  think  so.  The  soli- 
citors of  the  present  day,  as  a  body,  take  rank — we 
mean  social  rank — ^with  the  bar,  as  a  body.  The  bar, 
indeed,  occupies — and  lightly — a  higher  position  in 
the  eyes  of  the  public ;  it  is,  for  die  most  part, 
composed  of  men  more  highly  educated  and  more 
deeply  learned;  but  as  society  does  not  recognise 
the  distinctions  observed  in  Westminster  hall,  nor 
hold  a  silk  gownsman  more  worthy  her  favours  than 
astuff  gownsman,  or  a  stuff  gownsman  than  asolieitor, 
no  such  degradation  can  possibly  exist. 

There  are  a  class  of  men  at  the  bar  to  whom  we 
must  now  be  permitted  to  advert.  Weallude  to  tiiose 
whom  that  dire  necessity,  which  knows  no  law,  has 
compelled  to  make  literature  their  support  in  their 
,way  to  the  bar.  It  is  well  known  that  a  considerable 
^number  of  the  reporters  for  the  public  press,  are  bar 
.students,  and  that  many  of  the  most  eminent  men  by 
whom  our  profession  has  been  adorned,  owed  their 
subsistence,  during  their  studentship,  to  the  same  re- 
source. The  present  Mr.  Serjeant  Spankie  was  « 
reporter  on  the  ''  Morning  Chronicle  ;**  so  also  was 
Sir  John  Campbell.     The  late  Master  Stephen  was 
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also  employed  in  a  similar  capacity.  Lord  Plimket 
was  a  reporter  for,  and  afterwards  editor  of,  the 
"Dublin  Patriot."  The  proceedings  at  the  bar  of 
the  house  of  lords,  during  the  progress  of  the  Queen's 
trial  were  reported  for  the  "Times"  by  an  eminent 
special  pleader  of  our  day. 

Some  years  ago  the  benchers  of  Lincoln's   Inn 
passed  a  resolution,  on  the  motion  of  Mr.  Clifford,  of 
0.  P.  notoriety,  the  effect  of  which  would  have  been 
the  exclusion  from  the  society  of  all  persons  connected 
with  the  public  press.     A  petition  was  presented  to 
the  house  of  commons,  by  a  gentleman  against  whom 
thb  illiberal  resolution  operated,  and  so  severely  was 
the  conduct  of  the  benchers  condemned  in  the  course 
of  the  debate  that  ensued,  that  they  were  induced  to 
retrace  their  steps.   During  the  debate,  Mr.  Sheridan 
stated,  that  amongst  those  who  reported  the  proceed- 
ings of  the  house,  there  were  no  less  than  twenty- 
three  graduates  of  the  Universities  of  Oxford,  Cam- 
bridge, Dublin,  and  Edinburgh.     He  alluded  to  the 
cases  of  Mr.  Burke  and  Dr.  Johnson,  as  showing  how 
idle  it  was  to  connect  the  notion  of  a  reporter  with 
any  dung  like  a  disqualification  for  the  highest  offices 
of  the  state.     Mr.  Stephens  followed  in  a  speech,  in 
ereiy  way  creditable  to  him.     He  declared  that  he 
had  been  a  member  of  Lincoln's  Lm  for  five-and-thirty 
years,  and  not  only  had  had  no  share  in  framing  the 
bye-law  in  question,  but  considered  it  as  replete  with 
injustice — a  scandal  rather  to  its  authors  than  its  ob- 
jects.    **  I  will  suppose,"  he  said,  "  the  case  of  a 
young  man  of  education  and  talent,  contending  with 
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pecuniaiy  difficulties — difficulties  not  proceeding  fiom 
vice,  but  from  family  misfortunes.  I  urill  suppose 
him  honestly  meeting  his  obstructions  with  honourable 
industry,  and  exercising  his  talents  by  reporting  the 
debates  of  this  house,  in  order  to  attain  to  a  profes* 
sion.  Where,  I  ask,  is  the  degradation  of  such  an 
employment  ?  Who  would  be  so  meanly  cruel  as  to 
deprive  him  of  it  ?  The  case,  sir,  which  I  have  now 
supposed,  was,  thirty  years  ago,  my  own !"  We  have 
been  informed,  however,  that  the  resolution  was  rather 
declaratory  than  creative^  for  a  custom  had  formerly 
existed  of  considering  reporters,  and  persons  con* 
nected  with  the  press,  as  ineligible  for  the  bar.  And 
in  the  case  of  a  learned  seijeant,  who  has  since  ac* 
quired  a  great  reputation  as  an  advocate  and  as  a 
lawyer,  some  apprehensions  were  expressed  whether 
his  society  would  consent  to  call  him,  as  he  was  at 
that  time  "  in  the  gallery/'* 

It  is  a  great  mistake  to  suppose  that  the  bar  is  in 
modem  times  more  aristocratic  than  of  old*  We  have, 
indeed,  among  us  some  few  eminent  men,  who  have 
sprung  from  the  lower  classes,  and  have  found  in 
"  parts  and  poverty,"  the  pathway  to  honour.     But 

*  Mr.  Justice  Lawrence,  who  was  uk  general  remarkable  Cor 
his  courtesy,  always  displayed  towards  such  barristers  as  were^ 
or  had  been,  connected  with  newspapers,  a  roughness  altogether 
opposed  to  his  habitual  urbanity.  His  dislike,  however,  was,  ia 
some  degree,  justified  by  the  &ct,  that  many  of  these  individuals 
employed  the  meanest  artifices  to  obtain  practice,  and  endea- 
voured to  acquire  reputation  by  constantly  inserting  their  names 
in  the  paper. 
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Inrhat  are  these  among  so  many  ?  And  one  reason  of 
this  iSf  that  in  modem  days,  the  Universities  have 
not  been  so  accessible  to  persons  of  small  meanSf 
and  humble  birth,  as  formerly.  Look,  for  example, 
at  the  case  of  the  great  John  Selden.  His  father  is 
described  by  Aubrey,  as  having  been  ''  a  yeomanly 
man  of  about  £40  per  annum/*  He  also  is  supposed 
to  have  pursued  the  trade  of  a  wheelwright,  and  to 
*  have  assisted  his  family  by  his  talents  as  a  musician. 
Selden  was  sent  to  Chichester  free*school,  and,  at  the 
age  of  fourteen,  obtained  an  exhibition,  and  was  ad« 
mitted  fellow  of  Hart  Hall,  Oxford*  He  thus  received 
the  best  possible  education  which  the  age  afforded** 
Lord-keeper  Guilford  declared  that  if  he  had  had 
£100  aryear,  he  had  never  been  a  lawyer. 

Noy  left  his  son  £500,  and  100  marks  a-year,  which, 
it  was  said,  was  amply  su£Scient  to  bring  him  up  to 
his  father's  profession.     Lord-keeper  North,  when  a 

*  Is  it  too  much  to  say  that  mdividual  happiness,  though  oer- 
tsinly  not  the  public  good,  ia  promoted  by  keepiqg  individuals 
la  their  native  sphere,  rather  than  by  giving  them  opportunities 
ef  risiDg?  If  suocess  was  always  the  result  of  merit,  this  would 
not  be  so,  but  as  in  but  too  many  eases  men  deserve,  what  tiiey 
do  not  oblaia,  it  is  suiely  better  they  should  be  saved  the 
stmgi^Bs  through  which  they  would  have  to  pass  in  leaving, 
though  only  for  a  time,  their  own  sphere.  There  was  more  wis- 
dom than  selfishness  in  the  reply  of  Grosseteste,  the  celebrated 
Bishop  of  Lincoln,  when  his  brother,  a  person  in  humble  dr- 
comstances,  asked  for  some  preferment  firom  him : — **  Brother, 
if  your  plough  is  broken.  111  pay  for  the  mending  of  it;  or  if 
an  oz  is  dead.  111  buy  you  another ;  but  a  pk>ughman  I  found 
you,  and  a  ploughman  111  leave  you," 
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Student,  was  allowed  only  £60  a^year.  Je£Breys  had 
an  allowance  of  £40  a-year,  and  £10  for  clothes. 
.  Again,  in  fonner  times,  success  at  the  bar  was  the 
result  of  some  happy  '^  hit,**  some  fortunate  event,  a 
leader  being  taken  ill,  an  important  point  being  over- 
looked, a  case  occurring  in  which  a  knowledge  of  some 
recondite  branch  of  law  is  required,  and  of  which 
there  is  only  one  person  at  the  bar  who  knows  any 
thing.  Those  were  times  in  which  many  men  could 
say,  with  Lord  Mansfield,  that  they  never  knew  the 
^dfference  between  an  income  of  three  hundred  a-year, 
and  one  of  as  many  thousands.  But  in  our  times 
the  case  is  very  different.  The  young  banister,  after 
he  has  taken  his  oaths,  and  duly  apparelled  himself  in 
wig  and  gown,  takes  his  seat  on  one  of  the  back 
benches.  After  having  exhibited  himself  for  some 
time  in  this  position,  a  friendly  attorney  entrusts  to 
him  "  a  motion  of  course,"  or  '*  a  consent  brief,** 
by  which  he  has  an  opportunity  of  addressing 
the  bench  or  woolsack  for  a  fraction  of  a  minute, 
and  also  of  making  a  certain  agreeable  entry  in 
his  '*  fee-book.**  The  attorney  then,  perhaps,  con- 
fides a  more  important  task  to  his  hands — ^he  dis- 
charges his  duty  with  quickness  andaddiess — his  name 
becomes  known  to  the  judge—- on  the  circuit  he  ob* 
tains  a  prosecution  or  two,  which  introduces  Imn  to 
the  notice  of  the  country  attomies — he  gets  on  by 
degrees,  until  he  obtains  a  moderate  practice — he  ac- 
quires the  favour  of  a  leader,  and  at  last  gets  ^oken 
of  as  a  ruwg  young  nnin — a  fortimate  death  occurs 
on  his  circuit — he  succeeds  the  deceased — ^businesa 
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flows  in  on  him — ^he  applies  to  the  chancellor  for  a; 
gown,  which  18  given  to  him,  and  he  leads  on  hisdicuit. 
Beadesy  the  expenses  of  admission  to  the  bar,  and 
of  the  professional  education,  without  which  admis^ 
sion  is  of  little  value,  have  of  hite  years  much  in* 
creased.      An   admired  writer  on  law  studies  has 
declared  that  |a  dear  income  of  ai  least  (the  italics 
are  bis  own)  £150,  and  that  managed  with  the  greatest 
economy,  *'  is  generally  speaking  a  Hne  qud  nan  to  a 
successful  entrance  into  the  profession."     ''In  our 
opinion,'*  says  the  author  of  an  admirable  review  of 
the  work  from  which  we  have  quoted, ''  if  the  candi- 
date be  not  blessed  with  a  commanding  connection, 
he  should  have  enough  to  keep  him  for  eight  or  ten 
years,  so  as  to  give  him  a  fair  chance,  and  something 
to  fall  back  upon  should  he  fail.   It  would  be  difficult 
to  go  circuit  and  sessions,  buy  books  and  live  com- 
fortably for  less  than  three  times  the  income  named 
by  Mr.  Warren."    How  strangely  do  these  assertions 
sound  to  those  who  have  been  taught  by  precept  and 
example,  that  in  "  parts  and  poverty"  lie  the  secret  of 
success  at  the  bar !    Looking  to  the  great  men  who 
have  firom  time  to  time  shed  light  and  glory  on  their 
age,  such  assertions  appear  any  thing  but  reconcileable 
with  fact.     Lord  Eldon  was  originally  intended  for 
the  church.     When  at  Oxford,  he  was  fortunate 
enough  to  obtain  the  chancellor's  prize  for  the  best 
English  essay.       Considering    that  henceforth   his 
fortane  was  made,  he  was  bold  enough  to  persuade  a 
beautiful  and  interesting   girl   to   elope  with  him. 
They  were  married,  and  John  Scott  was  regarded  as 
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a  lost  man.  The  difficulty  in  which  he  thus  inTolved 
himself,  compelled  him  to  relinquish  all  idea  of  the 
churchy  and  to  enter  himself  for  the  bar:  he — ^the 
son  of  a  coal-whipper  at  Newcastle— died  an  earl 
of  the  English  peerage,  in  possession  of  an  enormous 
fortune,  and  after  having  for  more  than  twenty-six 
years  presided  over  the  high  court  of  chanceiy. 
He  says,  that  after  he  had  kissed  hands  on  receiving 
the  great  seal,  the  king  said  to  him,  ''Give  my  re- 
membrances to  Lady  Eldon."  He  acknowledged  his 
Majesty's  condescension,  but  intimated  his  ignorance 
of  Lady  £ldon*s  claims  to  such  a  notice.  "  Yes,  yes,** 
he  replied,  "  I  know  how  much  I  owe  Lady  Eldon. 
I  know  you  would  have  made  yourself  a  country 
curate,  and  that  the  has  made  you  my  Lord  Chan- 
cellor.'*^ And  the  old  king  was  right.  But  where 
Scott  succeeded,  how  many  would  have  failed  t  How 
many,  when  all  the  cares  and  anxieties  that  are  at- 
tendant on  early  marriages,  made  without  regard  to 
prudence,  in  a  pecuniary  point  of  view,  are  pressing 
on  them — 


Increasing  debts,  perplexing  duns. 
And  nothing  for  the  younger  sons — ' 


how  many  could  apply  themselves,  with  the  assiduity 

which  they  ought,  to  the  study  of  a  difficult  profession? 

**  You  charge  me  eighty  sequins,"  said  an  Italian 

noble,  to  a  sculptor,  "  for  a  bust  that  you  made  in 

*  Warren,  the  ftunous  special  pleader,  used  to  say  to  his 
pupils,  that  "  Marriage  is  a  spur  to  industry." 


canavBHBisasss?^ 
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ten  days!**  ''You  forget,"  replied  the  sculptor, 
''  that  I  have  been  thirty  years  learning  to  make  that 
bust  in  ten  days." 

There  is  an  opinion  current  in  the  minds  of  the 
public,  that  the  bar  is  a  profession,  in  a  pecuniary 
sense,  highly  profitable,  and  a  few  instances  of  im- 
mense fortunes  which  have  been  made  in  it,  have 
been  pointed  to  as  evidencing  the  justice  of  this 
opinion*  Sir  Samuel  RomiUy  is  said  to  have  realized 
an  income  of  upwards  of  £16,000  a  year,  at  the  latter 
end  of  his  life ;  and  in  our  own  days,  enormous  re* 
taining  fees  have,  on  several  occasions,  been  given  to 
counseL  Sir  Charles  Wetherell  is  known  to  have 
received  T^OOO  guineas  for  opposing  the  Mtmicipal 
Corpoiatioiis'  Bill  at  the  bar  of  the  house  of  lords ; 
and  it  is  generally  understood  that  Mr.  Serjt*  Wilde's 
retaining  fee,  in  the  case  of  the  British  Iron  Com- 
pany against  Mr.  Attwood,  was  not  less  than  3000 
gmneas.*  The  leader  of  the  home  circuit  is  said  to 
have  had  113  retainers  during  the  last  (1839)  spring 
circuit.  Conveyancing  is  probably  the  most  profitable 
branch  of  the  profession ;  bat  of  late  years  the  profits 
of  the  conveyancer  have  been  very  much  diminished. 

We  have  not  many  materials  for  ascertaining  the 
emoluments  of  our  lawyers  in  early  times.  In  the 
parish  books  of  St.  Margaret's,  Westminster,  the 
foUo^ving  entry  may  be  founds — ''  Also,  paid  to  Roger 
Fylpott,  learned  in  the  law,  for  his  counsel  given, 
Sf.  8i.  with  4hL  for  his  dinner."  Sir  Thomas  M^e 
estimated  his  income  at  £400;  but  probably  some 

*  Hie  fee  mdoraed  on  the  brief  waa  1000  guineas. 

H   3        " 
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portion  of  this  was  derived  {rom  his  office  of  under 
sheriff.  Bacon^  when  attomey-genenJ,  made  £6000 
aryear ;  and  tradition  has  said  that  Cake's  gains,  when 
filling  the  same  office,  were  not  inferior  to  those  of 
a  modem  attomey-generail.  Brownlow,  a  protho- 
notary  in  the  time  <^  Queen  Elizabeth,  made  £6000 
a-year.  This  gentleman  used  to  close  his  year*s 
accounts  with  *^  Laus  Deo,"  and  if  his  profits  were 
unusually  large,  with  ''Maxima  Laus  Deo."  This 
discriminatiye  piety  would  make  us  believe  that 
he  was  a  prudent  individual*  Bulstrode  Whitelock 
possessed  a  private  practice  that  brought  him  in  £S00O 
a-year.  He  stated,  as  a  very  uncommon  circumstance 
to  have  happened  to  a  pleader,  that  Serjt.  Maynard, 
one  of  the  most  eminent  lawyers  of  his  day,  realised, 
in  one  circuit,  £700.  Lord  Keeper  North,  when 
attorney-general,  was  in  receipt  of  an  income,  in- 
cluding his  gains  from  private  practice,  of  £7000 
a-year.  Sir  M.  Hale  said  that  £1000  a-year  was  a 
great  deal  for  a  common  lawyer  to  make ;  and  when 
he  heard  that  one  made  £2000  a-year,  he  said,  he 
knew  the  individual  alluded  to  made  a  great  deal  by 
his  city  practice,  but  he  doubted  if  he  made  so  much* 
The  largest  fee  given  by  the  bishops  to  the  counsel 
who  defended  them,  in  their  trial  in  the  reign  of 
James  II.,  was  £S0;  and  the  fees  altogether  amounted 
to  no  more  than  £240.  16s.  Of  the  lawyers  of  the 
time  of  the  Commonwealth,  an  old  writer  says,  "  Nor 
are  their  fees  of  mean  value,  three  pounds,  five  poimds, 
six  pounds,  being  usual,  even  for  making  a  motion  of 
five  or  six  lines."    "  Many  of  them,"  continues  the  in- 
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dignant  author,  *'  rise  from  nothing  to  great  estates, 
five  thousand  pounds,  six  thousand  pounds,  nay  ten 
thousand  pounds,  twelve  thousand  pounds,  by  the  year, 
and  purchase  baronies  and  earldoms.*'  The  salaries 
of  the  law  officers  of  James's  time  were  as  follows : 
— the  attorney-general.  Sir  Francis  Bacon,  received 
£81.  68.  8d.  Sir  Henry  Yelverton,  solicitor-general, 
£70;  the  king's  Serjeant,  £4L  6s.  10d«  and  Henry 
Martin,  advocate  for  ecclesiastical  causes,  £20. 

In  the  times  of  the  Stuarts  it  was  customary,  espe- 
cially in  the  Court  of  Chancery,  to  retain,  in  either 
side,  in  every  cause,  whether  involving  points  of  great 
difficulty  or  not,  a  great  number  of  counsel.  Ten 
advocates  on  one  side  have  been  heard  in  Chancery 
to  speak  to  a  motion  of  course.  There  is  an  anecdote 
told  of  Lord  Somers,  when  he  was  at  the  bar,  which 
illustrates  this  circumstance.  In  a  motion  which  was 
understood  to  be  of  course,  six  or  seven  counsel  had 
addressed  the  chancellor,  when  Mr.  Somers  rose,  and 
said  that  **  he  was  of  the  same  side;  but  that  so  much 
had  been  already  said,  that  he  had  no  room  to  add 
any  thing;  that,  therefore,  he  would  not  presume  to 
take  up  his  lordship's  time,  by  repeating  what  had 
been  so  well  urged  by  the  gentlemen  that  went  before 
him."  ''  Sir,"  said  the  chancellor  (Lord  Nottingham), 
*^pray  go  on;  I  sit  here  to  hear  every  body;  you 
nffver  repeat,  nor  will  you  take  up  my  time,  and, 
therefore,  I  shall  hear  you  with  pleasure."  This 
practice  of  retaining  many  counsel,  is  generally 
discountenanced  by  the  courts,  as  tending  to  increase 
the   exp^ise   and   protract  the   settlement  of  the 
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suit*     Conseqiienoes,  still  more  iiyuriaas,  have  re* 

suited  from  this  practice.     In  the  case  of  Mr.  SheU 

lejt  which  was  argued  in  the  Court  of  Chancery 

some  years  back,  all  the  king's  counsel  were  retained 

for  Mr.  Shelley.    A  cause  was  tried  at  Carlisle  some 

time  ago,  the  parties  to  which  were,  a  noble  peer,  and 

the  three  orphan  children  of  his  deceased  steward. 

The  peer  managed  to  retain  every  counsel  in  the  place, 

and  succeeded  in  obtaining  a  verdict,  by  which  these 

poor  children  were  deprived  of  an  estate  that  was 

lawfully  their  own.     Upon  his  decease,  his   noble 

successor  returned  the  property,  so  unjustly  acquired, 

to  the  orphans,  with  interest,  and  the  costs  of  the  suit. 

In  every  crown  cause  in  old  days,  there  usually 

were  a  legion  of  counsel  engaged  for  the  crown.  Some 

years  ago  a  Jewish  broker  at  Wapping,  was  indicted 

for  having  in  his  possession  some  pieces  of  metal, 

without  the  needful  document  to  show  that  they  were 

purchased  at  the  king's  sale.    He  made  no  defence, 

and  the  fact  was  clearly  proved,  yet  not  less  than  five 

counsel  were  retained  against  him,  four  having  silk 

gowns,  and,  of  course,  receiving  double  fees. 

Measuring  the  emoluments  of  the  bar,  by  the  la- 
borious nature  of  its  pursuits — ^by  the  amount  of 
capital  expended  by  its  members,  in  fitting  themselves 
for  those  pursuits — ^by  the  gains  of  the  inferior  branch 
of  the  profession,  attomies  and  solicitors,  we  cannot 
consider  them  exorbitant.  We  must  consider,  that 
were  those  emoluments  diminished,  the  bar  would 
be  thronged  by  men  of  inferior  attainments,  and  be- 
longing to  inferior  classes  in  society* 
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We  liaye  spoken  of  the  laborious  nature  of  those 
pursuits  with  which  the  practising  lawyer  is  conver* 
sant.  Such  of  our  readers  as  have  had  practical  ezpe* 
rience  on  these  points,  will  fully  agree  with  us  that 
the  daily  excitementi  the  unceasing  wear  and  tear  of 
body  and  miBd,the«nreinittmgaen»e  of  responsibility 
which  attend  the  course  of  the  successful  advocate^ 
can  hardly  be  too  highly  remunerated,  scarcely  indeed 
compensated  with  money*  This  has  been  the  case 
e?en  in  the  earlier  history  of  the  profession. 

The  life  of  a  counsel  in  fuU  practice  in  the  reign 
of  Charles  II.  may  be  guessed  £rom  the  account  that 
Roger  North  has  preserved  of  his  brother  while  at 
the  bar.  ''  His  lordship  s  great  labour  was  to  get  time 
to  be  instructed  well  in  causes  of  great  consequence, 
as  trials  at  the  bar  and  hearings  in  chancery ;  and  for 
^t  work  he  took  the  fresh  of  the  morning.  He  had 
a  Tery  tnistjr  boy  who  never  failed,  winter  and  sum- 
mer, to  come  into  his  chamber  at  four  in  the  morning. 
He  could  over  night  just,  and  but  just,  admit  his 
dients  and  their  agents ;  and  being  informed  by  them 
in  the  history  of  the  cause,  and  where  the  pinch  was, 
he  was  then  prepared,  next  day,  to  peruse  his  breviate, 
and  the  papers  left  with  him ;  which  was  impossible 
to  be  done  for  one,  whilst  others  waited  without." 
Lord  Eldon  told  the  young  Grants,  that  to  succeed  at 
the  bar,  it  was  necessary  to  live  like  a  hermit,  and  work 
Uke  a  horse.    This  aphorism  reads  well  in  verse — 


From  mom  to  night,  at  Senate,  RoBs,  and  Hall 
Plead  much,  read  more,  dine  late,  or  not  at  all." 
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The  progress  of  reform  in  our  judicial  system, 
while  it  haSy  to  a  certain  extent,  been  productive  of 
great  advantages,  has  also  been  attended  with  some 
evils.  From  the  diminution  of  sessions  practice,  in 
consequence  of  the  New  Poor  L&w  Act,  one  opening 
which  was  formerly  afforded  to  the  young  barrister 
of  making  himself  known,  acquiring  experience  and 
habits  of  self-possession  which  would  avail  him  in 
Westminster-hall,  has  been  considerably  narrowed. 
By  the  etiquette  of  the  profeadon,  Serjeants,  queen's 
counsel,  and  barristers  with  patents  of  precedency,  do 
not  attend  sessions ;  thus  an  opportunity  is  afforded  to 
those  who  elsewhere  are  called  on  to  do  nothing 
more  than  open  the  pleadings  and  examine  the  wit- 
nesses, of  displaying  their  abilities  in  addressing  a 
jury. 

The  abolition  of  the  Welsh  jurisdictions  has  also 
been  attended  with  some  injury  to  the  bar.  After 
accepting  the  office  of  attorney  or  solicitor  general, 
no  barrister  can  return  to  his  circuit.  These  offices, 
then,  afforded  some  compensation  for  the  loss  thus  sus- 
tained. In  themselves,  however,  they  were  terrible 
nuisances,  expensive  to  the  country  and  productive 
of  but  little  benefit  or  advantage  to  those  for  whom 
they  were  established. 

Mr.  Justice  Hardinge,  who  held  one  of  these  ap- 
pointments, once  addressed  the  grand  jury  at  Brecon, 
in  these  words,  "  Where,  gentlemen,  is  my  calendar  t 
It  is  not  in  my  hand.  It  is  a  perfect  blank.  There 
is  not  one  prisoner  for  trial.*'  When  he  got  to  Car- 
diff, he    said,  ^'I  cannot    forbear    to  admire  the 
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eloquence  of  the  gaoler  and  of  his  calendar.  There 
I  perceiye  three  little  words,  not  to  be  surpassed  by 
Demosthenes  himself — *  None  for  triaL'  May  those 
briDiant  words  record  and  perpetuate  the  honour  of 
this  country  far  ages  to  come  /"  At  Presteigne^  he 
said,  **  I  pass  over  the  calendar  with  its  pilfered  watch, 
the  single  and  petty  offisnce  brought  before  us,  just 
as  if  no  calendar  had  been  put  into  my  hands.  We 
come  to  deliver,  as  it  is  called,  an  empty  jail.**  A 
learned  serjeant,  who  some  years  ago  went  that  /dt'^ 
euit,  when  asked  if  he  expected  much  business, 
coolly  replied,  "  Very  little,  I  believe.  We  read  of 
three  or  four  murders  in  the  calendar ;  but,  I  under* 
stand,  the  parties  have  met  and  have  made  it  up: 
tiiey  are  all  compromised  !'* 

In  reference  to  the  three  principal  professions. 
Dr.  Parr  used  to  say,  that  '^  phyncians  were  the  most 
]eamed,  lawyers  the  most  amusing,  and  then  came 
the  clergy."  Lord  Grenville  said  that  he  never  met 
with  a  lawyer  at  a  dinner  party,  but  he  felt  certain 
the  conversation  would  take  a  rational  and  improving 
turn.  Sir  Walter  Scott  says  in  his  Diary,  that  **  a 
barrister  of  extended  practice,  if  he  has  any  talents 
at  all,  is  the  best  companion  in  the  world*" 

Mr.  Ward,  in  his  admirable  "  Illustrations  of 
Human  Life,"  makes  one  of  his  favourite  characters 
complain,  that  **  he  is  never  in  the  company  of  a  lawyer 
but  he  fancies  himself  in  a  witness  box."  We  do  not 
think  this  to  be  the  case.  Taking  them  as  a  body, 
lawyers  see  much  of  life,  and  are  constantly  brought 
in  contact  with  the  best  society.     Their  pursuits 
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give  them  a  great  insight  into  the  springs  of  human 
action;  indeed^  human  character  is  as  much  their 
study  as  human  laws.  There  have  been,  indeed, 
some  instances  of  men  having  risen  to  great  eminence 
at  the  bar,  without  acquiring  any  knowledge  of  the 
world,  and  who,  when  brought  into  society,  have  ex*. 
hibited  a  most  distressing  ignorance  of  the  rules  by 
which  it  is  governed.  The  following  story  has  been 
told  of  Sir  Anthony  Hart: — ^When  he  was  lord- 
chancellor  of  Ireland,  on  the  absence  of  the  lord- 
lieutenant  he  was  appointed,  according  to  custom, 
one  of  the  lords  justices,  to  perform  the  functions  of 
government  until  the  viceroy  returned.  While  filling 
this  office.  Hart  happened  one  day  to  drive  past  the 
barracks,  and  the  guard,  of  course,  turned  out  to 
salute  him.  Never  supposing  that  this  form  was  an 
honour  intended  for  him,  the  worthy  representative 
of  royalty  did  not  acknowledge  the  salute.  The 
officer  in  command  feeling  annoyed  at  the  apparent 
slight,  mentioned  the  circumstance.  And  at  last  the 
story  of  his  mortification  reached  the  ears  of  the 
chancellor,  who  was  most  dreadfully  shocked  at  his 
unfortunate  mistake.  Accordingly  he  desired  his 
coachman  on  the  following  day  to  drive  again  past 
the  barracks,  and  when  the  guard  again  saluted  him, 
he  acknowledged  the  compliment  with  a  most  ela^ 
borate  bow. 

In  a  discussion  on  the  Adultery  Prevention  Bill, 
in  the  house  of  lords,  in  Lord  Kenyon's  time,  the 
Earl  of  Carlisle,  in  alluding  to  the  chief  justice, 
observed,  that,  like  his   brethren,  he  was  a  legal 
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monk)  a  dloisteTed  gownnaan*  Lord  Kenyon  repUed, 
m  a  tone  of  conaiderable  irritation,  '*  Somebody  tells 
us  that  the  judges  are  l^^al  monks,  knowing  nothing 
of  the  world !  What  is  the  world  ?  It  is  necessary 
to  define  terms,  in  order  to  know  what  the  world  is, 
and  what  is  meant  by  this  knowledge  of  the  world. 
If  it  is  to  be  got  by  lounging,  like  young  men  of 
&shion,  about  Bond-street,  or  at  gaming  tables,  or  at 
the  course  of  Newmarket,  or  in  private  houses  of 
great  men,  or  in  brothels,  I  disavow  being  acquainted 
with  it;  but,  surely,  something  of  what  may  be  truly 
called  a  knowledge  of  the  world,  quicquid  amani 
homines,  may  be  contained  in  courts  of  justice." 

His  predecessor.  Lord  Mansfield,  was  an  accom* 
phshed  gentleman,  and  was  as  well  acquainted  with 
the  usages  of  society,  as  with  the  principles  of  law.* 
In  still  later  times,  we  have  seen  the  bench  occupied 
by  individuals  whose  manners  have  been  as  finished 
as  their  knowledge  has  been  profound.    Sir  Robert 


*  As  an  iUiutration  of  his  knowledge  of  life,  the  foUowuig 
anecdote  of  Lord  Mansfield  may  be  cited.  He  one  day  called 
to  see  Bishop  Trevor,  with  whom  he  was  intimate.  While  he 
WB8  in  a  room,  conyersing  with  the  bishop's  secretary.  Dr. 
AdtiKngton,  the  physidan,  was  brought  in,  in  an  arm  chair,  by  two 
porters,  who  were  going  to  cany  him  up  stairs.  The  secretary 
begged  Lord  Mansfield  to  go  up  first  himself  and  prepare  the 
iMhc^  who  he  feared  would  be  shocked  by  the  sight  of  his 
friend  and  physician  in  such  ill  health.  ''By  no  means/' 
quickly  answered  Lord  Mansfield,  ''by  no  means;  let  the 
doctor  go  up :  you  know  notMng  of  human  nature ;  the  bishop 
win  be  put  into  a  good  humour,  by  seemg  any  one  in  a  worse 
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Qrahain,  who  retired  from  the  Exchequer  Court,  in 
ISSTy  is  an  instance  which  will  at  once  occur  to  our 
readers.  Upon  one  occasion,  when  passing  sentence 
on  a  batch  of  convicted  criminals,  he  is  said  by  acci- 
dent to  have  pronounced  sentence  of  transportation 
on  one  who  it  was  intended  should  be  hanged* 
Shocked  bejond  measure  when  apprized  of  tins  mis- 
take, he  desired  the  culprit  to  be  again  placed  in  the 
dock,  and  hastily  putting  on  the  black  cap,  he  ad- 
dressed him,  *'  Prisoner  at  the  bar,  I  beg  yowr  |Mir- 
<loii,'*  and  then  proceeded  to  pass  on  him  the  awfiil 
sentence  of  the  law ! 

The  high  social  position  occupied  by  the  bar  in 
modem  times  is  unquestionable.  With  the  highest 
honours  of  the  state  open  to  him,  the  barrister  is 
entitled  to  take  rank  amongst  the  gentry-classes  of 
the  kingdom ;  and  we  believe  that  his  education  and 
pursuits  alike  befit  him  for  admission  into  the  highest 
circles  of  society. 

condition  than  himself.''  And  so  it  proved^  for  when  Lord 
Mansfield  went  up  afterwards^  Addington  being  then  gone^  the 
bishop  said, ''  I  fear  the  crows  will  soon  have  my  ezoeOent  physi- 
cian." The  result  was  otherwise — ^the  bishop  died  in  a  few 
weekSf  while  Addington  survived  many  years. 


CHAPTER  V, 


ADVOCATES  AND  ADVOCACY. 

Early  Lswyera — ^AnderaoD — Coke— Egerton — ^Noy— Anagram* 
—Hale  —  North — Law  tricka — Seijeant  Maynard — Know- 
ledge of  law  and  advocacy — ^Lord  Erakine — ^Lord  Broogban' 
—An  Apothecary  lawyer — Character  of  modem  adrocacy— 
Lord  Abinger— Talking  over  a  Jury— Eloquence  and  PeUoqnence 
—Mr.  Charles  Fhillipa  and  Mr.  Taunton ;  or  horse-whipping 
justified — ^Examining  Witnesses — Seijeant  Pell  and  Garrow 
— Counsel  rebuked  by  witnesses — Jefifreys,  Cockle,  Seijeant 
Davy,  Bearcroft,  Dunning,  &c. — ^Lord  Mansfield,  Dunning, 
and  Sir  F.  Norton — Lord  Loughborough— Lord  Eflenborongh 
—Lord  Ahranley — ^Lord  Eldon — Mr.  Seijeant  Cockle— Mr. 
Seijeant  Bond — Lord  Erskine — 9k  Vicary  Gibbs — Garrow— 
Jekyll — Mr.  Seijeant  HuBock — Sir  Samuel  Romilly. 

Our  early  lawers  were  not  remarkable  for  their  elo- 
quence. Ascham  speaks  of  some  of  them  '^  as  roaring 
like  a  hull ;  and,**  he  adds,  "  they  do  best  when  they 
cry  loudesL"     Sir  Thomas  Elyot,  in  his  ''GoTemor/* 
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observes,  in  reference  to  the  law,  that  inasmuch  **  as 
the  tongue  wherein  it  is  spoken  is  barbarous,  and  the 
stirring  of  the  affections  of  the  mind  in  this  nature 
was  never  used,  therefore  there  Licked  elocution  and 
pronunciation,  two  of  the  principal  parts  of  rhetoricke; 
notwithstanding  some  lawyers,  if  they  be  weU  reteined, 
wUl,  in  a  mean  cause,  pronounce  right  vehemently.** 
Profound  learning,  it  would  appear,  afforded  in  those 
days  the  best  title  to  success ;  and,  probably,  the  most 
successful  advocate  never  aspired  to  do  more  than 
obtain  the  approbation  of  the  court,  and  his  brethren 
at  the  bar.  There  was  not  then  a  public — ^watching, 
with  intense  interest,  the  proceedings  of  the  courts  of 
law  and  justice — ^ready  to  reward,  with  ^jg  meed  of 
praise,  the  redresser  of  the  wronged,  or  the  protector 
of  the  innocent.  In  examining  the  state  trials,  which 
afford  the  best  records  of  forensic  eloquence,  it  is 
amusing  to  trace  in  the  structure,  the  tone,  and  the 
aUusions  of  counsel,  the  taste,  manners,and  degree  of 
enlightenment  of  their  times.  From  the  earliest  period 
of  which  any  account  of  these  is  preserved,  until  the 
time  of  the  Kevolution,  we  find  the  speeches  of  the 
advocates,  for  the  most  part,  marked  with  a  spirit  of 
bitterness  and  malice,  repugnant  to  the  feelings  of  a 
more  advanced  stage  of  civilization.  They  abound 
with  false  metaphors,  quaint  images,  plated^  through« 

*  In  allasion  to  the  practice  common  in  his  day,  of  interlarding 
English  with  scraps  of  Latin,  Sir  Thomas  Brown  observes,  that 
"  if  elegancie  still  proceedeth,  and  English  pens  maintain  that 
stream  we  have  of  late  observed  to  flow  from  many,  we  shall, 
within  a  few  years,  be  fain :  o  learn  Latin  to  9mder$te$ui  En^ksk*' 
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out  with  Latin  and  Scriptural  quotationsi  and  full 
of  lefeiences  to  ancient  history  and  mythology. 
There  is,  however,  in  many  of  these  to  be  found  a 
force  and  spirit  often  denied  to  more  correct  and 
elegant  productions.  In  illustration  of  this,  we  sub- 
join an  extract  fix>m  a  speech  delivered  by  Anderson, 
the  queen's  counsel,  made  on  the  arraignment  of 
Campion,  for  high  treason,  in  the  reign  of  Queen 
Elizabeth.  Making  allowance  for  the  defects  of  the 
reporter,  it  will  not  be  difficult  to  understand  how  it 
made  the  great  sensation  it  did  at  the  time. 

"  If  you  ask  from  whence  these  treasons  and  sedi- 
tious conspiracies  had  their  first  ofispring,  I  ask,  from 
whence  they  could  have  it,  but  from  the  well  itself— 
the  pope  t  For  if  we  inspect  the  northern  seditions, 
he  it  was  that  was  notoriously  the  [their]  encourage- 
ment, but  ailso  being  put  to  flight,  was  their  refuge.  If 
we  mean  Storie,  he  it  was  that  was  the  sworn  liege  and 
lord  of  so  perjured  a  subject ;  if  we  look  to  Felton,  he 
it  was  that  excommunicated  the  queen,  and  all  the 
commonalty  that  did  her  obedience.  ^  *  ^  An  enemy 
to  the  crown,  a  professed  scourge  to  the  gospel, 
enjoying  the  tranquillity  of  the  one,  impatient  of  the 
success  of  the  other,  what  would  he  not  do  to  sub- 
vert them  both  ?  He  hath  always  been  Uke  himself , 
and  never  liker  in  aught  than  this — ^he  knew  well 
enough  that  no  foreign  hostility  was  convenient.  The 
Spaniard  would  be  discovered ;  the  Frenchman  would 
be  suspected ;  the  Roman  not  beloved.  How  then  f 
Forsooth,  men  bom  and  bred  in  our  own  nation,  per- 
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feet  in  our  own  tongue  and  language,  instructed  in  oar 
own  Universities — ^they,  and  only  they,  must  endeavour 
our  overthrow.  In  what  order  ?  They  must  come 
secretly  into  the  realm ;  they  must  change  their  habit 
and  names ;  they  must  dissemble  their  vocations ;  they 
must  wander  unknown*  To  what  purpose  ?  To  dis- 
suade the  people  from  their  aUegiance  to  their  prince ! 
To  reconcile  them  to  the  pope !  To  plant  the  Ro- 
mish religion!  To  supplant  both  prince  and  province ! 
By  what  ?  By  saying  of  mass — ^by  administering  the 
sacrament — ^by  hearing  of  confessions."  His  con- 
clusion is  eloquent.  "  To  conclude — ^what  lenity  may 
we  hope  for  from  the  pope?  What  fidelity  from 
their  hands  that  have  vowed  themselves  to  him? 
What  trust  may  the  country  repose  in  them  that  have 
fled  and  renounced  their  country  ?  How  can  their 
return  be  without  danger,  whose  departure  was  so. 
perilous?  Note  all  circumstances,  note  all  probabili- 
ties, and  note  them  all  for  traitorous.  And  so  being, 
it  is  reason  they  should  have  the  law,  and  the  due 
ptmishment,  ordained  for  traitors ;  the  which,  in  her 
majesty's  behalf,  we  pray  that  they  may  have,  and 
that  the  jury  upon  our  allegation  may  pass  for  the 
triad.*'  This  speech  is  said  to  have  been  ''very 
vehemently  pronounced  with  a  grave  and  austere 
countenance,'*  and  to  have  made  the  prisoners  "  veiy 
impatient  and  troublesomely  affected."  Campion, 
''somewhat  amazed,  demanded  of  Mr.  Anderson, 
whether  he  came  as  an  orator,  to  acccuse  them ; 
or,  as  a  pleader,  to  give  in  evidence." 
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We  proceed  to  give  some  account  of  snch  of  out 
earlier  advocates,  as  from  their  reputation  deserve 
notice  in  this  place. 

Coke,  the  great  luminaiy  of  English  jurisprudence, 
was  educated  at  Cambridge ;  and  after  having  resided 
at  Clifford's  Inn  for  a  year,  entered  himself  at  the 
Inner  Temple.     He  very  soon  acquired  such  a  know- 
ledge of  the  law,  that  he  excited  the  attention  of  the 
benchers,  to  which  circumstance  he  probably  owed 
his  early  admission  to  the  bar.   In  Trinity  Term,  1 578, 
he  appeared  in  the  King's  Bench  for  the  first  time 
(4  Rep.  14tf(.),  and  in  a  very  important  case.   He  very 
speedily  obtained   a  considerable  practice ;  and  his 
merits  being  duly  appreciated  by  the  sagacious  states- 
men that  surrounded  the  throne   of  Elizabeth,  he 
was  soon  secured  for  the  service  of  the  court.     After 
having  held  the  speakership  of  the  house  of  com- 
mons, he  was  made  attorney-general ;  in  which  post 
he  continued  until  he  was  raised  to  the  bench.     Of 
Coke,  as  an  advocate,  we  know  nothing,  except  his 
conduct  in  the  state  prosecutions  of  his  time.     In 
these  he  appears  in  no  very  favourable  light ;  rough, 
blustering,  overbearing;   to  the  court  disrespectful, 
to  the  culprit  insulting.     **  In  your  pleadings,"  his 
great  rival  once  wrote  to  him, ''  you  were  wont  to 
insult  over  misery  and  to  inveigh  bitterly  at  the  per- 
sons, which  bred  you  many  enemies."     His  conduct 
to  the  gallant  and  unfortunate  Raleigh  on  his  trial, 
is  weD  known.     He  addressed  to  him  the  most  op- 
probrious epithets.     **  Thou  art  a  monster :"  he  said, 
"  thou  hast  an  English  face,  and  a  Spanish  heart." 
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"  Thou  viper,  for  I  thou*  thee,  thou  viper.**  But  we 
must  not  judge  Coke  too  harshly.  Even  in  a  later 
age,  coarseness  not  less  revolting  was  common,  not 
only  from  the  bar,  but  even  from  the  bench.  We  do 
not  allude  to  the  diatribes  of  Scroggs  or  JefiBreys, 
whose  violence  disgraced  humanity  itself,  but  even  to 
the  gentle  and  moderate  Sir  Matthew  Hale,  the  pious 
and  reverend  judge  whose  virtues  consecrate  the 
brightest  pages  in  our  legal  history.  Hale,  addressmg 
the  prosecutor  in  a  trial  at  which  he  presided,  said, 
''Come,  come,  Larimer,  thou  art  a  very  tfiUain. 
Nay,  I  think  thou  art  a  devil."* 

Coke  does  not  appear  to  have  ''borne  himself 
meekly  in  his  high  office,"  and  to  have,  on  the  strength 
of  his  pre-eminence  as  attorney-general,  displayed  his 
violence  of  temper  towards  his  juniors.  The  follow- 
ing is  the  account  which  Bacon  gives  of  the  treatment 
he  received  from  him : — "  I  moved  to  have  a  re-seizure 
of  the  lands  of  George  Moore,  a  relapsed  recusant, 
a  fugitive  and  preaching  traitor,  and  showed  better 
matter  for  the  queen  against  the  discharged  by  plea, 
which  18  even  vrith  a  salue  jure.  And  this  I  did  in 
as  gentle  and  reasonable  terms  as  might  be.  Mr. 
attorney  kindled,  and  said,  '  Mr.  Bacon,  if  you  have 
any  tooth  against  me,  pluck  it  out ;  for  it  will  do  you 
more  hurt  than  all  the  teeth  in  your  head  wiU  do  you 
good.'    I  answered  coldly,  and  in  these  words ;  '  Mr. 


*  It  has  been  supposed  that  Shakspere  alludes  to  this  speech, 
when  he  makes  Sir  Toby  Belch  say  to  Sir  Andrew  Aguecbeek^ 
"  If  thou  tkom^it  him  some  thrice  it  shall  not  be  amiss." 


w 
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Attorney,  I  respect  you;  I  fear  you  not;  and  the 
leas  you  apeak  of  your  own  greatness,  the  more  I 
will  think  of  it«'  He  replied :  ^  I  scorn  to  stand 
upon  terms  of  greatness  towards  you  who  are  less  than 
Uttle,  less  than  least  ;*  and  other  strange  light  terms 
he  gave  me,  with  that  insulting  which  cannot  be 
expressed. 

''  Herewith  slurred,  yet  I  said  no  more  than  tliis : 
*  Mr.  Attorney,  do  not  depress  me  so  far,  for  I  have 
been  your  better,  and  may  be  again,  when  it  please 
the  queen.' 

''  With  this  he  spake,  neither  I  nor  himself  could 
tell  what,  as  if  he  had  been  bom  attorney-general ; 
and,  in  the  end,  bade  me  not  meddle  with  the  queen's 
business,  but  with  my  own,  and  that  I  was  unsworn, 
&c«  I  told  him,  sworn  or  unsworn  was  all  one  to  an 
honest  man ;  and  that  I  ever  set  my  service  first  and 
myself  second,  and  wished  to  God  he  would  do  the 
like.'  Then  he  said,  it  were  good  to  clap  a  capia$ 
uilegatum  upon  my  back ;  to  which  I  only  said  he 
eoold  not,  and  that  he  was  at  fault  without  he  hunted 
upon  an  old  scent.  He  gave  me  a  number  of  dis- 
gHM^efiil  words  besides,  which  I  answered  with  silence^ 
•ad  showing  that  I  was  not  moved  with  them.*' 

The  following  anecdote  has  been  related  of  the 
first  instance  which  Sia  Thomas  Egsrtov,  after- 
wards lord-keeper  and  lord-chanceUor,  gave  of  his 
striking  talents.  He  was  one  day  present  at  a  trial 
of  an  action,  in  which  a  poor  woman  was  defendant 
tnd  two  rich  graziers  plaintifi.  It  appeared  that  the 
graziers,  with  another,  had  deposited  in  the  defend- 

VOL.   I.  I 
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ant*s  liandsy  some  time  before,  a  sum  of  money,  upon 
the  condition  tliat  she  should  return  it  whenever  thej 
should  appear  together  to  claim  it.     Sometime  after 
this,  early  in  the  morning,  one  of  the  graziers  came 
running  to  her  and  said  that  his  partners  were  hard 
by  in  the  market,  that  they  were  about  to  make  a 
most  advantageous  bargain,  but  unfortunately  found 
that  they  had  not  money  enough,  that  they  were 
coming  to  her  when  they  had  settled  the  matter,  and 
that  they  had  sent  him  to  her  to  request  her  to  send 
the  money  as  quickly  as  possible.     Suspecting  no 
harm,  she  accepted  his  offer  of  carrying  tikem  the 
money  himself,  and  gave  it  to  him»    The  two  other 
farmers  brought  this  action  to  recover  the  whole 
deposit.     An  intimate  friend  of  £gerton*s  was  of 
counsel  for  the  defendant,  and  anticipating  his  failure, 
said  to  Egerton,  '*  Your  cause  (Egerton  was  engaged 
in  the  next  cause)  will  come  on  directly — ours  will 
be  soon  over — we  shall  lose  it.'*    "  That  cannot  be;'* 
replied  Egerton.     *'  How,  cannot  be  ?"  said  his  friend. 
**  It  cannot  be  in  strictness  of  law."   **  If  it  cannot  be 
according  to  strictness  of  law,  and  you  can  devise 
any  means  of  saving  my  client,  I  wish  you  would 
speak  as  amicus  curue.^^    Egerton,  on  this,  got  up, 
and  having  obtained  permission,  addressed  the  court. 
Taking  care  to  establish,  in  the  first  instance,  the 
conditions  on  which  the  money  was  entrusted  to  the 
woman,  he  contended  that  inasmuch  as  only  two  of 
the  partners  had  brought  this  action,  the  verdict  must 
go  for  the  defendant.     "  It  is  to  the  three  appearing 
together,'*  he  said,  "  that  the  defendant  agreed  to  pay 
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the  money — ^where  is  the  third  ?  The  three  have 
never  demanded  the  deposit  or  she  would  have  paid 
it  to  them/'  To  this  reasoning  no  answer  could  he 
given,  and  the  result  was  in  accordance  with  his  ex- 
pectations. 

William  Noy,  attorney-general  to  Charles  I.,  vdth 
whom  the  fatal  measure  of  levying  ship-money  is  said 
to  have  originated,  was  a  sound  lavryer  and  an  able 
advocate.  The  following  anecdote  has  been  related 
of  him.  When  Sir  Anthony  Cooper  (afterwards 
earl  of  Shaftesbury)  was  in  his  thirteenth  year,  a 
conspiracy  was  formed  to  deprive  him  of  his  patrimony, 
under  pretence  that  it  was  chargeable  with  his  father's 
debts.  A  decree  for  its  sale  having  been  corruptly 
obtained,  his  trustees  were  throvni  into  prison  by  the 
Court  of  Wards,  until  they  should  consent  to  sign  a 
conveyance  of  it.  Having  managed  to  obtain  their 
release,  they  filed  a  bill  in  equity  against  the  con- 
spiiators,  and  a  day  was  fixed  for  hearing.  Noy,  the 
attorney-general,  who  had  been  the  intimate  friend  of 
eld  Sir  Anthony,  it  was  supposed  would  not  act  for 
the  infant,  as  it  was  imderstood  that  the  crown  had 
some  daim  of  wardship ;  but  Sir  Anthony,  young 
as  he  was,  went  to  him,  related  to  him  the  transaction, 
and  told  him  he  had  no  one  to  rely  on  but  himself, 
the  ancient  and  steadfast  friend  of  his  grandfather. 
Noy,  struck  with  the  spirit  of  the  youthful  baronet, 
promised  to  do  his  best  for  him,  even  at  the  risk  of  his 
place,  and  in  performing  his  promise  succeeded  in 
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defeating  the  conspiracj.    For  his  ezertioiia  in 
ease  he  refused  to  take  any  fees* 

Shortly  after  Noy's  death,  Howell — ^who  it  seems 
£d  not  like  him— observed  in  a  letter  to  Lord  Sa« 
▼age,  ^'Though  he  had  good  matter  in  his  brain, 
he  had,  it  seems,  ill  materials  in  his  body,  for  his 
heart  was  shrivelled  like  a  leather  penny  purse  when 
he  was  dissected,  nor  were  his  lungs  sound."  By  his 
will,  which  was  in  Latin,  after  having  bequeathed  a 
few  legacies,  Noy  left  his  second  son  100  marks 
a-year,  and  £600  in  money,  and  concluded  thus, 
**  Reliqua  meorum  omnia  primogenito  meo  Edwardo, 
dissipanda  nee  melius  unquam  speravi  lego/'*  An 
excellent  anagram  was  made  on  his  name — William 
Noye-^/  moyle  in  law.  Writem  of  his  age  were 
exceedingly  fond  of  that  species  of  ingenious  trifling. 
Dr.  Tiltedey,  in  his  reply  to  Selden's  History  of 
Tithes,  remarks,  that  his  name  transposed  signified 
''  nothing,"  needless.  Selden  retorted,  '*  By  virtue  of 
a  like  way  of  wit,  (that  I  confess  I  vrtll  never  make 
an  example  to  mine),  some  take  it  for  needles  that 
have  pricked  the  doctor.  I  remember  the  sdioolboys 
had  this  trick,  when  I  was  a  child,  and  we-  commobly 
so  called  each  other  veith  turning  our  names  back* 
wards,  and  so  the  boys  called  me.  Would  the  doctor 
but  allow  me  such  a  piece  of  boy's  play,  I  could  give 
him  a  significant  anagram  of  his  own  name — "  I  tell 
lies.'' 

*  The  rest  of  my  goods  I  leave  to  my  firstbom^  Edward,  to 
be  dieeipated — I  never  hoped  better." 
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Sol  Mathbw  Hale,  originally  intended  to  have 
entered  the  annji  but  coming  to  town    on  some 
huflinesB  connected  with  a  law  suit,  he  became  known 
to  Mr.  (afterwards  Serjt.)  Glanville,  who  struck  by 
the  singular  deamess    of   apprehension  which    he 
manifested,  persuaded  him  to  turn  his  attention  to 
the  bar,  which  he  did,  and  very  speedily  became 
eminent  and  reelected  by  both  the  royalists  and  par- 
liamentaiy  parties.     Although  he  had  been  counsel 
for  Lord  Strafford  and  Aixshbishop  Laud,*  he  was 
named  by  the,  parliament*  to  assist  as  counsel  the 
commissioners  sent  to  the  king  at  Oxford.    He  was 
also  retained  on  bdialf  of  Charles  I.  but  in  conse- 
quence of  the  king  denying  the  jurisdiction  of  the 
court  he  was  not  heard.    He  defended,  however, 
levenJ  of  the  royalists,  andamongst  the  rest  the  duke 
of  Hamilton,  and  with  such  spirit  as  to  induce  the 
attorney-general  to  threaten  him  for  appearing  against 
the  government.    Hale  retorted,  *'  That  he  was  plead- 
ing  in  defence  of  those  laws  which  they  declared  they 
would  preserve  and  maintain ;  that  he  was  dmng  his 
duty  to  his  client,  and  that  no  threats  should  deter 
him  £rom  the  discharge  of  that  duty." 

*  HemSy  tile  arcbbiduyp's  leiiior  coansel,  thougb  a  poor 
',  was  veqr  quick  and  witty.    Wben  Sojt.  WUds,  who 
one  of  the  managerB  far  the  Conmioo8»  observed,  "  That 
though  no  one  crime  of  Laud's  amounted  to  high  treason,  yet 

4 

a8  his  misdemeanours  taken  together  by  way  of  accumulation, 
made  many  grand  treasons;"  Heme  quickly  replied,  /'  I  crave 
your  pardon,  Mr.  Seijeant :  I  never  understood  before,  that  two 
hundred  couple  of  bfack  rabbita  would  make  a  black  horse."' 
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In  pleading,  Hale  ayoided  "The  mis-reciting  of 
evidence,  the  making  of  false  quotations,  and  such 
confident  assertions  as  were  calculated  to  mislead.*' 
He  was  not  an  orator.  Styles  frequently  complains 
that  he  spoke  so  low  "  that  he  could  not  hear  him 
well."*  "  He  was,"  said  Baxter, "  but  of  slow  speech, 
and  sometimes  so  hesitating  that  a  stranger  would 
have  thought  him  a  man  of  low  parts.'* 

Francis  North  (afterwards  lord-keeper  Guilford) 
owed  his  success  at  the  bar  in  a  great  measure  to 
the  friendship  of  Sir  Jeffrey  Palmer,  the  attorney- 
general,  who,  when  he  grew  old,  would  get  North  to 
take  briefs  in  the  King's  Bench  for  him.  North  went 
the  Norfolk  circuit,  where  he  became  acquainted 
with  a  miserly  old  serjeant  who  monopolized  all  the 
business  there,  and  from  whom,  as  they  rode  along 
together,  he  learnt  much ;  being  careful  to  keep  his 
discourse  flowing,  ^'for  being  mostly  of  law  and 
tricks^  and  sometimes  of  purchases,  and  management, 
and  the  like,  it  was,**  says  Roger  North,  *'  very  bene- 
ficial to  one  wt  3  had  his  experience  to  gather.**  There 
is  a  most  admirable  and  entertaining  life  of  North, 
published  by  his  brother,  to  which  we  refer  the  reader. 

The  eloquence  of  the  English  bar  belongs  to  a  later 
period  in  history  than  that  of  which  we  have  been 
speaking.  From  the  time  of  Lord  Cowper  down  to 
the  days  of  Erskine,  we  can  boast  a  series  of  forensic 
orators,  who,  in  the  highest  attributes  of  eloquence, 

•  Watt  V.  Diz  Styles,  204.    Moor  v.  Earl  of  Rivera,  222. 
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ifonldvie  with  the  most  renowned  speakers  that  have 
adorned  our  senate.  It  will  also  be  founds  that  accom- 
plished as  these  have  been  as  orators^  they  have  been 
abo  often  profound,  and  always  well  read  lawyers : 
for  it  18  an  error  to  suppose  that  law-learning  and  elo- 
quence are  incompatible ;  and  a  far  greater  error  to  sup- 
pose, that  in  modem  time,  any  "  figures  of  speech  *'  will 
compensate  for  an  intimate  acquaintance  with  the 
principles  of  the  law,  and  the  practice  of  the  courts. 

Lord  Erskine,  in  a  letter  which  has  been  published, 
says^  *'  That  no  man  can  be  a  great  advocate,  who  is 
no  lawyer.  The  thing  is  impossible.*'  In  former 
times,  however,  when  oratory  was  in  greater  requisi- 
tion at  the  bar  than  at  present,  the  thing  was  far 
more  possible.  Now  the  judges  have  a  habit  of  in- 
terrupting counsel  with  remarks  and  questions,  with 
a  view  of  shortening  proceedings,  which  would,  to 
borrow  the  language  of  a  learned  fidend,  at  once 
"  throw  on  his  back*'  any  barrister  who  should  venture 
before  them  with  but  little  knowledge  of  law,  de- 
spite all  his  quickness  and  eloquence.  When  Lord 
Brougham  heard  a  counsel  addressing  the  court  in  a 
flowery  strain,  he  s^urcastically  observed  to  some  one 
aeac  him, ''  Poor  young  man !  he  has  read  the  wrong 
Phillips."  Of  a  certain  advocate,  who  was  no  lawyer, 
the  following  anecdote  has  been  related:  In  an 
action  of  trespass  that  was  brought,  the  plea  in  justi- 
fication was  an  entry  for  the  purpose  of  cutting  wood 
^ fire-bote.***    "You  admit,  sir,"  said  the  counsel 

*  By  custom  in  some  manors,  the  tenant  is  entitled  to  a 
certain  quantity  of  wood,  which  is  called  hquae-bote  or  fire-bote. 
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for  the  plaintiff,  in  cross-examining  a  witnen,  **  tkat 
70U  went  on  the  land  tor  the  expresa  purpose  of 
cutting  wood  P'  "  Yes,  your  wonhip/'  And  what 
was  the  size  of  the  wood  V  **  Small  twigs  and 
switches,  your  honour.**  '*  What — ^twiga  and  switdiaa 
— and  pray,  sir,  what  right  had  you  to  cut  these 
small  twigs  and  switches?"  ''Oh,  sir,  I  eut'them 
for  hotes."  ''  Boats,  indeed,  why  they  could  haniy 
haye  been  big  enough  tor  walking  switdiea." 

Some  of  our  ablest  lawyers  hare  made  sad 
fSulures,  when,  in  addressing  a  jury  they  have  aW 
tempted  to  interest  the  feelings,  or  to  appeal  to  the 
sjrmpathies.  Those  who,  in  the  process  of  acquirmg 
profound  knowledge,  have  sequestered  theinsei?es 
from  the  world,  and  to  whom  its  ways  and  oiBnisBS 
have  become  less  familiar  than  the  pages  of  the  re* 
ports,  or  the  statutes  at  large,  find  themselves  at  a 
disadvantage,  when  that  knowledge  is  lequbred  at 
their  hands  which  reading  never  has  given  and 
never  can  give;  and  that  tact  is  demanded  which 
unceasing  conversance  with  men  alone  can  confer. 

A  learned  seijeant  in  former  times,  who  was  ongi* 
nally  bred  an  apothecary  and  accoucheur,  determined 
to  change  his  profession,  and  applied  himself  to  the 
study  of  the  law.  In  due  time  he  acquired  a  reqpect* 
able  practice,  and  an  extensive  reputation  as  a  lawyer^ 
though  his  oratcmcal  achievements  were  by  no  means 
remarkable.  When  Murphy,  the  dramatist,  went 
the  home  circuit,  he  had  the  curiosity  to  take  down 
a  speech  of  this  learned  serjeant,  which  consisted  of 
little  else  than  repetitions  of ''  Gemmen  of  the  jury.'' 
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Hot  q>eecli  he  afterwards  showed  to  Loid  Chief 
Baft>n  Skinner,  who,  instead  of  laughing  at  it  with 
ikk  rest  of  the  company,  gravely  observed,  that  **  He 
thoB^t  the  learned  serjeant  very  ill-treated;  for 
liwagh  it  was  true  that  he  had  often  delivered  other 
people,  it  was  never  under$tood  that  he  could  deliver 
Umeip 

-  i^  is,  however,  a  great  mistake  to  suppose  that 
Aemost  successful  advocate  is  he  that  is  the  moat 
tk^neiit.  The  present  Lord  Abinger,  who  on 
ail  hands  must  be  admitted  to  have  been  the  first 
advocate  of  his  time,  had  not  the  remotest  preten* 
BODS  to  eloquence.  His  style  was  colloquial;  he 
tetked  over  the  }uiy.  He  never  buUied  them,  at- 
tempting,^ likehis.  great  antagonist,  Mr.  Brougham,  to 
wnngTefdictsfrom  them,  and  to  force  them,  reluctant 
ftod'tcnified,  to  do  his  bidding*  His  bearing  towards 
them  was  bland  and  respectful ;  he  took  care  never  to 
aknn  them  with  the  fury  of  rhetoric;  he  was  fluent, 
and  as  Johnson  said  of  Churclnll,  wtt^a  tree  that  oi^ 
bore  crabs,  but  bore  a  great  many.  Sir  Albert  Pell 
was  another  instance  of  a  successful  advocate  who 
never  ''  trod  the  primrose  paths*'  of  flowery  speech. 
He  was  famous  for  violating  the  ruleo  o£  grammar  and 
pronunciation  every  time  he  opened  his  mouth.  He 
Was  verbose  and  prolix,  and  yet  succeeded  in  getting 
veirdiets*  This  secret  might  be  learnt  from  the  fol- 
hvriaAg  anecdote :  A  gentleman  happened  to  be  in 
a  room  wil3i  Inm  the  day  after  he  had  been  en- 
gaged in  an  important  cause  in  the  neighbourhood, 
and  made  some  slight  allusion  to  the  tautologous 
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speech  which  the  learned  counsel  had  delivered. 
Pell  immediately  acknowledged  the  justice  of  the 
censure.  "I  certainly  was  confoundedly  long/'  he 
said ;  ^'  but  did  you  observe  the  foreman,  a  heavy 
looking  fellow  in  a  yellow  waistcoat.  No  more  thav 
one  idea  could  ever  stay  in  his  thick  head  at  a  time, 
and  I  resolved  that  mine  should  be  that  one ;  so  I 
hammered  on  till  I  saw  by  his  eyes  that  he  had  got 

it.     Do  you  think  I  cared  a  d n  for  what  you 

young  critics  might  say  ?'*  Lord  Brougham  used  to 
say  of  Fell's  style  of  speaking,  "  that  it  was  not  elo- 
quence, it  was  peUoquence,  and  deserved  to  have  a 
chapter  in  books  of  rhetoric  to  itself.*' 

A  bold,  familiar,  and  forcible  manner  conveying  to  the 
minds  of  all  present  a  belief  that  you  are  in  earnest,  is 
the  most  effective  style  for  addressing  a  jury.  An  editor 
of  a  newspaper  brought  an  action  against  three  gen- 
tlemen who  had  been  attacked  in  his  paper,  and  who 
had  vindicated  their  character  by  inflicting  on  him 
the  severest  chastisement.  Mr.  Charles  Phillips  who 
was  of  counsel  for  the  «eH»imni,  made  a  splendid 
speech,  depicting  with  great  eloquence  the  cruelty 
with  which  his  client  had  been  treated,  and  managed 
very  evidently  to  carry  the  jury  along  with  him.  Mr. 
(afterwards  Justice)  Taunton,  who  appeared  for  the 
defendant,  quickly  obliterated  the  impression  that  his 
brilliant  opponent  had  made,  by  saying  in  a  powerful, 
but  familiar  tone,  "  My  friend's  eloquent  complaint 
in  plain  English  amounts  to  this,  that  his  client  has 
received  a  good  horse-whipping — ^and  mine  is  as  short 
-r^that  he  richly  deserved  it  /" 
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It  is,  however,  in  the  examinatioii  of  witnesses, 
that  the  talent  of  the  nui  prius  advocate,  in  modem 
times,  is  the  most  strictly  displayed.  To  force  from 
an  unwilling  witness  an  important  admission ;  to  ex* 
pose  the  inconsistences  of  a  plausible  statement ;  in 
this  does  the  advocate  exhibit  most  effectively  his 
powers.  At  a  trial  at  Bristol,  a  hostile  witness  was 
called  to  prove  a  fact  it  was  known  he  could  establish; 
bathe  evaded  all  the  questions  of  the  counsel  for  nearly 
aa  hour.  The  judge  at  length  said  that  there  was  no 
use  in  carrying  the  examination  any  further.  Mr. 
Pell,  who  was  the  counsel,  intreated  permission  to 
proceed;  enough  had  been  said  by  the  witness  to 
justify  a  suspicion,  that  he  could  prove  the  desired 
fieul.  Taking  as  a  basis  the  admission  already  made, 
Mr.  Pell  put  two  or  three  additional  questions  which 
the  witness  was  compelled  to  answer,  and  which  es- 
tablished the  facts  on  which  the  cause  depended.  So 
great  an  impression  did  Mr.  Pell  make  on  this  occasion, 
that  on  his  success  he  was  greeted  with  the  cheers  of 
the  spectators  in  the  court.  Gairow,  whose  talents 
for  examination*  were  never  excelled,  was  so  confi- 
dent in  bis  powers  of  eliciting  evidence  from  a  witness, 
that  he   has  been  heard  to  say  to  one  before  exami- 

*  "After  an,"  said  Lord  Mansfield  on  one  occaBion,  "  Cicero 
lays  down  the  best  rules  for  conducting  causes."  Turning  to 
Enldne,  who  was  present,  he  added, "  Erskine,  you  should 
rod  Cicero ;  you  are  getting  &8t  on>  but  you  will  benefit  by 
^Km."  He  then  repeated  several,  and  said,  "  attend  to  these, 
Enkine;  they  are  the  results  of  experience,  for  Cicero  went 
vttny  a  drcnit." 
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jxsition,  '^You  know  a  particular  fact,  and  wish  to 
conceal  it — ^I'll  put  you  on  your  guard — I'll  get  it  out 
of  you  !'*    And  this  he  never  failed  to  do. 

Counsel,  however,  have   sometimeB  pushed  their 
privil^e  of  treating  every  hostile  witness  as  a  rogue 
rather  too  far,  and  have  received  some  severe  rebukes 
from  those  they  had  hoped  to  have  made  the  objects 
either  of  scorn  or  ridicule.    Jeffireys,  the  afterwaids 
notorious  chief-justice  and  chancellor,  was  retained  on 
a  trial,  in  the  course  of  which  he  had  to  cross-examine 
a  sturdy  countryman  clad  in  the  habiliments  of  the 
labourer.     Finding  the  evidence  of  this  witness  tell- 
ing against  his  client,  Jeffireys  determined  to  disoouir 
cert  him.     So  he  exclaimed  in  his  own  bluff  manner,^ 
"  You  fellow  in  the  leathern  doublet,  what  have  you 
been  paid  for  swearing  ?*'    The  man  looked  steadily 
at  him,  and  replied,  "  Truly,  sir,  if  you  have  no  more 
for  lying  than  I  have  for  swearing,  you  might  wear 
a  leathern  doublet  as  well  as  I."    Jeffireys  was  once 
cross-examining  a  gentleman,  who  in  the  course  of 
his  evidence  had  frequently  used  the  terms,  lessor, 
lessee,  assignor,  assignee.    ^'  There,"  said  the  counsel, 
"you  have  been  with  your  assignor  and  assignee, 
lessor  and  lessee;   do  you  know  what  a  lessor  or 
lessee  is  ?    I  question  if  you  do,  with  all  your  formal 
evidence.**    "  Yes,  but  I  do,"  returned  the  witness, 
"  and  I  will  give  you  an  instance— if  you  nod  to  me, 
you  are  the  nodder ;  and  if  I  nod  to  you,  you  are  the 
noddee.**    But  one  of  the  best  retorts  this  ferocious 
tyrant  ever  received  was  from  a  lady.    Jeffreys'  wife 
had  been  confined  a  very  short  time  after  her  mainagc, 
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wliieh  excited  much  ridicule  when  it  became  known* 
Her  husband  was  shortly  after  this  unfortunate  oc* 
cunence  examining  a  fair  witness,  who  gave  her 
evidence  with  tolerable  sharpness.  He  said,  *^  Madam, 
you  are  quidc  in  your  answers."  **  Quick  as  I  am, 
&  Geoige,  I  am  not  so  quick  as  your  lady."*  Serjt. 
Cockle,  who  was  a  rough  blustering  fellow/ once  got 
fitm  a  witness  more  than  he  gave*  In  a  trial  of  a 
light  of  fishery,  he  asked  the  witness,  **  Do'st  thou 
lo?e  fish  V^  *^  Aye,"  replied  the  witness  with  a  grin, 
''but  I  donna  like  cockle  sauce  with  it  l*'  The  roar 
of  laughter  which  echoed  through  the  court,  rather 
disturbed  the  learned  Serjeant.  There  is  an  anecdote 
Bomething  similar  related  of  Serjt.  Davy,  a  great 
laivyer  of  the  last  age*  A  gentleman  once  i^peared 
in  the  court  of  King's  Bench  to  give  bail  in  the  sum 
of  £3000.  Serjt.  Davy,  wanting  to  display  his  wit, 
ssid  to  him,  sternly,  ^'And  pray,  sir,  how  do  you 
make  out  that  you  are  worth  £8000.  The  gentle- 
■tan  stated  the  particulars  of  his  property  up  to 
42940.  ''  That's  all  very  good,"  said  the  serjeant, 
''  but  you  want  £60  more  to  be  worth  £3000."  ''  For 
that  sum,"  replied  the  gentleman,  in  no  ways  discon- 

*  When  Recorder,  be  was  retained  in  an  action  brought  to 
noover  the  wages  of  some  musicians,  who  had  officiated  at  a 
veddisg  party.  He  annoyed  one  of  the  plaintiffs  with  exclaim* 
ing  frequently,  **  I  say,  fiddler ;  here,  you  fiddler  f  Shortly 
aftenrards,  this  party  called  himself  a  **  musicioner/'  On  which 
JeifrejrB  asked  what  difference  there  was  hetween  a  **  mnsicioner" 
aad  a  fiddler.  ''As  much,  sir,"  replied  the  plaintiff,  "  as  hs- 
tWBca  a  pair  of  bagpipes  and  a  recorder/' 
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certedy  "  I  have  a  note  of  hand  of  one  Mr.  Serjt 
Davj,  and  I  hope  he  will  have  the  honesty  soon  to 
settle  it."     The  laughter  that  this  reply  excited,  ex- 
tended even  to  the  bench ;  the  serjeant  looked  abashedi 
and  Lord  Mansfield  observed,  in  his  usual  urbane 
tone,  "  Well,  brother  Davy,  I  think  we  may  accept 
the  bail.'*    Dr.  Brodum,  a  notorious  quack,  was  once 
under  examination  by  Mr.  Abraham  Moore.    *' Your 
name  is  Brodum,  I  believe,**  inquired  the  counsel. 
The  doctor  nodded  assent.     "  Pray  how  do  you  spell 
it — Bro-dum  or  Broad-hum  ?"    On  this  there  was  a 
loud  laugh  in  court,  which  was  not  diminished  when 
the    quack   replied  with    admirable   self-possession, 
**  Why,  sare,  as  I  be  but  a  doctor,  I  spell  my  name 
Bro-dum ;  but  if  I  were  a  barrister,  I  should  spell  it 
Broad-hum  !*'    Mr.  Bearcroft,  who  was  well  known 
as  an  eminent  advocate  of  the  last  age,  was  quite 
disconcerted  by  an  old  woman  that  he  was  examining 
calling  him  "  Mr.  Beer-craft.*'    A  messenger  for  the 
press,  as  that  officer  was  formerly  denominated,  whose 
business  it  was  to  obtain  information  respecting  se- 
ditious publications,  was  once  giving  evidence  before 
the  court  of  King's  Bench  against  a  bookseller.    Mr. 
Hungerford,  a  famous  advocate  of  the  time,  but  more 
esteemed  for  his  wit  and  love  of  quibbling  than  for 
his  law-learning,  who  was  examining  him,  made  some 
reflections  on  the  meanness  of  the  messenger's  duties. 
The  messenger  replied  with  some  quickness,  **  I  con- 
sider the  place  of  messenger  to  the  press  to  be  quite 
as  reputable  as  that  of  merry-andrew  to  the  bar." 
Dunning,  while  examining  a  vntness,  asked  him  if 
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he  did  not  live  at  the  very  verge  of  the  court.  *'  Yes, 
I  do,"  was  the  reply.  "  And  pray  why  have  you  se- 
lected such  a  spot  for  your  residence  ?"  "  In  the 
▼ain  hope  of  escaping  the  rascally  impertinence  of 
Dunmngy**  was  the  retort.  A  witness  with  a  £ar^ 
dalpkian  nose  coming  in  Dunning's  way,  he  said  to 
him,  "  Now  Mr.  Coppemose,  you  have  heen  sworn, 
what  do  you  say  ?"  "  Why,  upon  my  oath,"  replied 
the  witness, ''  I  would  not  exchange  my  copper  nose 
for  your  brazen  face !" 

We  proceed  now  to  give  some  sketches  of  some  of 
our  more  famous  modem  advocates. 

Murray  Lord  MANSFfELD  was  extremely  ad- 
mired, while  at  the  bar,  as  a  graceful  and  fluent 
speaker.  When  at  the  University,  he  devoted  him- 
self to  the  study  of  the  great  orators  of  antiquity. 
He  translated  many  of  Cicero's  orations  into  English, 
and  back  again  into  Latin.  He  derived  also  great 
advantages  from  the  refined  taste  and  cultivated  ear 
of  his  intimate  friend,  Mr.  Pope.  One  morning  a 
geatleman  of  Lincdb's-inn  entered  Murray's  cham«- 
ber  rather  abruptly,  and  detected  his  friend  before  a 
looking-glass,  practising  the  graces  of  a  speaker — 
Pope  sitting  bye  to  afford  him  the  benefit  of  his  criti- 
cisms. It  was  upon  this  occasion  the  future  chief- 
justice  paid  Pope  the  compliment  of  addressing  him, 
"  Tu  es  Maecenas." 

Sir  Joshua  Reynolds  used  to  relate  an  anecdote  which 
proved  how  highly  Murray  was  esteemed  as  an  advo- 
cate by  the  bar.  Upon  one  occasion,  Dunning  was  look- 
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ing  at  the  portraits  hanging  up  in  his  gallery.  Coming 
to  one  of  Lord  Mansfield,  he  stopped,  and  addressiBg 
the  artist,  said,  "  I  can  well  remember  when  I  us^d 
t6  attend  the  court  of  law,  as  a  student,  for  instnisv 
tion;  and  always  made  a  point  of  going  wh^erer.  I 
\mderstood  Murray  was  to  speak.  This  was^as  great 
a  treat  to  me.  Sir  Joshua,  as  a  sight  of  the  finest 
painting  by  Titian  or  Raffiiele  would  be  to  yoal 
Sometimes  when  we  were  leaving  the  court,  we  would 
hear  the  cry,  '  Murray  is  up,*  and  forthvdth  ^ie  jush« 
ed  back,  as  if  to  a  play  or  other  entertainment.** 

Having  received  his  education  in  England,  Muiray 
always  considered  himself  as  an  Englidiman.  His 
Scotch  origin  was  once,  however,  thrown  in  lus  teeth, 
and  liot  without  some  effect.  When  General  Sabine 
was  governor  of  Gibraltar,  he  endeavoured  to  extort 
a  sum  of  money  from  a  Barbaiy  Jew  who  lived  in 
that  place.  But  his  efiforts  were  unavailing.  To 
punish  the  Jew,  therefore,  for  his  contumacy,  Sabine 
had  him  seized,  and  put  on  board  a  vessel,  and  sent 
him  to  Tetuan,  with  a  letter  to  the  bashaw,  informing 
him  he  would  receive  therewith  a  pigeon  to  pluck. 
The  bashaw,  struck  with  compassion  at  the  Jew's 
ill-usage,  liberated  him,  and  gave  up  Sabine's  letter, 
with  which  the  Jew  came  to  England,  where  he 
brought  an  action  against  the  governor.  When  the 
action  was  tried,  Murray,  who  was  counsel  for  Sabine, 
affected  to  treat  the  matter  very  lightly.  ''Great 
stress  had  been  laid,"  he  said,  "  on  the  cruelty  of  the 
proceeding.  The  Jew,  it  had  been  said,  was  banished. 
True,  he  was  banished ;  but  to  w4iere  ?   Why,  to  the 
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place  of  hifl  nativity !  Where  is  the  bruelt;,  where 
the  hardship,  where  the  injustice,  of  banishing  a  man 
to  his  own  countzy  f  Mr.  Nowell,  who  appeared  for 
the  Jew,  said,  *'  Since  my  learned  friend  thinks  so 
lightly  of  this  matter,  I  would  just  ask  him  to  sup- 
pose the  case  his  own.  Would  he  like  to  be  banished 
to  hif  native  land  ?"*  The  court  rung  with  peals  of 
latter,  in  whidi  Murray  himself  most  heartily 
joined. 

Ihe  court  of  Chancery,  in  which  Murray  chiefly 
practised,  affor^d  less  scope  for  his  oratorical  talents, 
than  the  trials  at  niH  prim  would  have  done.  His  na- 
tnral  quickness  and  wit  would  have  rendered  him  pecu- 
liarly qualified  for  this  species  of  practice.  His  style 
of  Speaking  was  rather  elegant  and  persuasive  than 
forcible.  After  he  had  addressed  th^  house  of  com** 
moos  upon  some  important  occasion,  (probably  in 
opposition  to  the  bill  introduced  in  consequence  of 
the  Porteous'  riots  at  Edinburgh,)  Sir  Robert  Wal- 
pole  observed,  that  the  speech  he  heard  resembled 
sn  oration  of  Cicero.  Mr.  Pulteney  observed  that 
he  could  fancy  that  Cicero  not  only  composed,  but 
delivered  it. 

DuKNiNo  is  one  of  the  most  remarkable  instances 
iipoQ  record,  of  the  triumph  of  genius  over  physical 

*  Dr.  JohnsoQ  would  never  allow  that  Scotland  derived  any 
credit  from  Lord  Mansfield,  as  he  was  educated  in  England : 
''Much  may  be  done  with  a  Scotchman/'  he  added^  ''if  he  be 
caught  yoMy .'" 
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defectk  He  Uboured,  fint,  muder  tiie  diadvantage 
of  ft  sbi^iiIftriT  miprepoGsesiiig  extenor.  He  was  the 
ugHest  man*  of  his  Smj,  without  being  in  any  way 
what  could  be  caQed  defoxmed.  His  figure  was  shoit 
and  stwmpy.  His  complexion  was  sallow,  bis  face 
was  adorned  with  a  snob  nose,  ginng  a  rema^ably 
plebeian  expressicm  to  his  coimtenance»  His  wbole 
frame  was  infirm  and  weak.  He  laboured  also  under 
an  affecti(Mi  of  the  nenres,  which  occaaoned  his  head 
to  be  in  a  state  of  peipetoal  oarillation.  His  voice 
was  most  repobdre*  His  throat  was  always  half 
choaked  with  phlegm,  as  though  he  were  labouriog 
mider  a  chronic  catarrh ;  and  when  a  member  of  par- 
liament, he  always  gave  intimation  of  his  intention 
to  address  the  house,  by  violent  and  incessant  efforts 
to  dear  his  throat.  All  his  eflforts  were  unavailing,  to 
render  his  voice  otherwise  than  husky  and  unpleasant 
Tet  in  spite  of  all  these  drawbacks,  Dunning  was  tlie 
first  orator  of  his  day.  The  greatest  defect  in  his 
s^le  of  speaking  was,  that  at  times  it  was  too  subtle 
and  refined;  but  still  it  was  bold  and  convincing. 

*  So  litde  was  Dunning  conscious  of  his  own  defects,  that  he 
was  extremely  fond  of  viewing  his  person  in  a  mirror.  One 
evening  a  client  called  upon  Dunning  at  his  chambers :  he  was 
not  there,  and  his  derk  directed  the  client  to  a  coffee-hoase, 
where  he  said  the  learned  advocate  generally  spent  his  evenings. 
When  the  client  reached  the  coffee-house,  he  inquned  for  Mr. 
Dunning ;  the  waiter  declared  that  he  did  not  know  such  a  person. 
**  Then  go  up  stairs  and  see  if  there  is  a  gentleman  there  with 
a  face  like  the  knave  of  dubs,  and  if  so,  tell  him  he  is  wanted." 
The  waiter  went  up  and  immediatdy  discovered  Dunning.*' 
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He  was  remarkable  for  his  extraordinary  fluency. 
So  rapid,  indeed,  was  his  utterance^  that  he  was  the 
tenor  of  the  reporters.  Still  he  never  violated  the 
rules  of  grammar ;  and  although  his  s^le  of  speaking 
was  extremely  involved,  it  was  remarkably  finished 
and  correct,  yet  bearing  every  mark  of  being  impre- 
meditated.  As  a  nisi  pritu  advocate,  he  was  un- 
equalled for  promptitude  and  nerve.  The  first  time, 
however,  he  spoke  at  the  bar  of  the  house  of  com- 
mons, so  entirely  had  his  self-possession  deserted  him, 
tliat  he  was  going  hastily  to  retire,  believing  his  brief 
to  be  nothing  more  than  a  roll  of  white  paper  he  had 
taken  up  by  mistake. 

There  was  one  feature  in  Dunning's  character  which 
deserves  especially  to  be  commemorated — ^his  manly 
bearing  towards  the  bench — always  respectful,  never 
sycophantic — disdaining  the  mean  arts  by  which  some 
of  the  advocates  of  his  day  sought  to  win  the  favoiir 
of  the  court  as  a  sure  passport  to  business.  Mr. 
Donning,  by  his  correct  and  upright  conduct,  served 
in  no  trifling  degree  to  support  the  dignity  of  his 
profession,  when  the  chief  magistrate  of  the  first 
court  of  justice  in  the  kingdom  did  not  appear  to 
estimate  that  dignity  very  highly.  Lord  Mansfield, 
who  prided  himself  in  his  power  of  discovering  very 
^y  in  a  case,  its  true  bearings,  was  in  the  frequent 
habit  of  taking  up  a  book  or  a  newspaper  before 
counsel  had  concluded  their  ai^uments.  This  he  was 
particularly  fond  of  doing  whenever  Mr.  Dunning 
addressed  the  court.  Upon  one  occasion  when  he  did 
so,  Dunning  paused — Lord  Mansfield,  without  raising 
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his  eyes,  said,  "  Pray  go  on  Mr.  Dunmng — ^pray  g« 
on.*^  Dunning  replied,  with  a  sarcastic  air, "  I  wait 
your  lordship's  pleasure.  I  fear  I  shall  disturb  your 
lordship's  more  important  occupation;  I  will  wait  till 
your  lordship  has  leisure  to  attend  to  my  client  and 
his  humble  advocate."  No  one  was  more  strenuoui 
in  supporting  the  etiquette  of  the  profesnon  than 
Dunning.  It  is  customary  when  a  counsel  is  retained, 
that  a  brief  in  the  cause  should  be  sent  him.  Thii 
practice  was  once  departed  from  in  the  case  of  Dun* 
ning,  who,  with  his  usual  spirit,  accepted  a  brief  on 
Ihe  other  side.  Not  only  was  he  one  of  the  most 
eloquent  advocates,  he  was  also  one  of  the  most  pro- 
found lawyers  of  his  day.  Mr.  NichoUs  once  asked 
Mr.  Serjt.  Hill,  whether  Dunning  was  equally  learned 
with  Mr.  Serjt.  Glynn — ^reputed  the  best^read  lawyer 
in  Westminster  Hall :  Mr.  Serjt.  Hill  replied,  "  No; 
every  thing  which  Dunning  knows,  he  knows  ac^ 
curately,  but  Gljmn  knows  a  great  deal  more." 

Lord  Mansfield  used^to  say  of  Dunning,  that  he 
was  too  minute  and  refined  in  his  arguments,  and  that 
Wallace's  straight  forward  good  sense  without  show, 
often  gave  him  the  advantage  over  Dunning.  *'  Sir 
Fletcher  Norton's  art,"  observed  the  same  great 
authority,  '^  was  very  likely  to  mislead  a  judge  and 
jury  ;  and  with  him  I  found  it  more  difficult  to  pre- 
vent injustice  being  done,  than  with  any  person  who- 
ever practised  before  me." 

In  examining  a  witness.  Dunning  sometimes  dis- 
played great  coarseness,  and  drew  on  himself  the 
animadversion  of  his  brethren.  The  following  account 


^   -  ABiVOCATSS  AND  ADVOCACY.  189 

has  been  given  of  his  examination  of  an  old  woman, 
hj  whom  he  wished  to  prove  the  identity  of  a  certain 
party: — 
Dun.  Was  he  a  tall  man  ? 

WU.  Not  very  tall,  your  honour — ^mudi  about  the 
aze  of  your  worship's  honour. 
Dun»  Was  he  good  looking  ? 
Wii»  Quite  contraryT—much  like  your  honour;  but 
with  a  handsomer  nose  !'* 
DttM.  Didlie  squint  ? 

Wa.  A  little,  your  worship ;  but  not  so  much  as 
your  honour  by  a  good  deal ! 

These  replies  produced  a  roar  of  laughter  in  the 
court,  in  which  Lord  Mansfield  joined.     Conversi]^ 
once  with  **  honest  Jack  Lee,"  Dunning  told  him  that 
he  had  just  bought  some  good  manors  in  Devonshire. 
'^  I  wish,  then^'*  replied  Jack,  *^  you  would  bring  some 
of  your  good  manners  into  Westminster  Hall  with 
you;  for,  by  Jove,  you  often  deserve  to  be  kicked 
for  your  impudence."    Mr.  James  Smith  tells  a  simi- 
lar story  of  Sir  Fletcher  North.    Li  addressing  the 
eoiirt  on  some  question  of  manorial  rights,  he  hap- 
pened to  say,  **  My  lord,  I  can  instance  the  point  in 
my  own  person.     Now,  my  lord,  I  have  myself  two 
fittie  manors.    Here  Lord  Mansfield  interposed  with 
one  of  his  blandest  smiles,  ^*  We  are  well  aware  of 
that,  Sir  Fletcher. 

Alexan]>br  Wedderbvrne  Lord  Loughbo- 
aouoH  was  undoubtedly  one  of  the  most  remark- 
able men  of  his  day.    So  versatQe  were  his  talents, 
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that  at  St.  James's  he  was  reputed  a  refined  courtier ; 
in  the  court  of  chancery,  an  accomplished  lawyer ; 
in  the  house  of  lords  a  ready  debater  and  eloquent 
orator.  He  originally  studied  for  the  Scotch  bar, 
and  began  to  practise  as  an  advocate.  His  progress, 
however,  was  stopped  by  the  following  occurrence. 
On  one  occasion,  in  replying  to  a  very  powerful 
speech  of  Mr.  Lockhart,  at  that  time  one  of  the 
leaders  at  the  Scottish  bar,  he  drew  a  very  ludicrous 
picture  of  his  opponent's  eloquence,  and  summed  up 
by  saying,  "  Nay,  my  lords,  if  tears  could  have  moved 
your  lordships,  tears,  I  am  sure,  would  not  have  been 
wanting."  The  lord  president  immediately  inter- 
rupted him,  and  said  that  such  observations  did  not 
befit  the  dignity  of  the  court.  Wedderbume,  un- 
abashed at  the  reproof,  declared  that  he  had  said 
nothing  he  was  not  entitled  to  say,  and  that  he  should 
not  shrink  from  saying  again.  To  this  the  president 
rejoined  to  such  effect  as  to  extort  from  the  youi^ 
advocate  the  observation,  that  his  lordship  had  said 
that  as  a  judge  which  he  durst  not  maintain  as  a  man. 
The  president  immediately  appealed  to  the  court  for 
protection,  and  Wedderbume  was  desired  to  make  a 
most  humiliating  apology  upon  pain  of  deprivation. 
This  he  resolutely  refused  to  do,  and  tearing  his  gown 
from  his  shoulders,  declared  he  would  never  again 
enter  a  court  as  an  advocate,  where  freedom  of  speech 
was  forbidden  him.  He  came  to  London,  and  com- 
menced studying  for  the  English  bar.  Upon  his 
arrival  he  was  fond  of  associating  with  the  wits. 
Foote,  it  seems,  took  a  dislike  to  him.    **  What  can 
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he  mean  by  coming  among  us  ?"  said  the  great  wit ; 
"  he  is  not  only  dull  himself,  but  the  cause  of  dull- 
ness in  others."  Mr.  Strahan,  the  printer,  told  Mr. 
Boswell  that  he  had  been  solicited  by  a  countryman 
of  theirs,  who  had  since  risen  to  eminence  in  the  law, 
to  obtain  for  him  the  conduct  of  the  city  causes. 
Wedderbume,  it  has  been  supposed,  was  the  indi- 
ndual  alluded  to.  Although  this  method  of  obtaining 
business  is  hardly  consistent  with  our  notions  of  pro- 
fessional etiquette,  it  was  probably  more  common  in 
those  days,  and  had  the  effect  of  obtaining  a  very 
tolerable  practice  for  the  ypung  advocate.  Lord 
Bute,  to  whom  he  was  powerfully  recommended,  was 
probably  of  some  assistance  to  him.  He  succeeded  in 
overcoming,  through  the  instructions  of  Mr.  Mackline 
and  Mr.  Sheridan,  the  elder,  the  disadvantages  of  his 
Scottish  accent.  In  order,  indeed,  to  conceal  this, 
as  is  generally  the  case,  he  got  into  a  finical  and 
affected  method  of  speaking  which,  because  it  was  not 
natural,  was  therefore  unpleasant.  Mr.  Bentham 
sajs  that  the  first  time  he  saw  Wedderbume,  was  in 
the  court  of  King's  Bench,  "  with  a  silk  gown  on  his 
l)ack,  making  a  motion  with  more  distress  and  hesi- 
tation, than  he  had  witnessed  on  the  part  of  the 
joungest  and  most  obscure  tyro.**  With  all  this  he 
speedily  acquired  an  excellent  practice ;  so  much  so 
that  his  income,  in  a  few  years,  exceeded  that  of 
Thurlow,  who  was  reputed  the  leader  of  his  court. 
Iq  1771,  he  was  appointed  solicitor-general,  and  it 
was  in  this  capacity  he  had  to  appear  before  the  privy 


19S         ADVOCATES  AND  ADVOCACY. 

councily  to  oppose  a  petition  from  the  house  of  as^ 
sembly  of  Massachusett*s  Bay,  advocated  by  Fltmklin, 
ajid  who  was  so  severely  attacked  by  Wedderbiuns 
that  he  never  forgot  or  forgave  it. 

At  the  time  of  the  riots  in  ITSO,  the  privy  coundi 
were  convoked  to  advise  on  the  measures  necessaiy 
for  quelling  them.  Doubts  at  that  time  were  enter- 
tained by  the  lawyers,  whether  troops  could  legally 
fire  on  the  people,  without  the  riot  act  having  in  the 
first  instance  been  read.  Lord  Mansfield  shrunk 
from  committing  himself  by  giving  a  decided  opinion 
on  the  question.  Wedderbume,  then  attorney- 
general,  was  called  in,  and  stated  in  precise  terms  that 
it  was  perfectly  legal  for  the  military  to  disperse  a 
riotous  assembly  by  force,  without  reading  the  riot 
act.  **  Is  that  your  declaration  of  the  law,  as 
attomey-general  r  asked  the  king.  "  It  is>"  replied 
Wedderbume.  ''Then  draw  up  an  order  to  that 
effect.  **  Wedderbume  immediately  drew  up  the 
order,  the  king  signed  it,  and  Lord  Amherst  put 
down  the  riots  the  same  evening.  Shortly  after  thisi 
Wedderbume  was  raised  to  the  chief-justiceship  of 
the  common  pleas,  and  created  a  peer.  Wedder- 
bume was,  like  Dunning,  extremely  vain  of  hii 
person;  and,  like  Dunning,  was  vain  of  a  person^ 
which  he  was  alone  in  admiring.  Boswell  once 
mentioned  to  Dr.  Johnson,  that  both  Wedderbume 
and  a  Mr.  Cator,  a  friend  of  his,  were  very  fond  of 
looking  at  themselves  in  the  glass.  ''  They  do  not 
surprise  me  at  all  by  doing  so,*'  said  the  doctor; 
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**  they  dee  reflected  in  that  glassi  men  who  have  risen 
from  ahnost  the  lowest*  situations  in  life;  one  to 
enonnons  riches,  the  other  to  eyery  thing  that  this 
world  can  give — ^rank,  fame,  and  fortune.  They  see, 
likewise,  men  who  have  merited  their  advancement 
by  the  exertion  and  improvement  of  those  talents 
which  Grod  hath  given  them;  and  I  see  not  why 
they  should  avoid  the  mirror."  Johnson,  however, 
was  no  admirer  of  Wedderbume.  "Trjring  him," 
says  Boswell,  ''  by  the  test  of  his  colloquial  powers, 
Johnson  had  found  him  very  defective.  He  once 
said  to  Sir  Joshua  Reynolds,  'This  man  has  now 
been  ten  years  about,  and  has  made  nothing  of  it,* 
meaning,  as  a  companion.  He  said  to  me  *  I  never 
beard  any  thing  from  him  in  company  that  was  at  all 
striking;  and  depend  upon  it,  sir,  it  is  when  you 
come  close  to  a  man  in  conversation,  that  you  discover 
what  his  real  abilities  are :  to  make  a  speech  in  a 
public  assembly  is  a  knack.  Now  I  honour  Thurlow, 
sir;  Thurlow  is  a  fine  fellow,  he  fairly  puts  his  mind 
to  yours.'  ** 

Amongst  the  most  celebrated  advocates  of  his  day, 
was  £dward  Law,  afterwards  Lord  Ellemborough, 
and  chief  justice  of  the  king's  bench.  An  insurance 
case,  in  which  he  was  engaged,  is  said  to  have  been 
the  first  thing  that  brought  him  into  notice.    Having, 

*  This  is  not  trae  of  Wedderburne^  who  was  of  an  ancient 
fiunily,  was  well  connected  and  educated,  and  had  always  lived 
in  the  best  society  in  both  London  and  Edinburgh. 
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upon  that  occasioii,  manifested  an  intimate  and  pro^ 
found  knowledge  of  mercantile  law,  and  having  suc- 
ceeded in  obtaining  a  verdict  for  his  clients,  he  waa 
afterwards  usually  retained  by  the  great  trading  and 
commercial  bodies  of  London,  in  all  I^;al  proceedings 
to  which  they  became  parties.     Law  had  also  the 
good  fortune  to  obtain  a  brief,  in  a  cause  still  more 
important,  and  which  proved  the  stepping  stone  to 
the  highest  honors  of  hia  profession.  It  is  well  known 
that  when  Warren  Hastings  was  impeached  by  the 
house  of  commons,  the  task  of  defending  the  ex* 
governor  was  proffered  to  Eiakine,  who  declined  it 
from  an  apprehension  that  it  would  involve  him  with 
his   party,    and  especially  with  Fox,  to  whom  he 
was  deeply  attached,  politically  and  personally*     Sir 
Thomas  Rumbold,  who  had  married  Law's  sister, 
upon  this  introduced  Law  to  Hastings,  and  the  young 
lawyer  was  ultimately  intrusted  with  the  conduct  of 
the  defence.     He  more  than  justified  the  expectation 
of  his  friends.     His  cautious  and  calculating  spirit— 
his  coolness  of  temper,  which  never  suffered  itself  to 
be  surprised  into  excess — ^his  strong  nerves,  which  all 
the  eloquence,  and  prejudice,  and  reputation,  against 
which  he  had  to  struggle,  never  overcame — admirably 
qualified  him  to  cope  with  the  vehemence  of  Burke, 
the  rich  fancy  of  Fox,   and  the  pointed  wit  and 
sarcasm  of  Sheridan ;   whilst,  on  the  score  of  legal 
knowledge,  Law  had  nothing  to  fear,  although  en- 
listed against  him  were  the  abilities  of  LaMrrence, 
Pigot,  and  Mansfield.     In  discharging  the  duties  thus 
imposed  upon  him,  Law  succeeded  in  establishing  a 
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great  constitutional  principlei  against  which,  Burke, 
speaking  as  the  repiesentatiye  of  the  commons  of 
England  had  protested :  he  succeeded  in  proving  that 
sitting  as  a  court  of  justice,  the  lords  were  bound  to 
adh^e  to  the  law — ^to  respect  the  rules  of  evidence 
established  by  law — and  to  give  the  accused  the  benefit 
of  every  technical  objection  that  would  avail  him  in 
Westminster  hall!     ''The  commons  of  England,** 
exclaimed  Burke,  ''  were  not  clerks,  but  laymen,  and 
as  such,  pursued  the  ends  of  justice  without  the 
niceties  of  special  pleading.*'    He  desired  also,  that 
the  evidence  upon  each  article  might  be  taken  sepa- 
rately— a  monstrous  proposition,  which  Law  success- 
fully  combated.  ''  It  was,'*  says  one  of  his  biographers, 
''  most  important  for  the  interest  of  the  defendant, 
that  the  whole  evidence  in  support  of  all  the  charges 
should  be  heard  before  he  entered  on  his  justification." 
With  Burke  and  Sheridan,  Law  came  frequently  into 
collision.      Having  complained  of  the  delay  on  the 
part  of  Burke  and  his  assistants,  Law  observed  ''  that 
the  right  honourable  manager  always  went  in  a  cirele, 
and  never  in  a  right  line.     They  owed  it  to  their 
common  character  to  prevent  unnecessary  delay.'* 
*'  Common  character!**  exclaimed  Burke,  in  a  tone  of 
hauteur, — "  I  can  never  suffer  the  dignity  of  the  house 
of  commons  to  be  implicated  in  the  common  charac- 
ter of  the  bar!   Let  the  learned  counsel  take  care  of 
Ms  character — ^we  know  the  dignity  of  our  statioi^!*' 
When  Law  called  upon  the  manager  to  retract  an 
assertion  he  had  made,  and  which  the  evidence  had 
proved  to  be  false,  Burke  replied,  in  a  proud  tone, 
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'*  my  lords,  the  counsel  deserves  no  answer  !*'  Sheridan 
stated  that  the  treasure  in  the  Zenana  of  the  B^um 
was  "  an  offering  laid  by  the  hand  of  piety  upon  the 
altar  of  the  saint.**  Law  enquired,  in  a  sarcastic 
tone,  '*  how  the  Begum  could  be  considered  a  saint, 
and  how  the  camels — ^the  better  part  of  her  tressures 
—were  to  be  laid  on  an  altar  ?**  Sheridan,  upon  this, 
declared  '*  that  it  was  the  first  time  in  his  life,  that 
he  ever  heard  of  special  pleading  on  a  metaphor  or  a 
bill  of  indictment  against  a  trope ;  but  such  was  the 
turn  of  the  honourable  gentleman's  mind,  that  when- 
ever he  tried  to  be  humorous,  no  jest  was  apparent, 
and  when  serious,  no  fact  could  be  found.*'*  Law's 
speech  for  the  defence,  which  occupied  the  whole  of 
three  days,  was  a  masterly  dissection  of  the  evidence 
which  had  been  produced  against  his  client,  and  con- 
trasted remarkably,  in  its  strict  coherency— disdain 
of  mere  ornament — and  display  of  legal  knowledge 
with  the  brilliancy,  but  often  the  exaggeration,  of  his 
eloquent  antagonists.  Without  doubt,  his  success 
upon  this  occasion,  was  the  means  of  advancing  his 

*  Law,  aoma  years  after  this/  had  an  opportunity,  wldeh  he 
(^d  not  fiul  to  aeize,  of  repaying  the  sarcasm  and  ridicule  he 
had  to  endure  at  Sheridan's  hands.  That  versatile  politician 
was  examined  by  him,  as  a  witness  upon  the  trial  of  Lord 
Thanet,  the  late  Mr.  Cntlar  Fefgusson,  and  others,  for  a  con- 
spiracy and  riot  at  Maidstone,  in  1796.  Law  took  ample  re* 
venge  for  past  wrongs.  Of  this  ezamniation,  Sheridan  used  to 
give  a  poetical  version ;  and  reported  that  when  Law  captiously 
observed,  ''do  pray  answer  my  question  without  point  or 
epigram;"  he  replied,  ''you  say  true;  your  questions  art  with- 
out  point  or  epigram," 
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preputation  greatly  in  public  estimation,  and  brought 
Um  a  large  accession  to  bis  rapidly-increasing  busi- 
ne8s«     He  bad  the  advantage  of  Erskine,  with  whom 
he  divided  the  business  of  the  common  law  courts,  in 
consequence  of  his  profoimd  legal  attainments.    And 
even  in  questions  which  demand  rather  the  tact  and 
address  of  the  advocate  than  the  learning  of  the 
lawyer,  Erskine  sometimes  found  his  rival  formidable. 
In  a  trial  at  Manchester,  an  objection  having  been 
made  to  the  admission  of  some  evidence,  Erskine  ex- 
claimed, "  Good  G— !  where  am  I T    « In  a  British 
court  of  justice ;"  coolly  replied  Law.    "  How  is  my 
client  to  be  exculpated  ?"    "  By  legal  evidence."    **  I 
stand,  I  stand,"  vociferated  Erskine,   ''before  the 
people  of  England,  for  justice."    "  And  I,"  spiritedly 
repfied  Law,  "  am  equally  before  the  people  of  Eng- 
land, for  the  protection  of  the  people  of  England ;  if 
you  rise  in  this  tone,  I  can  speak  as  loudly  and  as 
en^hatically."     But  the  two  leaders  mutually  ad- 
mired one  another,  and  when  the  fierce  contest  was 
over,  were  ready  to  pay  willing  tribute  to  each  other's 
merits.     Law  was  selected  out  of  the  whole  bar,  by 
Lord  Kenyon,  as  an  object  for  his  continual  censure. 
Towards  the  rising  lawyer  the  chief  justice  was  not 
ashamed  to  display  every  species  of  indignity  that  he 
possibly  could,  often  violating  the  common  decencies  of 
civilized  life— the  dignity  of  the  bench  was  a  notion 
wholly  foreign  to  his  mind.    Upon  one  occasion,  he 
received  from  Law  a  rebuke  as  dignified  as  it  was  just. 
Erskine,  who  was  on  the  other  side,  introduced  into 
his  speech  some  personalities  which  Law  considered 
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liimsdf  bound  to  answer.     In  b^^inning  ioM  reply, 
he  exdauned,  fixing  hit  eyes  on  £nkine» 


non  BIB  toft  iornda  taneok 


.» 


and  then,  stopping,  looked  Lord  Slenyon  foil  in  the 
fiice,  and  finished  the  quotation : — 


tamat  et  Jqpifcr  flMlit /' 


Once,  when  he  moved  unsaccessfiilly  for  a  new 
trial,  he  received  from  Kenyon  the  sarcastic  obser- 
vation, **  Well,  sir,  yon  have  aired  your  brief  once 
inore* 

Richard  Pepper  Arden  is  said  to  have  owed  his 
success  in  life,  in  a  great  measure,  to  his  youthful 
acquaintance  in  life  with  Mr.  Pitt*  These  two  young 
men,  one  of  whom  afterwards  presided  at  the  helm  of 
the  state  for  so  many  years,  became  acquainted 
through  the  accidental  circumstance  of  their  holding 
chambers  on  the  same  staircase  in  Stone  Buildings. 
Arden  was  not  amongst  those  happy  few  whose  ap- 
pearance in  court  was  immediately  followed  by  an 
overflow  of  business ;  but  his  family  connections,  which 
were  both  wealthy  and  numerous,  while  they  gra- 
dually increased  his  practice,  rendered  its  increase  not 
a  matter  of  actual  necessity.  He  was,  when  young, 
made  a  Welsh  judge.  To  his  conduct,  in  this  capa- 
city, a  severe  allusion  was  once  made  by  Lord 
Thurlow,  to  whom  Arden  was  personally  obnoxious. 
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On  one  occasicMi  he  was  argumg  in  court  a  case^  in 
the  course  of  which  the  age  of  a  certain  woman  men- 
tioned in  an  affidavit  came  in  question.  In  the  affi- 
davit she  was  stated  as  being  forty-five  years  old,  but 
Arden  believed  her  to  be  considerably  older.  Finding 
that  his  reasoning  did  not  convince  Mr.  (afterwards 
Bazon  Graham),  the  counsel  on  the  other  side,  Arden 
exdaimed  in  his  vivacious  manner,  **  Til  lay  you  a 
bottle  of  wine— **  Lord  Thurlow's  offended  look 
ieii)inded  him  of  what  he  had  said*  **  I  beg  your 
paxdon,  my  lord,  I  really  foigot  where  I  was.*'  **  You 
thought  you  were  in  your  own  eourt^  I  suppose,  Mr. 
Arden,**  growled  the  indignant  chancellor.  At  this 
time  it  was  customary  for  barristers  to  ''  ride  the 
circuit.'*  The  roads  were  not  whatMacAdam  has 
made  them  since,  and  posting  was  therefore  oom- 
paratively  rare.  Arden  used  to  relate  the  following 
anecdote  in  reference  to  his  adventures  he  had  in 
purchasing  a  horse  for  this  purpose.  "  Some  years 
ago  an  action  was  brought  against  a  gentleman  of  the 
bar,  respecting  a  horse  he  had  brought  for  the  circuit* 
The  horse  was  taken  home,  and  he  mounted  him  to 
diow  his  paces ;  the  animal  would  not  stir  a  step ;  h# 
tried  to  turn  him  round,  but  he  was  determined  not 
to  go  the  circuit*  The  horse  dealer  was  informed 
of  the  animal's  obstinacy,  and  was  asked  how  he  ven- 
tured to  sell  him  such  a  horse.  'Well,'  said  the 
dealer, '  it  caii't  be  helped ;  give  me  back  the  horse ; 
ghre  me  £5,  and  settle  the  matter.'  The  barrister 
refused,  and  advised  him  to  send  the  animal  to  be 
Woken  by  t  rough-rider.     'Rough-rider,'  said  the 
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dealer,  '  he  haa  had  rough  riders  enough  already.* 
'  How  came  you  to^sellme  a  horse  that  would  notgo  V 
rejoined  the  lawyer.  'I  sold  you  one  warranted 
sound,  and  sound  he  is«'  concluded  the  dealer,  '  but 
as  to  his  going,  I  never  thought  he  would  go,  and  I 
never  said  he  would.' " 

By  Pitt's  interest  Arden  was  created  successively 
solicitor  and  attorney-general,  in  connexion  with 
which  two  offices  he  held  the  chief  justiceship  of 
Chester.  An  absurd  incident  occurred  while  he  was 
holding  the  attorney-generalship:  the  following  ac- 
count has  been  recorded  by  Mr.  Reynolds : — "  To 
refuse  or  grant  a  patent  for  a  new  invention,  is  pecu- 
liarly within  the  province  of  the  attorney-general, 
who  does  not  usually  exercise  a  very  strict  surveil- 
lance. A  French  count  having  discovered  the  means 
of  creating  an  impelling  power,  by  the  aid  of  an  arti- 
ficial wind,  counteracting  the  effects  of  the  na- 
tural wind.  Baron  FUmtz.  thought  that  4his  balloon 
would  be  seen  sailing  like  a  ship,  and  applied  for  a 
patent.  The  attorney-general  naturally  surprised  at 
this  extraordinary  application,  desired  an  interview, 
and  my  father  being  out  of  town,  I  was  compelled  to 
conduct  the  count  to  Mr.  Arden's  chambers,  in  Por- 
tugal Street,  when  the  following  curious  conversation 
ensued,  'Pray,  what  does  this  absurd  application 
mean  V    '  Mean,  sir,'  I  repeated  with  some  surprise, 

*  it  means,  that  by  artificial  wind,  counteracting  the 
effects  of  the  natural  wind,  we  can  direct  balloons. 

*  And  what  then  ?'  '  What  then,  sir  V  *  Aye,  what 
then  ?•  *  Why,  sir,'  I  replied  with  great  consequence 
and  volubility,  *  we  shall  not  only  raise  botany  to  the 
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Ughest  pitch  of  perfectioii,  by  transplanting  fresh 
roots  and  plants  from  one  country  to  another ;  we 
shall  not  only  raise  the  sieges  of  garrisons  by  intro« 
dudng  armed  men  and  provisionsi  at  our  pleasure, 
but  we  shall  discover  the  North-  West  passage.'  *  Aye,* 
interrupted  the  attorney-general,  scarcely  able  to 
suppress  his  laughter,  '  and  in  your  mighty  wisdom 
not  only  defraud  the  customs  and  excise,  but  annihi- 
late the  revenue  arising  from  the  post-office.  Pooh ! 
nonsense!  artificial  wind  (laughing  heartily)  stuff, 
who  ia  to  supply  the  wind?  Your  client  there?' 
Hie  baron  seeing  the  attorney-general,  as  he  con- 
ceived, delighted,  smiling  said,  '  L'  advocat^neral, 
que  dit-il,  Mons.  Frederic  V  I  replied,  in  bad  French, 
made  worse  by  confusion,  'II  demande,  baron,  si 
Tous  Stes  le  personne  qui  fait  le  vent  flatulent." 
*  Diable !'  exclaimed  the  baron.  The  attorney-general 
dien  rose,  bowed,  and  coolly  desired  me  to  tell  my 
fSather  that-the  baron's  was  less  a  case  for  a  lawyer 
than  a  physician.'' 

As  an  advocate,  John  Scott,  so  familiar  to  the 
student  of  '^  Yesey"  as  Lord  Eldon,  failed  to  acquire 
any  considerable  fame.  As  his  practice  lay  chiefly  in 
the  chancery  court,  he  had  not  much  opportunity  for 
displaying  anything  like  forensic  oratory ;  but  he  had 
the  i^yportunity,  which  he  seized,  of  manifesting  that 
tact  and  discretion,  which,  as  much,  if  not  much  more 
than,  eloquence,  go  to  the  composition  of  an  accom- 
plished advocate.  His  manner  of  addressing  the 
rough  old  chancellor,  Thurlow,  was  deferential  and 
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lespectfuL  He  would  riae  with  an  air  of  fidgned 
embarraaament,  and  wait  until  a  aorly  nod  would  tell 
him  that  the  chancellor  was  ready  to  hear  him. 
Artfully  directing  hia  observationa  aa  much  to  the 
judge  as  to  the  cause,  he  generally  managed  to  obtain 
the  chancellor's  attention ;  and  by  never  pushing  bis 
argument  when  he  found  it  displeasing  to  ThorloWy 
eondliated  his  regard*  Scott,  however,  distingmshed 
himself  rather  as  a  lawyer  than  as  an  advocate..  The 
ready  wit,  the  rapid  elocution,  the  fund  of  humonr^ 
the  intimate  knowledge  of  the  worlds  which  is  essen* 
tial  to  success  in  the  nisi  prius  advocate,  Scott  did  not 
possess.  When  the  leader  of  the  northern  circuit,  be 
was  ashed  by  a  yoimg  barrister,  about  to  travel  that 
circuit,  what  books  it  was  advisable  he  should  biing 
with  him,  he  replied,  *'  The  beat  you  can  take  is 
foe  MiUerr 

Home  Took  declared  that  if  he  were  to  be  tried 
again,  he  would  plead  guilty,  rather  than  hear  Scott's 
long  speeches,  one  of  which  lasted  nine  hcmrt. 

When  attorney-general,  Scott  is  admitted  to  have 
behaved  with  much  leni^  in  the  discharge  of  his  duty 
as  state  prosecutor.  After  the  trial  of  Thomas  Hardy 
for  high  treason,  the  following  circumstance  occurred; 
we  give  it  in  his  own  words.  **  After  a  trial  of  many 
days,  the  jury  retired  to  deliberate ;  upon  thw  re- 
turn their  names  were  called  over.  I  shall  never 
forget  that  awful  moment.  'Gentlemen  of  the  jury,' 
said  the  clerk  of  arraigns,  *  are  you  agreed  in  your 
verdict  ?  what  say  you— is  Thomas  Hardy  guil^  of 
high  treason,  of  which  he  stands  indicted,  or  is  he  not 
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guilty  r   *Not  guilty/  in  an  audible  tonei  was  the 
answto.     It  was  received  in  court  silently,  and  with- 
out noise — all  was  sdU — ^but  the  shout  of  the  people 
was  heard  down  the  whole  street.    The  door  of  the 
jury-box  was  opened  for  the  juiymen  to  retire;  the 
crowd  separated  for  them  as  the  saviours  of  their 
country.   I  was  preparing  to  retire,  when  Mr«  Garrow 
said, '  Do  not,  Mr.  Attorney,  pass  that  tall  man  at 
the  end  of  the  table.'    '  And  why  not,'  said  Mr.  Law, 
who  stood  next.    '  He  has  been  here,'  answered  Mr. 
Garrow,  *  during  the  whole  trial,  with  his  eyes  con- 
stantly fixed  on  the  attorney-general.'    '  I  will  pass 
him,'  said  Mr.  Law.    'And  so  will  I,"  was  my  re- 
joinder.    As  we  passed  the  man  drew  back.    When 
I  entered  my  carriage,  the  mob' rushed  forward,  cry- 
ing, '  That's  he,  drag  him  out.'    Mr.  Erskine,  from 
whose  carriage  the  mob  had  taken  off  the  horses  to 
draw  him  home  in  triumph,  stopped  the   people, 
saying,  *  I  will  not  go  without  the  attomey-generaL' 
I  instantly  addressed  them ;  *  So  you  imagine  that  if 
you  kill  me,  you  will  be  without  an  attorney-general  V 
Before  ten  o'clock  to-morrow  there  will  be  a  new 
attorney,  by  no  means  so  favourably  disposed  to  you 
as  I  am.'    I  heard  a  Mend  in  the  crowd  exclaim, 
'Let  him  alone,  let  him  alone!'     They  separated, 
and  I  proceeded.    When  I  reached  my  house,  in 
Gower-street,  I  saw  dose  to  my  door  the  tall  man 
who  stood  near  me  in  court    I  had  no  alternative. 
I  instantly  went  up  to  him.    '  What  do  you  want, 
I  said.  '  Do  not  b^  alarmed,'  he  answered, '  I  have 
attended  in  court  during  the  whole  of  the  trials.    X 
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know  my  own  strength,  and  am  resolved  to  stand  by 
you.  You  once  did  an  act  (^  great  kindness  to  my 
father*  Thank  God  you  are  safe  at  home ;  may  he 
bless  and  protect  you  V    He  instantly  disappeared^' 

At  the  trial  of  Home  Tooke,  Scott,  who  prose- 
cuted as  attorney-general,  declared,  in  undertaking 
the  prosecution,  he  had  been  guided  by  the ,  dictates 
of  his  conscience,  and  expressed  his  hope  that  aftex 
he  was  gone,  his  children  might  feel  that  in  leaving 
them  an  example  of  public  probily,  he  had  left  them 
an  inheritance  feur  more  precious  than  any  acquisition 
of  property  or  honour  he  could  bequeath  to  them. 
In  repeating  these  words.  Sir  John  Scott  shed  tears, 
and  to  the  suiprise  of  the  court,  Mitford,  the  solicitor- 
general,  wept  also.  "  What  on  earth/'  said  some  one 
to  Home  Tooke,  ^  can  Mitford  be  crying  for  f '  **  At 
the  thought  of  the  little  inheritance  that  poor  Scott 
is  likely  to  leave  his  children  !**  was  Tooke's  reply. 

As  an  advocate,  Scott  was  immeasurably  inferior 
to  Mr.  Serjeant  Cockle,  whose  powers  of  persua^ 
sion  were  so  great,  that  he  obtained  the  appellaticm 
of  '^  the  almighty  of  the  north."  In  illustration  of 
this  phrase,  the  following  anecdote  has  been  related. 
A  person  who  had  a  cause  about  to  be  tried  at  one  of 
the  assize  towns  on  the  northern  circuit,  attaided  a 
consultation  of  his  counsel ;  but,  in  spite  of  the  fa« 
vourable  view  they  took  of  his  case,  he  seemed  by  his 
dolorous  visage  to  apprehend  a  failure..  At  length 
he  exclaimed,  '*  I  am  much  obliged  to  you,  gentle- 
men, I  am  much  obliged  tp  you — ^but  it  won't,  do-^t 
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can't  do — ^the  almighty  ib  agamst  me  !'*  *^  Are  you 
mad,  manf  exclaimed  the  leader,  amazed  at  the 
extraordinaiy  speech.  *'  What  has  the  Ahnighty  to 
do  with  your  cause  f  **  I  dou't  mean  Ahnighty  God, 
sir,**  replied  the  client.  '*  I  mean  Serjeant  Cockle — 
he*s  o*  t'other  side."  Of  Serjt.  Cockle's  powers  of 
ridicule,  Mr.  Espinasse  tells  the  following  story.  An 
action  was  brought  by  a  builder  at  Battle,  to  recover 
the  amount  of  his  bill  for  building  a  house.  A  sur- 
veyor was  examined  to  prove  that  the  work  had  been 
properly  executed ;  and,  according  to  the  custom  of  his 
firatemity,  he  delivered  his  evidence  in  a  tone  of  pom- 
pous conceit.  Cockle,  in  examining  him,  treated  him 
with  an  air  of  mock-respect,  which  made  him  believe 
that  the  Serjeant  admitted  his  pretensions,  and  esti- 
mated bim  at  the  value  he  set  upon  himself.  Cockle 
begged  him  to  produce  the  original  of  the  estimate  he 
had  made  of  the  work  charged.  It  was  accordingly 
handed  to  him.  It  stated  the  names  of  the  plaintiff 
and  defendant,  the  various  items  of  the  chaise,  and 
concluded,  '^  I  value  at  the  sum  of  £350,  the  above 
work  done  at  Battle  in  the  county  of  Sussex.**  When 
the  Serjeant  addressed  the  jury,  he  did  so  in  the  fol- 
lowing words :  *'  Gentlemen,  a  surveyor  is  an  anoma^ 
lous  kind  of  animal ;  he  can  neither  think,  nor  qpeak,' 
nor  write,  like  a  common  person.  His  perfect  con- 
riction  of  his  own  im|>ortance,  is  shown  in  every  word 
he  utters,  and  in  every  sentence  he  writes,  even  to  the 
making  out  of  a  carpenter's  biU.  This  puppet  sur- 
veyor is  not  content  with  giving  hid  estimate  in  plain 
language,  and  signed  with  his  name ;  he  must  assume 
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the  style  of  an  ambassadoTy  and  sabscribe  as  an  envoy 
would  a  treaty  of  peace.     Look  at  the  estiniate  and 
bill ;  he  sets  out  the  particulars  of  the  charge,  which 
he  pronounces  to  be  of  the  value  of  £S50  per  carpen- 
ter's work — that  is  plain  English ;   but  how  does  it 
conclude?   In  the  dignified  language  of  diplomacy; 
'  Done  at  Battle  in  the  county  of  Sussex ;'  signed  as 
our  ambassador  at  Paris  would  conclude  a  treaty  of 
peace  for  Ghreat  Britain."    It  was  by  his  powers  of 
humour  that  Cockle  succeeded  in  winning  verdicts. 
He  was,  unlike  Eldon,  no  lawyer;  he  was  also,  unlike 
Eldon,  an  admirable  punster,  and  by  the  mere  foree 
of  his  jokes  would  drive  his  opponent  out  of  court. 
In  examining  witnesses  he  never  brow-beat  or  intimi- 
datedi  he  always  put  them  in  good  humour  with  than- 
selves,  and  then  drew  from  them  admisaiohs  fiEttal  to  his 
opponents.    He  had,  in  addressing  the  jury,  an  ad- 
vantage over  even  Law,  afterwards  Lord  EUenborough, 
who  was  listened  to  with  more  reverence,  but  who 
did  not    produce  convictions  like    the   worthy  ser- 
jeanU    Cockle  was  so  fond  of  conviviality,  that  he  has 
often  attended  consultations  in  a  state  of  absohite 
intoxication. 

Mr.  Serjeant  Bond  was  an  advocate  resembling, 
in  many  particulars,  his  brother  Cockle.  They  were 
both  frequently  pitted  against  Serjeant  Leblane,  over 
whom,  with  his  formal  starched  manner,  which  always 
raised  a  doubt  of  sincerity,  they  both  had,  at  least,  at 
niri  priut,  a  very  decided  advantage.  Bond,  who  was 
bom  in  Surrey,  had  a  very  laxge  practice  at  the  se»> 
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sions  there,  and  was  very  fond  of  making  allusions  to 
<f  my  native  conn^/'  which  never  failed  to  tell  with 
Surrey  juries.  He  succeeded  in  estahlishing  in  that 
county  a  reputation  equal  to  that  which  Serjeant 
Codle  possessed  in  the  North :  and  many  a  jury  has 
heen  known  to  give  as  its  verdict,  ''We  finds  for 
Serjeant  Bond,  and  costs  !** 

Thomas  Erskike  was  one  of  the  ablest  and  most 
intrepid  advocates  that  ever  adorned  the  bar*  His 
nerve  and  courage  were  not  easily  to  be  shaken ;  and 
no  consideration  would  erer  induce  him  to  forbear 
from  trying  any  point  which  he  considered  would 
benefit  his  client.  His  style  of  speaking  was  deda^- 
matory,  but  not  diffiise-^his  vivid  imagination  sup* 
plied  him  with  forcible  images-^which,  clothed  in 
language  of  transparent  beauty,  never  failed  to  cany 
the  jury  along  with  him. 

Erskine  would  often  take  laudanum  to  assist  him 
in  speaking.  It  excited  his  imagination,  and  enabled 
him  to  make  those  brilliant  appeals  to  the  jury  in 
which  he  manifested  his  great  powers.  Much  of  this 
eloquence  he  owed  to  his  high  animal  spirits :  without 
such  let  no  one  hope  to  be  a  great  orator!  His 
carefulness  in  getting  up  his  cases  was  remarkable, 
although  he  was  fond  of  pretending  that  he  did  every 
tiling  in  obedience  to  the  mere  impulses  of  the  mo- 
ment. He  was  not  only  great  on  great  occasions: 
in  cases  of  inferior  importance,  where  dazzling  elo- 
quence would  have  been  out  of  place,  he  was  judicious 
and  effective.    He  had  all  the  timid  susceptibilities  of 
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genius*  When  speaking,  he  would  lode  round  to  the 
bar  for  encouragement.  Oncci  looking  at  Ga^fiow, 
and  not  perceiving  any  sign  of  approbation  on  his 
countenance,  Erskine  whispered  to  him,  "Who  do 
you  think  can  get  on  with  that  d — d  wet  blanket-face 
of  yours  before  him  f*  He  once  in  addressing  a  jury 
observed  a  barrister  sitting  near  him,  whose  mouth 
nature  in  her  wisdom  had  been  pleased  to  contort. 
"  If  that  fellow  is  not  removed,'*  he  said  in  a  low  tone 
to  some  one  near  him,  **  I  shall  certainly  sit  down.** 
He  examined  witnesses  with  great  discretion,  and  sue- 
ceeded  vcy  happUy  in  turning  auch  »  displayed 
great  self-conceit  into  deserved  ridicule.  Once  ex- 
amining a  person  who  travelled  for  a  great  London 
house,  Erskine  asked  him  "if  he  were  not  a  rider?'' 
"  I*m  a  traveller,  sir,*'  replied  the  mtness,  with  an 
air  of  offended  importance.  "  Indeed,  sir,  and  pray 
are  you  not  addicted  to  the  failing  usually  imputed  to 
travellers  f  *'  Erskine  was  on  one  occasion  of  counsel 
for  the  defendant,  in  an  action  brought  to  recover  the 
value  of  a  quantity  of  whalebone.  The  defence  was, 
that  the  whalebone  was  of  inferior  qualily  to  what  it 
was  asserted.  The  witness  by  whom  Erskine  hoped  to 
establish  his  case  was  so  stupid,  that  he  appeared  not 
to  know  the  difference  between  thick  whalebone  and 
long  whalebone.  At  length,  driven  to  desperation, 
Erskine  exclaimed,  "Why,  man,  you  seem  not  to 
know  the  difference  between  what  is  thick  and  what 
is  long.  Now  I'll  tell  you  the  difference.  You  are 
a  thick-headed  fellow,  but  you  are  not  a  long-headed 
fellow."    He  was  once  retained  for  a  Mr.  Bolt,  whose 
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character  waa  impugned  by  Mingay,  who  was  counsel 
on  the  other  side.  '*  Gentlemen/'  said  Ersldne  in 
reply,  **  the  plaintiff's  counsel  has  taken  very  unwar- 
rantable liberties  with  my  client's  good  name,  repre- 
senting  bim  as  litigious  and  unjust ;  so  far,  however, 
firom  this  being  his  character,  he  goes  by  the  name  of 
Boli  Upright  r  This  epithet  Ersldne  invented  for 
this  purpose.  Mr.  Espinasse  relates  the  following 
anecdote  of  Exskine : — "  A  Mr.  Rippingham,  an  old 
attorney  £rom  the  east  end  of  town,  was  a  client  of 
mine  and  Erskine's.  He  was  a  worthy  old-fashioned 
man,  particularly  attached  to  the  style  of  dress  of  his 
younger  days,  and  retaining  it  unaltered,  despite  the 
changes  of  fiEushion.  His  whole  dress  was  for  that 
reason  grotesque,  but  his  wig  especially  so.  It  had 
two  large  side  curls,  and  a  queue  or  pigtail,  of  at 
least  the  length  of  eighteen  inches,  appended  to  it. 
This  hung  half-way  down  Rippingham's  back,  and 
was  the  subject  of  a  constant  joke  by  Ersldne,  with 
our  old  client,  as  he  sat  in  court  before  him.  A  cause 
was  tried  at  Guildhall,  while  Rippingham  was  so 
seated*  The  principal  witness  was  a  very  eminent 
surveyor  near  Gray's  inn,  a  Mr.  Wigg.  His  name 
was  much  played  upon  by  Mr.  Bearcroft,  in  urging 
the  credit  due  to  him.  When  Ersldne  got  up  for  the 
defendant :  *'  Gentleman,"  says  he,  '*  you  have  had 
quite  enough,  I  think,  of  the  wig,  and  *  thereby  hangs 
a  tale :' "  at  the  same  time  seizing  Rippingham's 
jngtail  dose  to  his  poll,  he  cocked  it  upright  at  the 
back  of  his  head  with  ludicrous  effect. 
Erskine  is  said  never  to  have  cared  for  consulta- 
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tions.  Mr.  Ecpinasse  mentiaiis  his  accompanying  a 
eUent  one  evening  to  Enkine*8  chambers.  In  the 
room  into  Dvliich  they  were  shown  were  between 
thirty  and  forty  phials,  each  containing  a  slip  of  raa- 
dinm.  When  Erskine  came,  he  said,  "  Espinasae,  do 
you  know  how  many  sorts  of  geraniums  there  axe  f" 
^*  Not  I,  truly,**  was  the  reply.  **  There  are  above  a 
hundred,**  said  he,  and  then,  much  to  the  annoyance 
of  the  solicitor  present,  launched  out  into  a  bng 
dissertation  upon  the  various  merits  of  each  kind. 
At  length  he  stopped,  and  said,  **  Espinasse,  now  state 
the  case,  for  I  have  no  time  to  read  my  brief.**  Mr. 
Espinasse  did  so,  and  there  the  eamukatian  ended. 
The  anxious  attorney,  however,  had  the  pleasure  next 
morning  of  hearing  his  case  admirabty  argued  by 
Eirskine — **  every  point  put  with  accuracy,  and  en- 
forced with  eloquence.**  As  an  evidence  of  his  indif- 
ference to  the  etiquette  of  the  profession,  the  following 
drcumstanoe  is  remarkable.  He  had  a  £Bivourite  dog 
whose  name  was  Toss.  Tins  dog  he  taught  to  sit  up 
in  a  chair  with  his  fore-paws  placed  before  him  on 
the  table.  Erakine  would  then  tie  one  of  his  bands 
round  the  dog*s  neck,  put  an  open  book  between  his 
paws,  and  introduce  him  in  this  attitude  to  his  dlienta. 

Sir  Vicart  Oibbs,  or,  as  he  has  been  nicknamed, 
Sir  Vinegar  Gibbs,  although  his  career  was  not  sndi 
as  to  bring  him  within  the  scope  of  our  chapter  on 
''early  struggles,**  was  in  the  truest  sense  of  tke 
words,  the  child  of  his  own  deeds.  Bom  the  son  of 
an  Exeter  apothecary,  his  success  arose  in  no  degree 
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from  his  fionily  connexions ;  but  we  are  not  infonned 
that  he  suffered  at  any  period  of  his  life  any  of  those 
sad  privations  through  which  so  many  of  our  eminent 
kwyexs  have  passed.  He  abstained  from  all  the 
amusements  of  town  dxuing  his  pupilage,  devoting 
himself  wholly  to  the  study  of  his  profession*  He 
practised  for  nearly  twelve'  years  imder  the  bar,  rising 
slowly  into  notice.  After  his  call  he  came  into  a 
very  considerable  practice,  especially  in  mercantile 
cases,  to  the  law  of  which  he  had  particularly  devoted 
himself.  He  was  first  brought  into  public  notice  by 
his  holding  a  brief  under  Erskine,  in  the  trials  of 
Hardy  and  Home  Tooke  for  high  treason,  in  1794; 
and  succeeded,  together  with  his  leader,  in  obtaining 
a  verdict  of  ^*  not  guilty.**  It  was  at  Home  Tooke'S 
special  request,  that  Gibbs  was  engaged  on  this  oc- 
casion ;  for  Tooke  was  well  aware  that  his  ease  mi^t 
need  not  only  an  eloquent  advocate,  but  also  a  good 
lawyer;  and  that  however  admirably  Erskine  would 
perform  the  part  of  the  former,  he  wa^  by  no  means 
equally  qualified  for  the  latter.  In  his  reply,  Erskine 
warmly  acknowledged  the  assistance  he  had  received 
from  Gibbs.  **  I  stood  here,*'  he  said,  ^'  not  alone, 
indeed,  but  firmly  and  ably  supported  by  my  honour- 
able, excellent,  and  learned  friend.*'  Here  he  was 
interrupted  by  a  noise  in  the  court.  '*  I  am  too  much 
used  to  public  life,"  he  continued,  *'  to  be  at  all  dis- 
concerted by  any  of  these  little  accidents,  and,  indeed, 
I  am  rather  glad  that  any  int^ruption  gives  me  the 
opportunity  of  repeating  a  sentiment  so  very  dear  to 
me.    I  stood  up  hete,  not  alone,  but  ably  and  man* 
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fully  supported  by  this  excellent  friend,  who  sits  by 
me."  In  1805,  Gibbs  was  made  solicitor-general^ 
and  afterwards,  attorney-general.  His  attorney- 
generalship  was  diielBy  distinguished  by  the  number 
of  ez-offido  informations  which  he  filed  against  the 
press.  Within  three  years  he  filed  informations  against 
seventy  persons,  while  in  the  thirty  years  preceding 
1791,  only  seventy  persons  had  been  prosecuted 
altogether.  ''Sir  Richard  Philips,**  so  writes  Sir 
Richard  himself,  "  was  witness  in  a  cause,  in  which 
Sir  Vicary  asserted,  in  his  coarse  way,  that  if  any 
publisher  bought  a  book,  without  consulting  re- 
views in  regard  to  former  works  of  the  same  au- 
thor, he  was  the  greatest  fool  in  Christendom,  and 
ought  not  to  be  allowed  to  walk  about  without  a 
keeper.  Sir  Richard,  however,  said  he  never  read 
them.  A  few  days  afterwards,  they  were  in  the 
drawing  room  at  St.  James's.  Sir  Vicary  Gibbs,  at 
a  great  distance  across  a  crowd  of  heads,  recognized 
the  sheriff,  by  a  continuance  of  cordial  salutations, 
which  were  at  first  gravely  received,  and  not  returned ; 
but  in  a  few  minutes,  he  bustled  through  the  throng, 
and  held  out  his  hand — ^the  sheriff  smiled,  and  re- 
marked, that  after  all  which  had  passed  in  the  papers, 
it  was  strange  to  see  them  ia  that  attitude.  "  Pshaw, 
sir,  do  you  think  I  regard  newspapers?*  'Yet,'  re- 
joined Sir  Richard,  '  you  have  as  great  an  interest  in 
them  as  a  publisher  in  reviews :'  '  You  are  right,  you 
are  right,  sir,  but  you  must  not  expect  a  pleader  to  be 
always  logical.  The  man  must  be  distinguished  from 
the  advocate ;  I  hope  we  are  friends,  and  shall  continue 
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90.''  Waspish  and  restless  as'was  Oibbs's  temper,  in  this 
instance  his  anxietj  to  become  reconciled  with  that 
most  conceited  of  Pythagoreans  showed  a  right  qpirit. 
Sir  Yicary  was  decidedly  deficient  in  the  organ 
of  facetionsnessy  if  such  a  term  has  been  yet  adopted 
into  the  nomenclature  of  phrenology.  The  following 
anecdote  will  show  what  success  attended  his  efforts 
to  be  funny.  A  dergyman,  who  was  refused  a 
licence  to  a  lectureship  by  his  diocesan,  because  he 
had  preached  against  infSant  baptism,  applied  to 
tiie  king's  bench  for  a  mandamus ;  and  filed  affida« 
Tits,  that  such  was  the  effect  upon  others,  that  they 
immediately  had  children  baptized,  in  whose  case 
the  ceremony  had  been  omitted.  This  denial  re- 
minded him,  the  attorney-general  observed,  of  a 
nurse,  who,  in  cutting  some  bread  and  butter  for  a 
child,  happened  to  let  the  bread  faU,  and  exclaimed, 
in  a  pet,  ''rot  the  loaf;"  the  child  reported  the 
exdamation  to  the  modier,  when  the  nurse  not 
only  denied  the  words,  but  declared  she  had  said 
''bless  the  bread.'*  Gibbs,  although  an  admirable 
advocate,  where  clear  logical  statements  and  mere  in- 
genuity were  required,  was  not  sufficiently  acquainted 
with  the  woild  to  be  effective,  in  cases  where  feelings 
were  to  be  appealed  to,  and  sympathies  excited.  He 
said,  once,  "  what  can  a  girl  of  seventeen  know  of 
love?  It  is  preposterous  to  suppose  such  a  thing 
possible !"  His  studious  habits  in  the  early  part  of 
his  life,  had  debarred  him  from  the  opportunity  of 
acquiring  much  knowledge  on  this  subject.  When 
he  appeared  as  prosecutor,  in  a  case  arising  out  of  a 
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riot  in  a  theatre^  Mr.  Scarlet  complained  that  he  had 
not  made  sufficient  allowance  for  the  impatiaice  of 
an  audience,  imputing  this  to  his  ignorance  of  the- 
atrical matters.  It  was  with  some  warmth  (jihbs 
repelled  the  imputation,  and  gravely  asserted  that  he 
had  been  in  a  theatre  when  a  young  man.  Towards 
attomies  Gibbs  nourished  feelings  akin  to  anything 
but  christian  charity.  He  used  to  call  them  the 
prowling  jackals,  the  predatory  pilot-fish  of  the  law* 
Once,  while  addressing  the  court  in  an  action,  in 
which  the  attorney  of  one  of  the  parties  had  played 
a  very  disreputable  part,  Gibbs  suddenly  exclaimed, 
looking  at  his  victim,  **  Does  any  of  you  want  a  dirty 
job  to  be  done?  There  stands  Mr.  Channing  the 
attorney,  ready  to  do  it.'*  The  judge  stopped  him ; 
but  GKbbs  would  not  desist.  '^  I  will  not  be  silenced : 
the  fellow  deserves  to  be  exposed,  and  I  will  expose 
him.**  While  on  the  circuit,  an  attorney,  late  one 
night,  brought  him  a  heavy  brief :  Gibbs  snatched  it 
from  his  hand.  *^  Is  all  this  evidence,**  he  enquired, 
in  a  sharp  quick  tone.  **  No,  sir,  forty  pages  are 
my  observations,^'  was  the  reply.  **  Point  out  your 
observations."  It  was  done,  and  Gibbs  tearing  out 
the  sheets,  thrust  them  into  the  fire,  and  loddng  the 
attorney  maliciously  in  the  face,  exclaimed,  ^'  There 
go  your  observations  f*  Towards  the  bar  he  did  not 
show  a  very  courteous  spirit.  At  consultations  with 
his  brethren,  after  stating  his  own  view  of  the  case^ 
he  went  through  the  ceremony  of  asking  their 
opinions,  but  took  care  to  let  them  know  he  held  it 
a  ceremony  only,  and  that  his  mind  was  made  up. 
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In  court  his  demeanour  was  not  much  more  gracious. 
Vfoa  one  occasion  he  received  a  severe,  but  well« 
merited  reproof  for  his  assuming  and  contemptuous 
bearing.  Mr.  Topping  was  retained  as  counsel 
against  him ;  and,  disgusted  with  the  presumptuous 
and  overbearing  tone  of  Gibbs,  adverted  to  it  most 
severely  in  his  address  to  the  jury,  summoning  up 
his  observations  with  the  weU-known  lines^ 

"  He  doth  bestride  the  narrow  world 
Like  a  colossus ;  and  we  petty  men 
Walk  under  his  huge  legs,  and  peep  about 
To  find  ouTBelves  dishonorable  graves.'* 

The  tone  and  gesture  with  which  this  was  delivered 
and  enforced,  is  not  to  be  described*    On  the  bench, 
Sir  Yicaiy  Gibbs  is  said  to  have  shewn  greater  mild- 
ness of  character,  and  to  have,  in  some  measure  re- 
nounced that  habit  of  snarling  and  cavilling  while  at 
the  bar,  which  detracted  from  his  usefuhiess  as  an 
advocate^  and  his  credit  as  a  man.     The  following 
anecdote  has  been  related  of  him,  when  chief  justice 
of  the  common  pleas :  A  £riend  of  Serjeant  Running- 
ton,  who  had  never  before  visited  the  conmion  pleas, 
having  one  day  accompanied  the  sergeant  to  that 
court,  was  amused  with  hearing  the  judges  and  coun- 
sel addressing  each  other  as  brothers,  and  observed 
it  was  the  first  example  he  had  found  of  Shakes- 
peare's line, 

"We  few— we  happy  few— we  band  of  brothers.*** 
^  In  former  times^  when  the  bar  of  the  common  pleas  was 
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"  We  have  a  different  version  of  that  here/'  said 
Runnington ;  ''  it  is  ^  we,  few  happy,  band  of  bro- 
thers/ '*  **  Whom  do  you  mean  by  the  *  few  happy/" 
enquired  the  visitor.  *^  Those  who  have  no  biudnen/* 
said  the  sergeant,  "  for  they  do  not  come  in  contact 
with  Gibbs."  A  king's  serjeant,  since  promoted  to 
the  bench,  is  said  once  to  have  exdaimed,  ''  I  wish 
Sir  Vicary  would  knock  me  down  at  once,  and  not 
keep  continuaUy  pinching  me."  There  is  more  of 
exaggeration,  probably,  than  truth  in  these  anecdotes. 

Sir  Vicaiy  Gibbs  died  in  18S0,  leaving  behind  him 
a  character  for  great  learning,  probity,  and  domestic 
virtues. 

Mr.  Oarrow  was  the  son  of  a  schoohnaster  at 
Barnet,  and  was  for  some  time  in  the  office  of  an 
attorney  in  the  city.  When  a  law  student,  he  was  a 
member  of,  and  frequent  debater  at,  the  celebrated 
Robin-hood  Society,  at  which  Burke  was  in  his  early 
days  a  constant  attendant.  It  was  in  this  place 
that  Oarrow  acquired  that  knowledge  of  life  and 
manners  which  enabled  him  to  cope  successfiilly  with 
the  acute  Topping  and  the  brilliant  Erskine. 

Mr.  Garrow  distinguished  himself  very  shortly  after 

•xduuvdy  filled  by  Serjeants,  the  counsel  and  the  judges  were 
coming  constantly  into  collision.  A  particularly  testy  judge 
of  that  court,  calling  a  seijeant  who  was  speaking  before  him, 
''Brother,''  a  stranger  remarked,  that  he  had  never  before 
heard  a  judge  apply  that  fraternal  epithet  to  a  counsel.  "Oh, 
sir,  said  a  lawyer,  it  is  nothing  uncommon ;  they  are  brothers-— 
that  is,  brotker$'in4am" 
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he  was  called  to  the  bar,  in  the  prosecution^  at  the 
Old  Bailey,  of  a  notorious  sharper,  who  had  stolen  a 
Ull  of  exchange,  under  pretence  of  getting  it  dis- 
counted.    The  prisoner  had  retained  some  of  the 
ablest  counsel  at  the  bar,  and  the  leader  presuming 
on  Garrow's  youth  and  inexperience,  declared,  in  a 
presuming  tone,  that  the   fact,   as  proved,  did  not 
amount  to  a  felony.     Garrow  replied  with  so  much 
readiness  and  point,  that  the  presiding  judge  (Mr.  J. 
Heath)  left  the  case  to  the  jury,  reserving  the  point 
of  law  for  the  consideration  of  the  twelve  judges,  by 
whom  the  conviction  was  affirmed.     Of  this  circum- 
stance, which  brought  Garrow  at  once  into  notice,  he 
was  reminded  in  after  life.     Some  years  afterwards, 
when  at  the  height  of  his  reputation,  he  was  examin- 
ing a  witness  in  the  King*s  Bench.     Among  other 
questions  he  asked  him  if  he  were  not  a  fortune  teller. 
"  I  am  not,"  replied  the  witness ;  "  but  I  can  tell 
yours."      "What  is   that  to    be?"  asked  Garrow. 
"  Why,  sir,  as  you  made  your  first  speech  at  the  Old 
Bailey,  so  you  will  make  your  last  there."     "  Wit- 
ness!" exclaimed    Lord  Kenyon,  quite  scandalized, 
"I, shall  commit  you  for  your  insolence."    "Take 
care,  my  lord,"  was  the  answer,  "  that  you  do  not 
commit  yourself." 

On  another  occasion,  Garrow  was  examining  an  old 
spinster,  for  the  purpose  of  proving  the  tender  of  a 
certain  sum  of  money  having  been  made,  but  found 
K>me  difficulty  in  making  out  his  case.  Jekyll,  who 
was  in  court  at  the  time,  scribbled  the  following 
epigram,  and  threw  it  over  to  him : — 

VOL.  I.  L 
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**  Garrow,  submit — ^that  tough  old  jade 
Will  never  prove  a  tender  nuiid  I" 

It  used  to  be  said  of  Mr.  Garrow  that  he  was  not  (mly 
an  advocate,  but  an  actor ;  and  that  when  silent  he 
did  not  cease  addressing  the  jury  by  the  change  in 
his  features. 

The  reputation  of  Mr.  Jekyll  has  extended  too 
far  beyond  the  limits  of  Westminster  hall  and  the 
western  circuit,  to  justify  our   omitting  his  name. 
He  was,  in  an  age  of  wits,  esteemed  a  wit ;   and  al* 
though,  with  the  usual  liberality  of  the  public,  the 
credit  of  many  a  bon  mot  has  been  awarded  him  which 
was  not  fairly  his  own,  sufficient  evidence  has  been 
preserved  of  his  inexhaustible  fund  of  fanciful  hu- 
mour, to  lend  colour  to  the  fraud.    Mr.  Jekyll  was 
a  whig    of   the    old    school  —  an   elive  of  Carlton 
house ;  and  although  known  only  at  the  common-law 
bar,  was,  in  1816,  appointed  a  master  in  chancery. 
This  appointment  induced  much  observation  at  the 
time.     The  most  remarkable  feature  in  Mr.  Jekyll's 
character,  was  his  uniform  flow  of  spirits — a  tem- 
perament which  at  times  renders  the  individual  less 
susceptible  of  the  impressions  of  compassion  than 
might  be  desired.      Once  Erskine,  whose   irritable 
constitution  subjected  him  at  times  to  the  attacks  of 
hypochondria,  with   a  lachrymose  visage,  addressed 
him  in  the  court  of  king^s  bench,  complaining  **  That 
he  had  a  severe  pain  in  his  bowels,  and  be  had  tried 
remedy  after  remedy  without  obtaining  relief."    "A 
pain  in  your  bowels!"  exclaimed  Jekyll^  '*  a  pain  ia 
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jour  bowels — get  yourself  made   attorney-general^ 
Eiskine,  and  then  you  will  have  no  bowels  at  all!" 

The  following  jeu  JCeiprit  is  not  unworthy  his 
reputation.  Lord  Eldon,  it  should  be  observed, 
always  pronounced  the  word  Uen  as  though  it  were 
lyon,  and  Six  Arthur  Pigot  pronounced  the  same 
word  lean.  On  this  Jekyll  wrote  the  following 
epigram* 

*'  Sir  Arthur,  Sir  Arthur,  why,  what  do  you  mean 
By  saying  the  chanceUor's  lion  is  feon; 
D'ye  think  that  his  kitchen's  so  bad  as  all  that, 
Tliat  nothing  within  it  can  ever  get  fat  ?" 

A  little  fellow,  who  had  scarcely  any  business,  was 
one  day  endeavouring  to  get  the  judge  to  attend  to  a 
motion  he  wanted  to  make — ^but  it  was  no  use ;  he 
never  could  catch  the  judge's  eye,  Jekyll  looking 
at  the  bench,  said,  in  an  inimitable  tone,  **De  minimis 
fum  curat  lex^ 

A  Welsh  judge,  famous  both  for  his  neglect  of 
personal  cleanliness  and  his  insatiable  desire  for  place, 
was  once  addressed  by  Mr.  Jekyll :  ^'  My  dear  sir, 
as  you  have  asked  the  minister  for  every  thing  else, 
why  have  you  never  asked  him  for  a  piece  of  soap 
and  a  nail-brush  ?" 

Some  one  told  Jekyll  that  he  had  been  down  into 
Ix)rd  Kenyon's  kitchen,  and  saw  his  spits  shining  as 
bright  as  if  they  had  never  been  used.  "  Why  do 
you  mention  his  spit  ?"  retorted  the  humomrist ;  "  you 
most  know  that  nothing  turns  upon  that."  In  reference 
to  the  same  noble  Lord,  Jekyll  once  observed,  that 
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**  It  is  lent  all  the  year  round  in  his  kitchen,  and 
passion  week  in  his  parlour.'* 

An  attorney  named  Else,  rather  diminutive  in  bis 
stature,  and  not  particularly  respectable  in  his  cha- 
racter, once  met  Mr.  Jekyll :  "  Sir,"  said  he,  "  1 
hear  you  have  called  me  a  petty-fogging  scoundrel. 
Have  you  done  so,  sir  ?"  "  Sir,*'  replied  Jekyll,  with 
a  look  of  contempt,  '*  I  never  said  you  were  a  petty- 
fogger  or  a  scoundrel,  but  I  said  that  you  were  littk 
elser 

Of  Mr.  Serjeant  Hullock,  afterwards  raised  to 
the  bench  of  the  exchequer  court,  the  following 
striking  anecdote  has  been  recorded.  He  was  con- 
cerned in  a  cause  of  great  importance,  and  was  in- 
structed not  to  produce  a  certain  deed  unless  it  was 
absolutely  necessary.  Either  from  forgetfulness,  or 
from  a  desire  to  terminate  the  matter  at  once,  Hul- 
lock, early  in  the  cause,  produced  the  deed,  which, 
upon  examination,  appeared  to  iiave  been  forged  by 
the  client's  attorney.  Mr.  Justice  Bayley,  who  was 
trying  the  cause,  desired  the  deed  to  be  impounded, 
in  order  that  it  might  become  the  subject  of  a  pro- 
secution ;  before  this  could  be  done,  Mr.  Hullock  said 
he  wished  to  inspect  it,  and  on  its  being  handed  to  him, 
returned  it  to  his  bag.  The  judge  remonstrated,  but 
in  vain :  "  No  earthly  power,"  said  Mr.  Hullock,  "shall 
induce  pae  to  surrender  it.  I  have  incautiously  put 
a  fellow-creature's  life  in  peril,  and  though  I  have 
acted  to  tlie  best  of  my  discretion,  I  should  never  be 
happy  again  should  a  fatal  end  ensue !"     The  judge 
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sdQ  contmued  to  remonstrate,  but  declined  to  act 
midl  he  had  consulted  the  other  judge.  The  con- 
sultation came  too  late^  the  deed  was,  in  the  mean- 
time, destroyed,  and  the  rascally  attorney  escaped. 
Too  much  praise,  however,  cannot  be  given  to  the 
honest  and  intrepid  advocate. 

Of  Sir  Samuel  Romilly,  one  of  our  best  lawyers 
and  ablest  advocates,  a  notice  will  be  found  in  our 
chapter  on  ^*  Lawyers  in  Parliament.'* 


CHAPTER  VII. 


SKETCHES  OP  FORMER  CHANCELLORS. 

Sir  llkomBs  More — ^Lord  EQesmere — Lord  Venilam — Dean 
Williami— Lord  Coyentry— Lord  Commisnoner  Wliitdocke 
— Lord  Clarendon — Earl  of  Nottingham — Lord  Keeper  Guil- 
ford— ^Lord  Jeffreys — Lord  Somers — Lord  Cowper — l^id 
Hardwicke — Lord  Camden — Lord  Bathurat — ^Lord  Lough- 
borough— ^Lord  Erskine — Lord  Eldon. 

History  has  recorded  on  her  page  no  brighter  name 
than  that  of  Sir  Thomas  More. 

This  excellent  man,  '^vir,  doctrin&  et  probitate 
spectabilis/'  as  Thuanus  the  great  historian  calls  him, 
was  the  first  lay  chancellor  whose  importance  requires 
any  notice.  He  was  educated  at  a  celebrated  school 
attached  to  the  hospital  of  St.  Anthony,  in  Thread- 
needle  Street,  and  afterwards  was  for  some  time  in 
the  household  of  cardinal  Morton,  archbishop  of 
Canterbury,  and  lord  chancellor.  From  thence  he 
went  to  Oxford,  from  which  he  removed  to  New  Inn, 
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and  afterwards  entered  himself  at  Lmcoln's  Inn: 
"After  this,"  says  his  son-in-law,  Mr.  Roper,  "to 
his  great  commendacion,  he  read  for  a  good  space,  a 
publique  lecture  of  St.  Augustine  de  Cititcde  Dei  in 
the  church  of  St.  Lawrence,  in  the  Ould  Jurie,  whear- 
onto  theare  resorted  doctor  Grosyn,  an  excellent  cun- 
ninge  man,  and  all  the  chief  learned  of  the  cittie  of 
London."  He  was  then  reader  at  Fumiyal's  Inn,  in 
which  honourable  post  he  continued  for  three  years.** 
"After  which  time,*'  says  Roper,  "he  gave  himselfe 
to  devotion  and  prayer,  in  the  charter-house  of  Lon- 
don, religiouslie  Hvinge  theare  without  vowe,  the 
space  of  fower  yeeres."  Having  married,  he  became 
reader  at  Lincoln's  Inn,  and  was  afterwards  made 
onder  sheriff  of  London,  which  office,  with  his  prac- 
tice at  the  bar,  brought  him  £400  a  year.  He  re-^ 
fiised  the  king's  offer  to  appoint  him  (me  of  his  coun« 
ad,  which  Cardinal  Wolsey,  who  appreciated  his 
merit,  wished  him  to  accept.  At  the  bar,  his  prac* 
tice  was  so  considerable,  "sith  theare  was  at  that 
tame,"  says  Roper,  "  in  none  of  the  prince's  courts 
of  the  lawes  of  this  realme,  any  matter  of  importance 
or  controversie,  whearin  he  was  not  with  the  one 
partie  of  counsafle."  After  having  filled  a  variety 
of  offices,  he  was  ultimately  made  lord  chancellor. 

Of  his  conduct,  while  he  held  this  office,  his  son- 
in-law  gives  the  following  account : 

"  He  used  commonlie  everie  aftemoone  to  sit  in 
his  open  hall,  to  the  intent  that  if  any  person  had 
any  suit  unto  him,  they  might  the  more  boldlie  come 
to  his  presence,  and  then  open  their  complaints  before 
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him.  Whose  maimer  was  alsoe  to  reade  everie  bill 
himselfei  before  he  would  award  any  subpoena, 
which,  being  matter  worthie  of  subpoena,  would  set 
his  hande  to  himselfe,  or  else  cancel  yt.  Whenso- 
ever he  passed  through  Westminster  hall  to  his  place 
in  the  Chauncery,  by  the  court  of  king's  benchi  y< 
his  father  (beinge  one  of  the  judges  therof,)  had 
binne  satt  ere  he  came,  he  would  goe  into  the  same 
eouit  and  theare  reverentlie  kneelinge  down  in  the 
sight  of  them  all,  dulie  aske  his  father*s  blessinge.** 

When  one  of  his  sons-in-law  complained  that  he  re- 
ceived no  advantage  from  being  so  nearly  connected 
with  him,  More  told  him  that  it  was  not  so.  "  For 
sometimes,**  he  continued,  *^  maie  I,  by  my  worde, 
stande  your  friende  in  steede,  and  sometimes  maie  I 
by  my  letter  helpe  him ;  or  if  he  have  a  cause  de- 
pendinge  before  me,  at  your  request  /  mais  heere 
him  before  another ;  or,  if  his  cause  be  not  all  the 
best,  yet  maie  I  move  the  parties  to  fall  to  some  end 
or  arbitrement.  Howbeit  this  one  thinge,  sonne,  I 
assure  thee  on  my  faithe,  that  if  the  parties  wille  at 
my  handes  call  for  justice,  then  weare  it  my  father 
stood  on  one  side,  and  the  divell  on  the  other,  his 
cause  beinge  good,  the  divell  should  have  right.  **^  So 
vigorously  did  he  apply  himself  to  his  duties,  that 

*  This  reminds  us  of  the  oath  of  the  judges  in  the  Isle  of 
Man — "  By  this  book  and  the  holy  contents  thereof,  and  by  the 
wonderful  works  that  God  hath  miraculously  wrought  in  heaven 
above,  and  in  earth  beneath,  in  six  days  and  seven  nights,  I  do 
swear  that  I  will,  without  respect  of  favour  or  friendship,  love 
or  gain,  consanguinity  or  affinity,  envy  or  malice,  execute  the 
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liAviiig  one  day  finished  a  cause,  and  called  for  the 
next  in  order,  the  registrar  told  him  that  there  was 
no  other  waiting  to  be  heard — on  which  circumstance 
the  following  epigram  was  written : 

'*  When  More  some  years  had  chancellor  been. 
No  mere  suite  did  remain ; 
The  same  shall  never  more  be  seen. 
Till  More  come  back  again.'* 

He  resigned  the  great  seal,  as  is  well  known,  be- 
cause he  could  not  concur  with  the  court,  in  the 
matter  of  the  king's  divorce.  The  unfortunate  fate 
of  this  excellent  man  is  well  known* 

Thomas  Egerton,  Viscount  Brackley  and  Earl 
OF  Ellesmere,  was,  diiring  the  reign  of  Elizabeth, 
lord  keeper  of  the  great  seal,  and  master  of  the  rolls** 

ItvB  of  this  isle  justly^  between  our  sovereign  lord  the  king, 
and  his  subjects  within  this  isle,  and  betwixt  party  and  party, 
as  mdifferently  as  the  herring's  back-bone  doth  lie  in  the  midst 
of  the  fisL"    Wood's  Account  of  the  Isle  of  Man. 

*  A  strange  story  is  told  of  Egerton's  birth  and  early  life. 
He  was  the  son  of  Sir  Richard  Egerton,  and  his  mother  is  said  to 
have  been  a  servant  maid,  named  Sparkes,  who  lived  in  his 
Other's  house.  She  was  so  neglected  by  Sir  Bichard,  as  to 
be  compelled  to  beg  her  bread  from  door  to  door.  A  neigh- 
bonrini;  gentleman,  a  friend  of  Sir  Bichard,  recognising  in  the 
•hild's  features  a  strong  resemblance  to  him,  went  to  him  and 
representing  how  disgracefol  it  was  suffering  his  own  ofispring 
to  beg,  induced  him  to  have  his  child  home,  and  to  give  it  a 
good  education.  This  child  was  afterwards  lord  chancellor  of 
l^^glfflid, 

L   3 
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There  is  a  tradidonal  anecdote  extant,  '^that  the 
queen  happening  to  be  in  court  while  Egeiton,  then 
at  the  bar,  was  pleading  a  cause  against  the  crown, 
she  exclaimed,  *  In  my  troth,  he  shall  never  plead 
against  me  again,*  and  caused  him  to  be  nuide  one  of 
her  counsel,  and  afterwards  solicitor-general/'  His 
rise  after  this  was  rapid,  until  he  obtained  the 
honours  of  the  woolsack.  James  I.  raised  him  to  the 
peerage,  and  made  him  lord  chancellor.  In  his  time 
occurred  that  contest  between  the  courts  of  equity 
and  common  law,  which  is  so  &mous  in  our  judicial 
history. 

He  was,  like  the  other  statesmen  of  the  times  of 
Elizabeth,  a  friend  to  moderate  counsels  and  tempe- 
rate courses.  **  Frost  and  Fraud/^  he  would  say, 
** both  end  in  Foul"  Although  friendly  to  the  pre- 
Togative,  he  refused  to  affix  the  great  seal  to  the 
pardon  that  the  king  had  granted  to  the  earl  of  Somer- 
set, ^'  for  all  and  all  manner  of  treasons,  murders, 
misprisions  of  treasons,  felonies,  and  outrages  what- 
soever,  by  the  said  Robert  Carr,  E^l  of  Somerset, 
committed, or  to  be  committed"  The  king,  however, 
highly  respected  his  motives,  and  venerated  the  wis- 
dom of  his  conduct.  Most  unwillingly  did  he  listen 
to  his  servant*s  request,  when  overcome  with  age  and 
infirmity,  he  desired  to  resign  his  office.  When  he 
received  the  great  seal  from  him  it  was  with  tears. 
Another  account  says  that  the  king,  by  the  chancel- 
lor's wish,  sent  for  the  seal  with  a  message,  ^^  that 
himself  would  be  his  under-keeper,  and  not  dispose 
of  it  while  he  lived  to  bear  the  title  of  chancellor." 
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On  his  resignatioiiy  Egerton  was  created  viscount 
Brackley,  and  afterwards  appointed  president  of  the 
coimcil«  He  thanked  the  king  for  this  fresh  instance 
of  his  r^ard,  saying,  however,  **  that  these  things 
were  to  him  but  vanities."  "  Surely  all  Christendom," 
says  Fuller,  '^  afforded  not  a  person  which  carried 
more  gravity  in  his  countenance  and  behaviour,  than 
Sir  Thomas  Egerton,  insomuch  that  many  have  gone 
to  the  chancery  on  purpose  only  to  see  his  venerable 
garb  (happy  they  who  had  no  other  business  /^,  and 
were  highly  pleased  at  so  acceptable  a  spectacle.*'* 

He  was  succeeded  by  Francis   BacoNj    Lord 
Verulah,  Viscount  St.  Albans, 


England's  high  chancellory  the  destined  heir 
In  his  soft  cradle^  to  his  father's  chair :" 


the  renov?ned  statesman,  the  accomplished  lawyer, 
who  was  to  philosophy  at  once  her  lawgiver  and  her 
prophet — 

**  Son  to  the  grave,  wise  keeper  of  the  seal. 
Fame  and  foundation  of  the  English  weal/'f 

*  Of  Lord  EUesmere,  Lord  Bacon  relates  the  following  anec- 
dote. "  My  lord  chancellor  Elle8mere,when  he  had  read  a  petition 
which  he  disliked,  would  say,  *  What,  you  would  have  my  hand 
to  this  now  V  And  the  party  answering  *  Yes ;'  he  would  say 
&rther, '  Well,  so  you  shall ;  nay,  you  shall  have  both  my  hands 
to  it'  And  so  would,  with  both  his  hands,  tear  it  in  pieces." 

t  Ben  Jonson.     Poem  on  the  l«rd  chancellor  St.  Albans' 
reaching  his  sixtieth  year. 
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It  is  sad  that  this  great  man  can  be  considered  in  this 
place  only  as  having  by  his  fate  offered  a  melancholy 
warning  against  the  delusions  of  worldly  ambition.  No 
one  had  formed  juster  views  of  his  high  duties  than  Lord 
Bacon.  ''  My  part  is/'  said  he  **  to  acquit  the  king*8 
office  towards  God,  in  the  maintenance  of  the  preroga- 
tive, and  to  oblige  the  hearts  of  the  people  to  him  by 
the  administration  of  justice."  To  a  certain  extent  he 
discharged  these  duties  to  the  advantage  of  his  master 
and  the  kingdom.  Writing  to  Buckingham,  he  says, 
^^  This  day  I  have  made  even  vrith  the  business  of  the 
kingdom  for  common  justice ;  not  one  cause  unheard; 
the  lawyers  dravni  dry  of  all  the  motions  they  were 
to  make ;  not  one  petition  unanswered.  And  this, 
I  think,  could  not  be  said  in  our  age  before." 

Perhaps  Bacon  has  been  underrated  as  a  lawyer* 
In  his  early  life  he  was  anxious  to  obtain  some  small 
post  as  a  maintenance  to  save  himself  from  the  neces- 
sity of  making  law  his  bread-winner.  It  was  only 
upon  his  disappointment  in  this  he  applied  himself 
to  law.  "  However,"  says  his  chaplain,  Dr.  Rawley, 
*'  notwithstanding  he  professed  it  for  his  livelihood  and 
subsistence,  yet  his  heart  and  affection  were  more 
carried  after  the  affairs  and  places  of  state.  He  ap- 
plied himself  more  through  necessity  than  choice  to 
the  study  of  the  common  law,  in  which  he  attained 
to  great  excellence,  though  he  made  that  (as  himself 
said)  but  as  an  accessory,  and  not  as  a  principal 
study."  Elizabeth  did  not  estimate  his  l^al  attain* 
ments  very  highly.  She  said  of  him,  "  Bacon  has  a 
great  wit,  and  much  learning ;  but  that  in  law  he 
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could  show  to  the  uttermost  of  his  knowledge^  and 
was  not  deep/*  Of  Bacon's  conduct  as  a  chancellor 
we  know  little,  except  that  he  was  not  free  from  the 
judicial  vices  of  his  times — that  corruption  and 
&rouritism  deformed  his  character,  as  well  as  that 
of  many  others  who  have  sat  on  the  hench  and  the 
wookack.  It  should  not,  however,  he  forgotten  that 
he  firamed  some  excellent  ''  ordinances  for  the  better 
and  more  regular  administration  of  justice  in  the 
court  of  chancery." 

James  having  resolved  that  the  highest  office  in  the 
realm,  the  chancellorship,  should  be  no  longer  filled 
by  a  lawyer,  after  Lord  Bacon's  unhappy  disgrace, 
the  great  seal  was,  for  a  short  time,  put  into  commis* 
sion,  and  then  given,  with  the  title  of  lord  keeper, 
to  John  Williams,*  D.D.  dean  of  Westminster,  who 

*  WiDiams  was  a  sharp-witted  politician.  When  the  stonn 
was  first  raised  about  monopolies  and  corruptions  in  govern* 
ment  in  James's  rdgn,  and  the  duke  of  Buckingham  was  threat* 
ened  with  impeachment,  Williams  advised  the  king  to  sacrifice 
the  chancellor  (Lord  Bacon)  and  all  the  meaner  offenders,  and 
to  make  ample  promises  of  redress.  This  advice  the  king 
teceived  with  gratitude,  and  ever  afterwards  regarded  Williams 
with  favour.  After  Williams's  fall,  in  1644,  Charles  I.  sent  for 
him  to  Oxford,  to  consult  him  on  his  affairs.  The  advice  which 
the  ex-keeper  gave,  proved  that  his  sagacity  and  foresight  had 
not  diminished  with  age.  "  CromweU"  he  said,  "  is  the  most 
dangerous  enemy  your  majesty  has ;  for  though  he  is  at  this 
time  of  mean  rank  and  size,  yet  he  will  climb  higher.  My 
humble  motion  to  your  majesty,  therefore,  is  that  either  you 
would  win  him  to  you  by  promises  of  fair  treatment,  or  catch 
him  by  some  stratagem  and  cut  him  short." 


290         SKBTCHB8  OF  PORMBR  CHANCKLLORS* 

had  been  chaplain  to  Lord  Ellesmere.    Dr.  Hacket 
(the  lord  keeper's  biographer)  supposes  that  Williams 
was  appointed  from  an  affectation  of  power  common 
among  kings.      The  l^al    qualifications  which  he 
possessed,  Hacket  thus  mentions :   During  the  time 
he  was  chaplain  to  Lord  Ellesm^e,  '*  he  picked  up 
in  a  short  space  some  gleanings,  in  his  own  modest 
words,  in  the  knowledge  of  the  common  laws  of  this 
realm,  but  indeed  fiill  sheaves,  if  his  acquaintance 
may  be  believed*     He  remitted  not  the  studies  of  his 
own  science   and   profession;    but  having  read  the 
Tenures,  the  Doctor  and  Student,  and  somewhat  dae 
like  unto  them,  at  hours  of  relaxation,  he  furnished 
himself  with  no  little  quantity  of  that  learning  by  dis- 
course and  conference,  and  inquiring  after  some  cases, 
how  they  sped  in  the  courts  of  justice.     When  he 
was  at  a  non-plus,  he  respited  that  difficulty  till  he 
met  with  Sir  John  Walker,  whose  judgment  was  most 
agreeable  to  his  genius.     This  was  his  practice,  not 
now,  but  all  along,  to  gather  up  more  at  the  inter- 
spaces of  leisure,   than   others  do  at  their  study.** 
However,  in  order  that  he  might  better  fit  himself 
for  his  new  duties,  the  great  seal  was  continued  in 
commission  for  ten  monthSy  during  which  time  he 
applied  himself  to  his  legal  studies.      Upon  taking 
his  seat  in  the  court  of  chancery,  Dr.  Williams  said, 
*'  For  my  calling  into  this  office,  it  was,  as  most  here 
present  cannot  but  know,  not  the  cause  but  the  effect 
of  a  resolution  in  the  state,  to  change  or  reduce  the 
governor  of  this  court  from  a  professor  of  our  muni- 
cipal laws,  to  some  one  of  the  nobility,  gentry,  or 
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dergj  of  this  kingdom."  The  dean's  promotion^ 
however,  seems  to  have  excited  general  astonishment : 
it  appeared,  as  Dr.  Hacket  observes,  strange,  "  that 
the  king  should  prefer  the  dean  of  Westminster  to 
the  *  estival  solstice  of  honour/  as  Budseus  calls  it,  at 
one  step,  who  had  never  passed  through  the  lower 
ascendant  signs  of  the  zodiac  of  the  law.*'  Nothing, 
however,  could  exceed  the  zealous  attention  that  the 
deaa  paid  to  the  business  of  the  court  of  chancery. 
^  He  would  not  excuse  himself  a  day  for  the  most 
lawful  pretence ;  he  would  not  impart  himself  to  the 
star  chamber,  or  parliament  when  it  sate,  before  he 
had  spent  two  hours  or  more  among  the  pleaders. 
Two  or  three  afternoons  he  allotted  every  week  to 
hear  peremptories ;  by  which  unequalled  diligence, 
commonly,  he  despatched  five  or  six  causes  in  a  mom-> 
ing.  Of  all  the  causes  that  were  usually  set  down 
for  hearing,  he  never  left  any  of  them  unheard  at  the 
end  of  the  term."  His  expedition  did  not,  however, 
gratify  all  the  suitors.  Sir  John  Bouchier  complained 
that  judgment  was  given  in  his  cause  before  his  coun- 
sel was  ready — an  inconvenience  of  which  he  was 
presumptuous  enough  to  complain  to  parliament* 
The  reflection  of  Dr.  Hacket  on  such  conduct  is 
worth  extracting.  ''If,"  he  says,  ''a  suitor  shall 
have  power  to  define  when  his  cause  is  sufficiently 
heard,  a  fiddler  would  not  undertake  the  office  of  a 
judge." 

The  court  of  chancery  seems  to  have  been  no  more 
popular  in  James's  time,  than  it  has  been  since.  A 
prisoner,  who  had  been  committed  to  the  Fleet,  by 
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lord  keeper  Williams^  wrote  to  lord  Buckingham » 
complaining  of  the  injustice  of  his  sentence.  When 
Buckingham  applied  to  the  lord  keeper,  he  receiyed 
this  answer.  '^My  noble  lord,  decrees  once  made 
must  be  put  in  execution^  else  will  I  confess  this 
court  to  be  the  greatest  imposture  and  grievance  in 
the  kingdom.  The  damned  in  hell  do  never  cease  re- 
pining at  the  justice  of  God ;  nor  the  prisoners  in  the 
Fleet  at  the  decrees  in  chancery.  In  the  which  hell 
of  prisoners,  this  one,  for  antiquity  and  obstinacy, 
may  pass  for  a  Lucifer.  I  neither  know  him,  nor  his 
cause,  but  as  long  as  he  stands  in  contempt,  he  is 
not  likely  to  have  any  more  liberty.  A  lion  may  be 
judged,  by  his  two  claws,  of  his  pounce."  "  After 
three  years'  experience,"  says  Racket,  "  having  now 
spent  so  much  time  in  the  high  court  of  chanceiy, 
his  sufficiency  was  not  only  competent,  but  as  great 
as  might  be  required  in  a  complete  judge.  And  it  is 
a  slander  which  one  hath  published,  that  this  man's 
successor,  the  lord  Coventry,  reversed  many  of  his 
decrees  and  corrected  his  errors."  "  The  duke  of 
Buckingham,"  we  are  told  by  the  same  writer,  "  in 
the  beginning  of  the  next  term,  at  Michaelmas,  per- 
suaded the  lord  chief  justice,  Hobart,  either  to  deliver 
it  to  the  king  with  his  own  mouth,  or  to  set  it  under 
his  hand,  that  tlie  lord  Williams  was  not  fit  for  the 
keeper's  place,  because  of  his  inabilities  and  igno- 
rance ;  and  that  he  should  undertake,  thereupon,  to 
cast  out  the  complained,  and  himself  should  succeed 
him.  *  My  lord,'  says  reverend  Hobart,  '  somewhat 
might  have  been  said  at  first :  but  he  should  do  the 
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lord  keeper  great  wrong,  that  said  so  now.* "  Wil- 
liams is  said  to  haye  been  an  incorrupt  judge,  and  to 
We  shunned  the  rock  on  which  his  great  predecessor 
wrecked  his  reputation.  The  following  anecdote,  in 
illustration,  is  worth  reading:  ^'His  lordship  being 
retired  to  Nonesuch,  in  the  summer,  took  the  air  in  the 
great  park,  and  viewing  from  one  of  the  hiUs  the 
little  village  of  Maiden,  he  espied  a  church  newlj 
bmlt,  and  asked  at  whose  charge  it  was  done.  Mr. 
6.  Minors  that  attended  him,  told  him  who  was  the 
greatest  benefactor.  ^  And  he  hath  now  a  suit  de* 
pending  in  chancery  V  says  the  keeper,  '  the  same,' 
says  the  other.  'And  the  same,'  says  the  keeper, 
'shall  not  fare  the  worse  for  building  of  churches/ 
Which,  being  related  by  Mr.  Minors  to  his  neighbour, 
the  gentleman,  the  next  morning,  sent  a  taste  of  the 
fruits  of  his  orchard,  and  of  the  poultry  in  his  yard, 
to  Nonesuch  house.  '  Nay,  carry  them  back,  George,' 
says  the  keeper,  '  and  tell  your  friend,  he  shall  not 
&re  the  better  for  sending  of  presents.' " 

The  duke  of  Buckingham  having  resolved  upon 
the  lord  keeper's  ruin,  soon  induced  Charles  to  take 
from  him  the  great  seal.  This  was  entrusted  to 
Sir  Thomas  Coventry,  the  attorney-general,  as  lord 
keeper — who  was  afterwards  raised  to  the  peerage  as 
lord  Coventry.  He  was  the  son  of  a  judge  in  the 
conuDon  pleas,  and  had  filled  the  office  of  solicitor 
snd  attorney  general,  according  to  lord  Clarendon, 
^'with  great  abilities  and  a  regular  reputation  of  in^ 
tegrity."  He  continued  as  lord  keeper  until  his  death. 
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when  lie  had  held  his  office  about  sixteen  years.  ^'  In 
the  administration  of  justice/'  says  Lloyd,  **  he  was  so 
erect,  so  incorrupt,  as  captious  malice  stands  mute  in 
the  blemish  of  his  fame."  "  He  was  a  man,**  aaju 
lord  Clarendon  ''  of  wonderful  gravity  and  wisdom ; 
and  understood  the  whole  science  and  mystery  of  law, 
at  least,  equally  with  any  man  who  had  ever  sat  in 
that  place.  ♦  ♦  •  Though  by  his  place  he  pre- 
sided in  all  publick  councils,  and  was  most  sharp- 
sighted  in  the  consequence  of  things:  yet,  he  was 
seldom  known  to  speak  in  matters  of  state,  which  he 
well  knew  were  for  the  most  part  concluded  before 
they  were  brought  to  that  publick  agitation;  never 
in  foreign  affairs,  which  the  vigour  of  his  judgment 
could  well  have  comprehended;  nor,  indeed,  freely 
in  anything,  but  that  immediately  and  plainly  con- 
cerned the  justice  of  the  kingdom ;  and,  in  that,  as 
much  as  he  could,  he  procured  references  to  the 
judges."  Of  his  judicial  character,  but  few  memo- 
rials have  been  preserved  to  us.  His  desire  of  pro- 
voking frequdht  references  to  the  judges,  proves  how 
little  anxious  he  was  to  extend  the  jurisdiction  of  his 
own  court, — ^in  addition  to  which.  Fuller  and  Lloyd 
tell  us,  that  his  orders  were  seldom  reversed,  because, 
for  the  most  part,  they  received  the  assent  of  both 
parties.  Carey,  writing  during  the  period  Coventry 
had  held  the  great  seal,  refers  to  the  complaints  which 
were  then  current,  of  the  delay  and  expenses  of  the 
court  of  chancery.  He  mentions  a  case  of  two  bro- 
thers, contesting  in  that  court,  the  possession  of  a 
gold  chain  worth  £60 :  the  suit  proceeded  until  the 
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litigants  had  expended  ^lOO,  when  the  elder  over- 
tured  to  the  younger  hrother,  '*  you  see  how  these 
men  feed  on  us,  and  we  are  as  near  an  end  of  our 
cause,  as  when  we  began :  I  will  give  you  one  half  of 
the  chain,  and  keep  the  other,  and  so  end  this  endless 
eause;  and  pray  let  us  both  make  much  of  this  wit, 
80  dearly  bought."    Lord  Coventry,  however,  appears 
fully  sensible  of  the  necessity  of  "  chancery  reform," 
and  accordingly  issued  some  new  "  ordinances,"  [Harg* 
MS.  No.  2377,]  which,  if  they  had  been  carried  into 
execution,  would  have  done  much  towards  abating 
the  nuisances  then  complained  of.     The  first  of  these 
ordinances,  ordered,  that "  bills,  answers,  replications, 
and  rejoinders,    be  not  stuffed  with  repetitions  of 
deeds,  or  writings,  but  the  effect  or  substance  of  so 
much  of  them  as  is  pertinent  should  be  set  down, 
&c."    Another  of  the  grievances  in  those  days,  was, 
that  the  lawyers  prepared  the  pleadings  with  "  large 
margins,  great  distances  between  the  lines,  and  pro- 
traction of  words,  and  with  many  dashes  and  slashes 
pat  in  place  of  words."     In  short,  that  they  made 
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'  twizt  words  and  lines  huge  gaps. 


Wide  aa  meridiana  in  maps ; 

To  squander  paper,  and  spare  ink, 

Or  cheat  men  of  their  word,  some  think." 

HUDIBBAS. 

The  remainder  of  Lord  Coventry's  ordinances  were 
distingmshed  by  the  same  zeal  for  the  improvement 
of  his  court;  and  if  they  had  been  carried  into  opera- 
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tion,  we  doubt  if  so  mdny  of  the  evils  since  com- 
plained of  would  ever  have  arisen.  Buckingham,  to 
whom  Coventry  owed  his  rise,  as  Williams  his  fall, 
was  exceedingly  indignant,  that,  on  several  occa- 
sions, his  ambitious  designs  were  thwarted  by  the 
lord  keeper.  Finding  that  Coventry  was  not  to  be 
easily  moved  by  threats,  he  thus  accosted  him: 
"Who  made  you,  Coventry,  lord  keeper?*'  Here- 
plied,  "the  king,"  Buckingham  exclaimed,  "'tis 
false,  'twas  I  that  made  you/'  Coventry  coolly  an- 
swered, "  did  I  conceive  I  held  my  place  by  your 
favour,  I  would  presently  unmake  myself,  by  ren- 
dering the  great  seal  to  his  majesty."  On  this,  Buck- 
ingham scornfully  turned  from  him,  exclaiming,  "you 
shall  not  not  hold  it  long."  The  dagger  of  Felton, 
however,  prevented  him  from  keeping  his  word. 

BuLSTRODE  Whitelocke,  a  lord  conmiissioner  of 
the  great  seal  during  the  commonwealth,  was  one  of 
the  ablest  and  honestest  lawyers  of  his  time.  He  was 
the  son  of  judge  Whitelocke,  of  whom  Charles  L 
gave  the  character  of  having  been  "  a  stout,  wise, 
and  learned  man,"  and  who  was  also  much  respected 
by  Hampden,  and  the  popular  party  of  that  time. 
Of  Whitelocke*s  conduct,  as  an  equity  judge,  not 
much  information  has  been  preserved.  It  appears 
that  he,  with  his  brother  commissioners,  applied  him- 
self zealously  to  the  discharge  of  his  judicial  func- 
tions, and  in  one  morning  they  determined  thirteen 
causes,  and  forty  demurrers  in  the  afternoon, 
(Whitelocke.  Mem.  805;)  while,  in  another  after- 
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noon  they  heard  thirty-five,  demurrers,  (Mem.  394.) 
His  appointment  was  not  worth  more  than  £1500 
a-year,  and  his  private  practice  had  brought  him  nearly 
£2,000  a-year,  so  that  he  gained  nothing  except  dig* 
nity  and  title  from  his  elevation*     He  was  opposed  to 
the  violent  measures  adopted  by  the  popular  party ; 
aad  although  he  drew  up  the  ordinance  for  abolishing 
the  house  of  lords,  expressed  himself  opposed  to  the 
change.     Against  the  proposal  of  bringing  the  king 
to  trials  he  spoke,  long  and  earnestly,  in  the  house  of 
commons ;  and  when  he  found  his  opposition  fruitless, 
withdrew,  with  his  fellow-commissioner.  Sir  Thomas 
Widdrington,  to  his  house  in  the  country* .    After 
the  execution  of  Charles,  the  commons  commanded 
the  great  seal  to  be  broken,  and  a  new  one  made,  and 
they  nominated  Widdrington  and  Whitelocke  to  be 
again  lords  commissioners.     Widdrington  refused  the 
honour  first,  ^*  upon  plea  of  his  unhealthfuhiess ;"  and 
then,  finding  the  house  would  not  accept  of  this  plea, 
on  the  ground  of  conscientious  scruples.   Whitelocke, 
however,  agreed  to  accept  it,  for  the  reason  that  *'he 
was  very  deeply  engaged  with  this  party,"  and,  **  that 
the  business  to  be  undertaken  by  him  was  the  execu- 
tion of  law  and  justice,  without  which  men  could  not 
Uve,  one  by  another ;  a  thing  of  absolute  necessity  to 
he  done."     Whitelocke,  however,  soon  fell  into  dis- 
credit with  the  protector,  chiefly  through  his  ''  non- 
compliance with  his  pleasure  in  some  things,  and  par- 
ticularly in  some  chancery  causes;"   and  not  long 
afterwards,  his  commission  was  superseded  by  a  vote 
of  the  house,  for  taking  away  the  court  of  chancery. 
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Whitelocke  was  for  a  short  time  lord  keeper  to 
Richard  the  protector,  and  had  the  great  seal  after- 
wards intrusted  to  him  as  a  member  of  the  commit* 
tee  of  safety.  He  was  a  {acSle  politician,  ready  to 
yield  allegiance  to  any  government  that  was  in  exist- 
ence. He  was  not  uniq»tly  designated  the  **  temporis- 
ing statesman ;"  and  it  was  because  this  designation 
was  apt  that  he  was  able,  after  having  taken  so  pro- 
minent a  part  in  the  usurping  government,  to  retain 
his  life  and  property,  on  the  restoration.  It  is  said,  that 
he  waited  upon  king  Charlesj  shortly  after  lus  arrival, 
jmd  intreated  his  pardon  for  the  offences  he  had 
conmutted  against  him.  Charles  bade  him  hold  hiB 
tongue,  and  go  home  and  take  care  of  his  thirty  chil- 
dren. Lord  Clarendon  said,  both  of  him  and  Ser- 
jeant Maynard,  that  although  ''they  bowed  their 
knees  to  Baal,  and  so  swerved  from  their  allegiance, 
it  was  with  less  rancour  and  malice  than  other  men : 
they  never  led,  but  followed;  and  were  rather  carried 
away  with  the  torrent,  than  swam  with  the  stream ; 
and  failed  through  those  infirmities,  which  less  than 
a  general  defection  and  prosperous  rebellion  could 
never  have  discovered." 

Edward  Hyde,  Lord  Clarendon,  is  rather 
known  as  a  great  statesman,  than  as  a  judicial  digni- 
tary. Previous  to  the  great  rebellion,  he  had  prac- 
tised at  the  bar  with  great  success;  but  he  had 
relinquished  his  legal  pursuits  for  twenty  years, 
before  he  reached  the  woolsack.  ''  He  was  a  good 
chancellor,**  says  Burnet,  who  certainly  viewed  him 
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with  no  favourable  eye,  "  only  a  little  too  rough,  but 
Teiy  impartial  in  the  administration  of  justice."  .He 
never  made  a  decree  without  the  assistance  of  two 
judges,  and  his  attendance  in  chancery  was  so  regular, 
that  it  took  up  the  most  of  his  time.  But  in  the 
lustre  of  the  statesman,  the  merits  of  the  judge  are 
lost.  On  Clarendon  the  following  absurd  epitaph 
bas  been  written : — 


*€ 


Here  lias  Ned  Hyde 

Beeanse  he  died; 

If  it  had  been  his  sister 

We  shouldn't  have  missed  her ; 

But  we  had  rather 

It  had  been  his  father ; 

But  for  the  sake  of  tke  nation 

The  whole  generation.' 


M 


Of  the  life  of  Lord  Keeper  Finch,  afterwards 
Earl  of  Nottingham,  and  lord  high  chancellor, 
litde  is  known.  During  the  great  rebellion  he  be- 
came eminent  for  his  attachment  to  the  royal  cause, 
and  for  his  legal  attainments,  both  which  obtained 
for  him,  on  the  restoration,  the  favour  of  the  king 
and  the  chancellor  Clarendon.  Through  the  interest 
of  the  latter,  he  was  made  solicitor-general,  and 
knighted.  At  the  bar  he  rose  rapidly  into  great 
distmction :  so  eloquent  a  pleader  did  he  prove  him- 
self, that  he  was  called  "  the  silver-tongued  counsel.** 
He  was  soon  made  attorney-general,  and  on  lord 
Shaftsbury's  dismissal,  lord  keeper;  a  title  he 
afterwards   exchanged  for  that   of   lord  chancellor. 
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During  his  time/'  says  Rc^er  North,  "  the  business, 
I  cannot  say  the  justice,  of  the  courtflourished  exceed- 
ingly.    For  he  was  a  formalist,  and  took  pleasure  in 
hearing  and  deciding ;  and  gave  way  to  all  kinds  of 
motions  the  counsel  would  offer ;  supposing,  that,  if 
he  split  the  hair,  and  with  his  golden  scales  deter- 
mined reasonably  on  one  side  of  the  motion,  justice 
was  nicely  done.     Not  imagining  what  torment  the 
people  endured,  who  were  drawn  from  the  law,  and 
then  tossed  in  a  blanket.*'      Burnet,  who  could  not 
forgive  Finch  for  being  a  Tory,  admits  that,  '*  he  was 
an  incorrupt  judge :  and  that  in  his  court  he  could  resist 
the  strongest  applications,  even  from  the  king  him- 
self."   The   duke  of  Wharton  said  of  him ;  «  His 
decrees  were  pronounced  with  the  greatest  solemnity 
and  gravity ;  no  man's  were  ever  in  higher  esteem, 
had  more  weight,  or  carry  greater  authority  at  this 
very  day,  than  his  do.     He  frequently  declared  that 
he  sat  there  to  do  justice  ;  and  as  long  as  his  majesty 
was  pleased  to  continue  him  on  that  seat,  he  would 
do  it,  by  the  help  of  God,  impartially  to  all.     His 
reprimands  were  mixed  with  sweetness  and  severity^ 
and  so  pointed  as  to  correct,  not  confound  the  counsel. 
There  may,"  he  adds,  "  have  been  persons  of  more 
extensive  knowledge  and  greater  capacities,  but  as  to 
the  duty  and  faithful  discharge  of  the  office,  his  lord- 
ship never  had  a  superior.     To  figure  this  great  and 
inestimable  man,"  he  observes  in  conclusion,  ^*  aright, 
and  to  paint  him  in  his  true  colours,  and  with  some 
warmth  of  imagination,  but  still  with  the  greatest 
submission  to  strict  justice,  I  would  seat  him  on  hia 
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throne^  with  a  raj  of  glory  about  his  faead^  his  er- 
mine without  spot  or  blemishy  his  balance  in  his  right 
hand,  mercy  on  his  left^  splendour  and  brightness  at 
bis  feet,  and  his  tongue  dispensing  truth,  goodness, 
virtue,  and  justice  to  mankind."  He  has  been  charged 
with  having  extended  the  jurisdiction  of  the  court  gf 
chanceiy.  One  thing  is  at  least  certain,  that  we  owe 
to  him  in  a  great  measure  the  system  of  equity  juris- 
prudence, which,  improved  by  Lord  Hardwicke,  and 
illustrated  by  Lord  Eldon,  is  now,  to  the  great  ad- 
vantage of  the  subject,  administered  in  that  court. 

His  attention  to  the  business  of  his  court  was  un- 
remitting. He  was  once  applied  to,  to  re-hear  a  case 
which  had  been  for  thirty  years  in  chancery.  Directly 
he  heard  of  this,  he  appointed  a  day  for  re-hearing, 
declaring  that  he  would  rather  sit  five  or  six  days 
together,  than  suiSer  such  a  reproach  to  continue. 
As  a  statesman  he  scarcely  comes  under  our  notice ; 
it  is  enough  to  say  that,  together  with  the  tories  of 
that  day,  he  was  attached  to  things  as  they  were, 
indisposed,  therefore,  to  the  innovations  which  the 
court  and  the  democrats  desired  to  engraft  on  the 
constitution.  He  was  a  zealous  churchman,  and  his 
zeal  for  the  church  was  not  simply  political.  Burnet 
acknowledges,  "  that  he  took  great  care  of  filling  the 
church  livings  that  belonged  to  the  seal  with  worthy 
men ;  and  he  obliged  them  all  to  residence."  Writing 
to  his  chaplain.  Finch  used  this  language :  ^*  The 
greatest  difficulty,  I  apprehend,  in  my  office,  is  the 
patronage  of  ecclesiastical  preferments.  God  is  my 
witness,  that  I  would  not  knowingly  prefer  an  un- 
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worthy  person ;  but  as  my  course  of  life  and  studies 
has  Iain  another  way,  I  cannot  think  myself  so  good 
a  judge  of  the  merits  of  such  suitors  as  you  are ;  I 
therefore  charge  it  upon  your  conscience,  as  you  will 
answer  to  Almighty  God,  that  upon  every  such 
occasion  you  make  the  best  inquiry,  and  give  me  the 
best  advice  you  can,  that  I  may  never  bestow  any 
favour  upon  an  undeserving  man ;  which  if  you  neg- 
lect to  do,  the  guilt  will  be  entirely  yours,  and  I 
shall  deliver  my  own  soul.** 

Lord  Treasurer  Danby  having  been  impeached  by 
the  house  of  commons,  and  conscious  that  his  ruin 
was  impending,  obtained  from  the  king  a  pardon 
under  the  great  seal  for  all  his  offences,  and  this 
pardon  he  pleaded  in  bar  to  the  impeachment.  This 
involved  Finch  in  great  reproach,  but  undeservedly 
so,  as  it  appears  that  the  pardon  was  prepared  im- 
known  to  him,  and  sent  to  the  king.  The  king  com- 
manded Finches  attendance,  and  on  his  entering  the 
room,  pointing  to  the  pardon,  which  lay  upon  the 
table,  desired  him  to  affix  the  great  seal.  Finch 
represented  respectfully,  but  earnestly,  to  the  king, 
that  it  was  contrary  to  law  to  pardon  a  subject  already 
under  impeachment ;  and  finding  that  his  majesty  was 
inexorable,  at  length  dutifully  begged  to  be  excused 
from  affixing  the  seal.  The  king  then  took  the  great 
seal  from  him,  and  desired  another  person  to  affix  it  ; 
and  when  it  was  done,  returned  it  to  him,  saying, 
"  Here,  my  lord,  take  it,  I  know  not  where  to  bestow 
it  better.'*  Nottingham  was  so  rich,  that  in  the  latter 
part  of  his  life,  he  relinquished  the  salary  of  £4000 
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a-year  which  the  chancellor  was  entitled  to  for  his 
expense  in  maintaining  tables,  &c.  This  proves  him 
to  have  been  at  least  untainted  with  avarice. 

Of  Francis  North^  Lord  Ouilford,  an  enemy  has 
said  that  "  he  never  bit  but  in  the  right  place ;"  a  re- 
presentation which  certainly  indicates  the  most  promi- 
nent feature  in  his  character.  His  prudence,  indeed, 
would  not  have  been  unworthy  of  Walsingham,  and 
he  owed  to  it  his  exemption  firom  all  the  dangers  with 
which  the  supporters  of  the  court  were  in  those  days 
menaced.  Having,  in  the  first  instance,  filled  the 
duef  justiceship  of  the  common  pleas,  he  declined 
accepting  the  great  seal  unless  a  pension  was  added 
to  it,  which  was  accordingly  done. 

If  we  may  credit  his  brother,  North  performed  his 
duties  with  the  greatest  possible  advantage  to  the 
public  and  the  suitor.      He   opposed  the  constant 
practice    of   granting   injunctions  for  stopping  the 
course  of  the  common  law.     "  I  remember,"  says 
Roger  North,  ^'  one  Barebones,  that  was  called  doctor, 
a  famous  builder,  that  over-traded  his  stock  about 
£1000  per  annum,  and  often  wanted  injunctions  to 
dtay  suits  at  law,  finding  his  designs  that  way  now 
failing,  said  to  me,/  that  his  lordship  had  not  sat  yet 
long  enough  to  be  a  good  chancery  man.' "     He  was 
anxious  to  introduce  a  certain  and  established  course 
oi  proceedings,  like  that  which  regulated  the  conunon- 
law  courts ;  but  was  still  desirous  that  real  and  sub- 
stantial justice  should  be  done  to  every  one  whose  case 
came  under  his  judicial  cognizance.     "  I  have  often 
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heard  him  mention/'  says  his  gossiping  brother,  **  a 
poor  gentleman  that  had  a  yeiy  just  cause,  and  was  of 
himself  very  honest,  but  had  not  so  much  craft  as  his 
adversary,  who,  according  to  the  forms  and  liberties 
given  in  the  court  and  the  offices  of  it,  had  snares  laid 
for  him  which  caught  him ;  so  that  the  counsel  of  his 
adversary,  with  their  usual  art,  dressed  him  up  in 
circumstances  colourable  as  they  set  them  out,  and 
made  him  look  as  like  a  very  knave,  as  if  he  had  been 
so  in  earnest.  This  was  all  surprise  to  him ;  and  his 
own  counsel  was  not  instructed  and  ready  enough 
to  wipe  him  clean ;  and  he  not  having  elocution  to 
speak  for  himself,  took  the  matter  so  much  to  heart,  as 
that  he  went  home,  and,  in  a  fit  of  sorrow,  died." 

North,  who  was  created  Lord  Guilford,  was,  like 
Lord  Nottingham,  a  member  of  the  tory  party,  and 
therefore  indisposed  to  accede  to  the  policy  of  James 
and  his  brother.  He  appears  to  have  been  an  able, 
shrewd,  calculating  politician,  ^^  indifferently  honest," 
a  good  lawyer,  and  useful  judge.  We  proceed  to 
give  a  brief  account  of  his  great  opponent, 

George,  Lord  Jeffreys,  whose  name  has  been 
handed  down  to  the  execration  of  posterity  as  a  cruel 
and  remorseless  tyrant,  and  who  cannot,  with  any  pro- 
priety, be  omitted  from  our  legal  portrait  gallery.  He 
began  his  career  as  an  advocate  at  the  age  of  eighteen, 
two  years  before  he  was  called  to  the  bar.  The  plague 
had  thinned  the  lawyers,  and  frightened  the  remnant 
it  liad  spared.  Jeffreys'  first  field  of  practice  was  the 
courts  at  Guildhall  and  Hicks's  hall,  and  others  of  a 
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Kke  kind^  where  his  bold  and  confident  bearing  did 
him  good  service*  A  satirist  has  said,  in  allusion  to 
his  manner — 


u 


Oft  with  success  this  mighty  blast  did  bawl. 
Where  loudest  lungs  and  biggest  words  win  all." 


He,  however,  soon  succeeded  in  establishing  him- 
self, and  by  the  interest  of  two  aldermen,  who  were 
his  namesakes,  but  noways  related  to  him,  obtained 
the  appointment,  first,  of  common  segeant,  then,  of 
recorder  to  the  city  of  London.     This  latter  office  he 
was  compelled  to  resign   by  the  coimtry  party,  to 
whom  he  became  obnoxious,  as  well  for  his  joining 
the  high  church  party,  as  for  his  ready  concurrence  in 
all  the  designs  of  the  court.  In  the  popish  plot,  and  in 
the  various  government  prosecutions  in  those  times, 
Jeffireys  was  constantly  employed,  and  acquitted  him- 
self so  much  to  the  satisfaction  of  the  court,  that,  on 
the  death  of  Sir  Edmund  Saunders,  he   was  made 
chief  justice  of  the  King's  Bench.     He  proved  him- 
self in  this  capacity  the  willing  instrument  of  royal 
vengeance.     It  has  been  well  said  of  him,  that  '*  so 
as  he  rode  on  horseback,  he  cared  not  whom  he  rode 
over."     His  conduct  to  Algernon  Sidney  at  his  trial, 
the  inhumanity  with  which  he  acted    towards   the 
deluded  victims  of  the  unhappy  Monmouth,  are  well 
known.     They,  however,  formed  his  best  recommen- 
dation to  favour  in  the  eyes  of  the  tyrant  James,  who 
accordingly  made  this  brutal  judge  his  chancellor. 
In  this  capacity  he  was  enabled  to  serve  his  master 
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sdll  more  effectually ;  but  the  airival  of  tlie  prince  of 
Orange^*  and  the  flight  of  the  king,  somi  terminated 
the  career  of  his  insolence. 

He  died  in  the  tower  after  a  short  confinement, 
whether  of  a  broken  heart,  or  of  disease,  or,  as  some 
have  said,  of  a  too  firequent  application  to  the  bottle, 
has  not  been  ascertained.  His  private  character  was 
stained  with  vice.  Burnet  says  of  him  that  he  ^  was 
scandalously  vicious,  and  was  drunk  eveiy  day,  be- 
sides a  drunkenness  of  fury  in  his  temper  that  looked 
like  enthusiasm."  Bevil  Higgons,  a  favourable  wit- 
ness observes,  that  if  he  "  exceeded  the  bounds  of 
temperance  now  and  them,  it  does  not  follow  that  he 
was  drunk  on  the  bench  and  in  council.**  Roger  North 
says  he  used  to  drink  and  talk  with  "  good  fellows 
and  humourists  i"  and  so  he  would  unbend  himself  in 
*'  drinking,  laughing,  singing,  kissing,  and  every  ex- 
travagance of  the  bottle."  When  he  was  judge,  an 
old  man  with  a  large  beard  was  examined  before 
him.  His  evidence  displeasing  Jeffireys,  he  said,  "  If 
your  conscience  is  as  large  as  your  beard,  you'll  swear 
anything."  The  old  man  replied,  "  My  lord,  if  your 
lordship  measures  consciences  by  beards,  your  lord- 
ship has  none  at  all." 

Sir  John  Reresby  says  that  he  once  dined  with 
Jeffireys,  the  lord  mayor  and  several  other  gentlem^i 
being  of  the  party,  Jeffireys,  according  to  his  usual 
custom,  drank  deep  at  dinner,  and  after  the  cloth  waa 

*  It  appears  that  a  patent  was  made  out  shortly  before  ih» 
king's  flighty  creating  Jeffreys  earl  of  Flmt. 
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islearedj  sent  for  one  of  his  servants  who  had  been  a 
comedian,  and  was  fiEonous  for  his  powers  of  mimiciy, 
to  divert  the  company.  This  man  feigned  to  plead 
before  JefiBreys,  imitating  the  gesture,  tone,  deport- 
ment of  all  the  great  lawyers  of  his  age,  in  so  perfect 
a  manner  as  exceedingly  delighted  the  chancellor. 
On  one  occasion  he  is  said  to  have  been  nearly  carried 
off  by  an  attack  of  illness  which  was  produced  by  an 
over-indulgence  in  wine.  It  is  said  that  so  much 
ehited  was  he  and  the  lord  treasurer,  that  they  took 
off  the  greater  part  of  their  clothes,  and  had  not  they 
been  accidentally  prevented,  would  have  climbed  up  a 
sign  post  to  drink  the  king's  health. 

Of  Lord  Somers,  Horace  Walpole  has  said  that 
<<  he  was  one  of  those  divine  men,  who  like  a  chapel 
in  a  palace,  remain  unprofaned,  while  all  the  r^st  is 
tyranny,  corruption,  and  folly.     All  the  traditional 
accounts  of  him,  the  historians  of  the  last  age  and 
its  best  authors,  represent  him  as  the  most  incorrupt 
lawyer,   and  the  honestest  statesman,   as  a  master 
orator,  a  genius  of  the  finest  taste,  and  a  patriot  of 
the  noblest  and  most  extensive  views ;  as  a  man  who 
dispensed  blessings  by  his  life  and  planned  them  for 
posterity."    The  most  eminent  lawyer  of  the  whig 
party,  when  the  nation  had  become  convinced  that 
the  evils  of  the  court  of  chancery  were  aggravated 
by  the  presidency  of  commissioners,  the  great  seal 
was  intrusted  to  him,  first  as  lord  keeper,  and  after- 
wards as  lord  chancellor.     He  was  selected,  however. 
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bj  William  IIL  to  fill  this  hi^  poet,  not  because  of 
liis  kgal  attainments,  but  becanse  rf  his  knowledge 
of  political  affiuis,  and  his  attachment  to  the  prin- 
dples  asKTted  and  established  at  the  Rerofaition. 

Hewasthe  aonof  a  Worcester  attorney,  whose  zeal 
for  the  pcqnilar  caose  induced  him  to  bear  arms 
under  CromwelL  The  youth  of  the  future  chancel- 
lor,  did  not  want  auguries  of  future  eminence.  It  is 
affirmed  that  when  a  child,  walldng  with  his  aunt,  a 
beautiful  roost-cock  flew  upon  his  head,  and  crowed 
three  times,  with  peculiar  *  energy .  This  tradition 
has  better  eyidence  in  its  favour,  than  similar  stories 
have,  but  we  will  not  undertake  to  vouch  for  its  au- 
thenticity. After  completing  his  education  at  school 
and  coU^e,  he  entered  at  the  middle  temple,  and  was 
fortunate  enough  to  attract  the  notice  and  receive  the 
patronage  of  the  solicitor-general.  Sir  Francis  Win- 
nington. 

Somers,  it  is  said,  held  the  situation  of  clerk  to 
Winnington,  and  thus  had  an  opportunity  of  acquir- 
ing a  practical  knowledge  of  the  law.  Previous  to 
his  call  to  the  bar,  his  steadiness  and  attention  ex- 
cited the  pride  of  his  father.  The  old  man  used 
frequently  to  visit  London  in  term  time,  and  always 
put  up  his  horse  at  the  George  Inn,  at  Acton — ^where 
he  often  mentioned  his  promising  son,  at  the  Temple. 
One  day,  the  landlord  hearing  him  dwell  with  such 
heartfelt  pride,  on  the  merits  of  his  son,  said  to  him, 
"  Why  don't  you  let  us  see  him,  sir  ?"  Accordingly, 
when  Mr.  Somers  returned,  he  begged  his  son  to 
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accompany  him  on  his  way^  as  far  as  Acton.  Having 
arrived  at  the  inn,  the  father  took  the  landlord  aside, 
and  said  to  him,  "  I  have  brought  him,  Cobbet,  but 
you  must  not  talk  to  him  as  you  do  to  me ;  he  will 
not  sufier  such  a  fellow  as  you  in  his  company." 

After  he  was  called  to  the  bar,  Somers  was  much 
employed  by  the  whig  party^  whose  cause  he  had  sup- 
ported by  his  pen.  The  first  great  cause  in  which  he 
was  retained,  was  the  trial  of  the  seven  bishops,  in  which 
he  was  counsel  for  the  defence,  together  with  others, 
"  all  of  them,"  says  lord  Camden,  "  lovers  of  liberty 
and  the  greatest  lawyers  of  the  age."  The  bishops, 
amongst  themselves,  objected  to  Mr.  Somers,  as  too 
young  and  obscure  a  man;  but  Mr.  Pollexfen,  who 
was  afterwards  lord  chief  justice,  insisted  upon  his 
great  abilities,  and  declared  that  he  would  himself 
take  no  share  in  the  defence,  if  Mr.  Somers  was  not 
associated  with  him.  He  represented  to  the  bishops 
that  Somers  would  take  the  most  pains,  and  that  his 
knowledge  of  precedents  and  records,  would  be  of 
great  service.  After  the  revolution,  in  which  happy 
event  Somers  played  a  considerable  part,  he  was 
made  solicitor-general,  afterwards  attorney-general, 
and  thence  advanced  to  the  post  of  lord-keeper.  The 
exceeding  gentleness  of  his  manners,  it  has  been  said, 
disqualified  him  for  this  high  dignity.  It  would  be 
well  for  men,  if  their  enemies  could  object  nothing 
more  serious  against  them. 

During  the  seven  years  he  held  the  great  seal,  not  a 
tingle  imputation  of  corruption  or  partiality  was  ad- 
vanced against  him.     Dr.  Garth,  no  friend  to  lawyers 
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in  general,  in  one  of  the  earlier  editions  of  his  "  Dis- 
pensary," bears  testimony  to  the  merits  of  his  judicial 
character.     He  says, 

"  Somen  doth  sick'ning  equity  restore. 
And  helpless  orphans  now  need  weep  no  more." 

His  faU  was  owing  to  a  political  intrigue. 

Lord  Cowper  was  distinguished  in  his  early  life 
rather  for  the  licentiousness  of  his  conduct,  than  for 
any  promise  of  the  future  eminence  to  which  he 
afterwards  attained.  While  very  young,  he  was  en- 
gaged in  an  illicit  connection  with  a  Miss  Ailing,  the 
owner  of  Hertingfordbury  Park,  near  Hertford,  by 
whom  he  had  three  children.  A  rumour,  that  he 
had  deceived  her  with  an  informal  marriage,  induced 
Swift  to  fasten  on  him  the  nick-name  of  "Will 
Bigamy."  At  the  age  of  twenty-five,  he  was  appoint- 
ed solicitor-general  to  Queen  Mary,  and  one  of  the 
coimsel  to  her  husband  William  III.  In  his  fourth 
year,  he  was  reluctantly  appointed  by  Anne,  lord 
keeper  of  the  great  seal,  and  distinguished  himself  by 
putting  a  stop  to  the  custom  of  receiving  what  were 
called  new  year's  gifts  from  the  officers  of  the  chan- 
cery, which  had  of  late  years  amounted  in  value,  to 
nearly  £1500.  When  Harley  and  the  tories  succeed- 
ed in  subverting  the  influence  of  the  whigs,  in  1710, 
every  effort  was  made  to  retain  Cowper — ^but  he 
waited  on  the  queen,  and  surrendered  to  the  seals. 
She  entreated  him  to  pause,  before  he  determined  on 
retiring,  and  declared  herself  surprised  at  his  wish* 
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Three  times  she  returned  the  seals  into  his  hands  after 
he  had  laid  them  down,  and  at  length  laid  her  com* 
mands  on  him,  to  take  them  up  again,  adding,  ''I 
beg  it,  as  a  favour,  if  I  may  do  such  a  thing."  Cowper 
of  course  could  refuse  her  request  no  longer,  and  after 
a  little  conversation,  said,  that  he  would  accept  them 
for  the  present,  on  condition  he  might  resign  them 
the  next  day — on  the  next  day,  accordingly,  he  again 
waited  on  her  Majesty,  who  received  from  him  the 
insignia  of  his  office* 

Of  Lord  Cowper,  Charles  Yorke  relates  the  follow- 
ing anecdote.  Richard  Cromwell  was  party  to  some 
proceedings  before  the  court  of  chancery,  in  Lord 
Cowper's  time,  and  the  counsel  on  the  opposite  side 
made  very  free  with  his  name,  and  not  sparing  allu- 
sions to  that  ''arch  traitor,"  old  Noll.  This  hurt 
Lord  Cowper's  feelings,  who  knew  that  Cromwell 
must  be  in  court.  In  order  to  check  the  barrister, 
he  looked  roimd  and  said,  ''  Is  Mr.  Cromwell  in 
court?"  Upon  this  Cromwell  was  pointed  out  to 
him,  and  he  immediately  said,  ''  Mr.  Cromwell,  I 
hear  you  are  incommodiously  placed  where  you  are, 
pray  come  up  and  take  a  seat  on  the  bench  beside 
me."  Of  course,  no  more  allusions  were  made 
against  him.  Bulstrode  Whitelock  (a  son  of  the 
Lord  commissioner),  who  was  then  at  the  bar,  ob- 
served to  Yorke  (afterwards  Lord  Hardwicke),  when 
he  saw  Cromwell  seating  himself  beside  the  chancellor, 
"  This  day,  so  many  years,  I  saw  my  father  carry  the 
great  seal  through  Westminster  hall  before  that  man." 

On  the  accession  of  George  the  First,  he  returned 
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to  office,  which  he  held  until  the  violence  of  party 
compelled  him  to  retire  once  more  into  the  ranks  of 
opposition.  As  a  lawyer,  lord  Cowper  takes  high 
rank — and  was  in  every  way  superior  to  his  rival.  Lord 
Harcourt. 

Cowper  was  a  friend  to  men  of  letters — ^to  him 
Hughes  the  poet  dedicated  his  ^^  Siege  of  Damascus." 
The  chancellor  had  read  the  play  in  manuscript,  and 
was  so  delighted  with  it,  that  he  made  the  author 
secretary  to  the  commission  of  the  peace,  and  on  re- 
tiring from  office,  recommended  him  to  Lord  Parker, 
his  successor. 

''Lord  Chancellor  Hardwicke,**  as  it  has  been 
observed  by  Lord  Chesterfield,  "  valued  himself  more 
upon  being  a  great  minister  of  state,  which  he  cer- 
tainly was  not,  than  upon  being  a  great  chancellor, 
which  he  certainly  was."  It  is,. however,  as  a  great 
lawyer — ^as  the  first  equity  lawyer  of  his  own  or  any 
other  age — that  Lord  Hardwicke  will  be  remembered : 
of  the  numbers  to  whom  his  name  is  familiar,  how  few 
are  there,  that  know  any  thing  of  his  political  career  ? 

Philip  Yorke  was  the  son  of  a  Dover  attorney,  and 
at  an  early  age  was  placed  with  Mr.  Salkeld,  an  at- 
torney in  Brook  Street,  Holbom,  who  could  boast 
that  he  had,  within  a  short  time  of  one  another,  in  his 
office,  Yorke,  afterwards  lord  chancellor  of  England ; 
Jocelyn,  afterwards  lord  chancellor  of  Ireland ;  Parker, 
afterwards  chief  baron  of  the  exchequer ;  and  Strange, 
afterwards  Master  of  the^RoUs.  Salkeld  was  a  man  of 
considerable  knowledge  and  talent,  and  Yorke  derived 
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much  advantage  from  his  instruction.  By  his  advice, 
Yorke  entered  himself  at  the  Middle  Temple,  and 
shortly  afterwards  attracted  the  notice  of  Lord  Mac- 
clesfield, who  became  so  much  attached  to  him,  and 
distinguished  him  so  much,  that,  very  soon  after  his 
call,  he  obtained  a  very  large  practice.  The  seniors  at 
the  bar  were  astonished  at  his  rapid  progress.  Judge 
Powis,  a  worthy  dignitary,  whose  intellectual  powers 
were  not  esteemed  very  bright,  dining  in  his  company 
one  day,  endeavoured  to  obtain  a  solution  of  the 
mystery  of  his  success.  He  began  with  a  bold  con- 
jecture. "  Mr.  Yorke,"  said  he,  "  there  is  scarcely 
a  case  before  the  court,  in  which  you  do  not  hold  a 
brief  for  the  plaintiff  or  the  defendant ;  from  which  I 
conceive  that  you  must  either  have  published  some 
important  book,  or  are  on  the  eve  of  publishing  one.** 
Yorke's  ready  wit  did  not  desert  him ;  he  gravely  re- 
plied that  his  lordship's  conjecture  was  well  founded ; 
he  had  such  an  intention.**  "  Indeed,  Mr.  Yorke,** 
rejoined  the  judge,  "and  may  I  be  permitted  to 
inquire  the  subject."  "Most  certainly,  my  lord,*' 
returned  Yorke,  "I  propose  to  publish  a  poetical 
version  of  Coke  upon  Littleton.*'  Upon  this,  the 
judge  requested  him  to  recite  a  specimen,  from  which 
Yorke  b^ged  to  be  excused ;  but  Powis  would  take 
no  denial,  and  Yorke,  trusting  to  his  invention,  re- 
cited, with  grave  emphasis — 


f( 


He  that  holdeth  his  lands  in  fee. 
Need  neither  to  shake  nor  to  ahiver, 

I  humbly  coneeive^  for  look,  do  you  see. 
They  are  his  and  his  heirs  for  ever." 


i^ 
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Five  years  after  he  had  been  called,  and  before  he 
had  completed  his  first  circuit,  Yorke  was  made  soli- 
citor-general, to  the  astonishment  and  indignation  of 
the  whole  bar.  His  learning  and  amenity  of  manners, 
however,  soon  reconciled  them  to  his  appointment,  and 
he  passed  through  that  and  the  office  of  attorney- 
general  with  universal  applause  and  admiration. 
Whilst  filling  the  latter  office,  the  chancellorship  and 
chief  justiceship  of  the  King's  Bench  both  became  va^ 
cant.  Sir  Robert  Walpole,  who  wished  that  Talbot, 
the  solicitor-general,  should  be  chancellor,  had  some 
difficulty  in  inducing  Yorke  to  waive  what  he  con- 
sidered his  just  claim  to  that  dignity.  However, 
avarice  was  Yorke*s  ruling  passion,  and  his  ambitious 
pretensions  were  readily  resigned,  when  he  was  pro* 
mised,  that,  if  he  would  accept  the  chief-justiceship, 
the  salary  should  be  raised  firom  £2000  to  £4000  a- 
year,  and  that  he  should  also  be  elevated  to  the  peerage. 
After  having  bargained  that  the  offered  increase  of 
salary  should  not  be  made  personal  to  himself,  but 
continued  to  his  successors,  Yorke  acceded  to  the 
terms,  and  was  appointed  chief-justice,  and  created 
Baron  Hardwicke. 

For  three  years  and  a  half  Lord  Hardwicke  presided 
with  honour  to  himself,  and  advantage  to  his  country, 
over  the  court  of  King*^  Bench,  and  showed  much  un- 
willingness to  relinquish  his  post  for  the  great  seal, 
which  was  then  pressed  on  his  acceptance  by  Sir  Robert 
Walpole.  Walpole  discovering  his  reluctance,  resorted 
to  the  following  expedient  to  overcome  it.  "  Well,  my 
lord,"  he  replied,  when  Lord  Hardwicke  stated  that  he 


SKETCHES  OF  FOBMER  CHANCELLORS.    355 

was  unvnlling  to  accept  an  office^  whose  tenure  was  so 
precarious,  "  if  you  persist  in  declining  the  great  seal, 
I  hare  resolyed  on  another  as  chancellor.  The  office 
shall  be  offered  to  Mr.  Fazakerly/'  an  eminent  chan- 
cery banister  of  the  day.  '*  Fazakerly !"  exclaimed 
Lord  Hardwicke,  his  jealousy  alarmed,  "  Fazakerly  I 
Are  you  aware,  Sir  Robert,  that  Mr.  Fazakerly  is  an 
arowed  Tory,  and,  for  aught  I  know,  a  confirmed  Ja- 
cobite?* "Likely  enough,"  replied  Walpole  coolly, 
"  but  (laying  his  watch  on  the  table)  if  by  one  o'clock 
you  have  not  accepted  my  offer,  by  two,  Fazakerly 
shall  be  lord-keeper  of  the  great  seal,  and  one  of  the 
staunchest  Whigs  in  England !"  This  reasoning  soon 
decided  Lord  Hardwicke,  and  the  minister  gained  his 
point.  It  is  a  remarkable  thing  that  after  he  had 
taken  his  seat  in  the  court  of  chancery  for  the  first 
time,  he  went  into  the  king's  bench  and  delivered 
judgment  in  a  case  that  had  previously  been  argued 
before  him,  thus  presenting  the  singular  spectacle  of 
one  individual  presiding  in  the  two  principal  courts  of 
law  and  equity  on  the  same  day.  It  has  been  under- 
stood that  shortly  before  his  retirement  from  the 
woolsack.  Lord  Hardwicke  decided  the  cause  in  which 
he  held  his  first  brief,'  after  his  call. 

To  dwell  at  any  length  on  the  merits  of  Lord 
Hardwicke  as  an  equity  judge,  would  be  unprofitahly 
occupying  our  space,  and  probably  non-professional 
readers  would  consider  us  to  have  exchanged  the 
office  of  a  biographer  for  that  of  a  panegyrist. 

Avarice  was  Lord  Hardwicke's  predominant  pas- 
sion.    It  was  in  this  way  that  he  got  the  name  of 
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*'  Judge  Gripus."  He  was  one  of  a  commission  whieh, 
in  flie  year  1740,  repoited  in  favour  of  some  very  ex- 
tensive reforms  in  the  court  of  chancery ;  but  although 
he  concurred  in  this  report,  and  possessed  the  ability  of 
carrying  the  recommendations  which  it  embodied  into 
effect,  he  made  no  effort  towards  such  an  end,  prefer- 
ring the  continuance  of  abuses  to  any  change  which 
would  reduce  his  income,  or  diminish  his  patronage. 

"  My  lord,"  George  II.  one  day  said  to  him,  "  I 
observe  that  there  never  is  a  place  vacant,  but  you 
have  some  friend  on  whom  you  wish  it  to  be  bestowed." 

He  was  fortunate  in  a  wife,*  in  whose  estimation, 
frugality  was  the  first  of  virtues.  By  ancient  custom 
the   embroidered  purse  which  holds  the  great  seal 

*  Against  Lady  Hardwickei  the  chancellor  used  to  tell  the 
following  8tory,  His  bailiff.  Woodcock,  having  been  ordered 
by  her  ladyship  to  procure  a  sow  of  the  breed  and  dimension  that 
she  particularly  described  to  him,  came  one  day  into  the  dining- 
room,  when  full  of  people  of  consequence  and  distinction,  and 
in  a  tone  of  exultation,  he  exclaimed,  "  Oh,  my  lady,  1  have  been 
to  Royston  Fair,  and  have  got  a  sow  exactly  of  your  ladyship's 
sise !''  Of  Lady  Hardwicke  the  following  anecdote  has  also 
been  narrated.  Her  ladyship  one  day  sent  for  Aaron  Franks, 
the  celebrated  diamond  merchant,  and  when  he  arrived  received 
him  in  a  very  confidential  manner.  "*  Mr.  Franks,"  said  her 
ladyship,  "  I  want  to  make  my  daughter.  Lady  Anson,  a  pre- 
sent of  a  jewel  something  about  £2000."  That  was  soon  ar- 
ranged, and  then  came  the  real  business.  "And  can  you," 
said  she,  "  tell  me  of  any  good  match  for  one  of  my  sons  ?  But 
Franks,"  she  continued  eagerly,  "  she  must  be  rich — she  must 
be  rich,  Mr.  Franks,  or  it  would  not  do."  This  method  of  ob- 
taining a  wife,  will  sound  strange  in  the  ears  of  modem  re- 
finement. 


SKETCHES   OF   FORMER   CHANCELLORS.         S57 

is  annually  renewed;  and  the  old  purse  becomes 
the  perquisite  of  an  officer  of  the  court.  Lady 
Haidwicke,  however,  insisted  that  it  should  be  given 
up  to  her,  and  actually  lined  the  walls  of  one  of  the 
state-rooms  at  Wimpole  with  the  velvet  she  obtained 
in  this  way.  By  this  lady's  desire.  Lord  Hardwicke 
deferred  his  acceptance  of  an  earldomi  which  was  of- 
fered him  for  many  years  after  the  offer  was  made, 
until,  in  short,  the  marriage  of  his  daughters ;  for,  as 
Lady  Hardwicke  observed,  though  no  suitors  would 
expect  more  than  £10,000  with  the  Misses  Yorke, 
yet  not  less  than  £20,000  would  be  anticipated  with 
Lady  Elizabeth  and  Lady  Margaret. 

Jealousy  also  must  be  ranked  amongst  Lord  Hard- 
wicke's  failings.  He  is  known  to  have  resisted  the 
wishes  of  the  minister,  to  raise  to  the  peerage  several 
eminent  lawyers — Parker,  Lee,  Ryder,  and  Willes, 
particularly  the  last.  He  desired  to  be  the  only  law 
lord,  so  that  an  appeal  from  the  court  of  chancery 
might  be  from  Julius  to  Caesar,  from  Lord  Hardwicke, 
in  Westminster  Hall,  to  Lord  Hardwicke,  in  the 
House  of  Lords. 

His  contemporaries  have  recorded  that,  though  some- 
what ostentatious,  and  in  no  ways  extravagantly  hospi- 
table, Lord  Hardwicke  was  agreeable  in  his  manners, 
and  lively  in  his  conversation ;  he  was  also  temperate  in 
his  habits.  When  attorney-general,  he  was  dining 
in  company  with  lord  Bolingbroke,  who  asked  him  if 
he  had  not  been  a  rake  in  his  younger  days — to  which 
he  replied^  that  '^  he  must  confess  that  he  never  was 
a  rake ;  for  that,  indeed,  he  was  so  early  immersed  in 
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biudnessi  that  he  never  had  any  time  to  be  one.** 
Lord  Bolingbroke^  on  this,  professed  himself  sa^ 
tisfied  with  the  reason  that  Yorke  had  assigned 
for  his  abstinence  from  dissipation,  "  for  I  am  pei^ 
soaded,"  he  continuedi  "  that  no  one  could  eyer  dis* 
tingnish  himself ,  and  make  his  way  in  life  as  you.  Sir 
Philip,  have  done,  unless  he  had  been  a  rake,  or,  at 
least  had  had  the  seeds  of  a  rake  in  him.'' 

Lord  Hardwicke,  as  a  politician,  was  timorous.  He 
was  always  haunted  with  the  horrors  of  invasion  from 
France,  in  flat-bottomed  boats;  but,  with  all  his 
failings,  was,  if  not  a  great  man,  at  least  a  great  lawyer. 

Passing  over  Northington,  whose  eccentricities  have 
obtained  for  him  a  conspicuous  place  in  another  part 
of  our  work,  we  come  to  the  name,  so  dear  to  the  lovers 
of  constitutional  freedom,  of  Charles,  Earl  Camden. 
He  was,  however,  remarkable  rather  for  the  boldness 
and  firmness  that  distinguished  his  conduct,  when 
seated  on  the  bench  of  the  common  pleas,  than  for 
anything  which  characterized  him,  during  the  four 
years  in  which  he  held  the  great  seaL  His  conduct, 
in  reference  to  Wilkes,  is  well  known.  Wilkes,  who 
had  been  arrested  by  a  general  warrant  under  the 
hand  of  the  secretary  of  state,  was  brought  up  before 
him  by  habeas  corpus — Camden,  (then  Sir  John  Prat^ 
desired  him  immediately  to  be  discharged,  and,  when 
Wilkes  afterwards  brought  an  action  against  the 
messenger,  by  whom  he  had  been  arrested,  took  occa^ 
sion  to  declare  his  opinion  that  general  warrants — 
except  in  cases  of  high  treason — ^were  illegal,  oppres- 
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siFCj  and  unconstitutional.  The  popularity  which 
he  acquired  by  this  act,  was  excessive,  nor  was 
it  materially,  or  at  least  permanently,  diminished, 
when  he,  as  lord  chancellor,  supported  the  ministers 
in  laying  an  embaigo,  by  an  order  in  council,  on 
the  exportation  of  wheat  in  contravention  of  the 
existing  law. 

Horace  Walpole  speaks  of  him,  at  the  time  of  his 
attorney-generalship,  as  being  "  steady,  warm,  sullen, 
stained  with  no  reproach,  and  an  uniform  whig.*' 
He  owed  his  accession  to  the  woolsack  to  his  steady 
adherence  to  the  principles  of  Pitt,  who,  when  raised 
to  the  dignity  of  prime  minister,  secured  the  assistance 
of  his  friend  in  the  cabinet. 

Lord  Camden,  however,  did  not  prove  a  very 
staunch  supporter  of  the  ministry,  who  were,  at  last, 
glad  to  remove  one  who  loved  liberty  better  than 
party — was  more  attached  to  his  country  than  to 
his  political  patrons.  He  was  some  years  afterwards 
lord  president  of  the  council.  As  a  lawyer,  lord 
Camden  will  always  be  esteemed  very  highly.  "  His 
eloquence,"  says  Mr.  Butler,  "  was  of  the  colloquial 
kind — extremely  simple  ;  diffiise,  but  not  desultory. 
He  introduced  legal  idioms  frequently^  and  always 
with  a  pleasing  and  great  effect.  Sometimes  how- 
ever, he  rose  to  sublime  strains  of  eloquence:  but 
the  sublimity  was  altogether  in  the  sentiment;  the 
diction  retained  its  simplicity;  this  increased  the 
effect."  In  parliament,  and  sometimes  on  the  bench, 
he  was  fond  of  indulging  in  declamation,  imitating 
in  that  respecti  his  illustrious  friend,  lord  Chatham, 
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whose  speeches,  however  effective  they  may  have 
proved  at  the  time^ — and  effective  they  did  prove,^ 
read  turgid  and  bombastic. 

He  was,  during  the  time  he  was  chief  justice,  stay- 
ing with  Lord  Dacre,  in  Essex.  One  day,  accom- 
panied by  a  genUeman,  weU  known  for  his  absence 
of  mind,  he  took  a  walk,  in  the  course  of  which 
he  ascended  a  hill  near  the  house,  at  the  top  of 
which  stood  the  parish  stocks.  After  sitting  down 
near  them  for  some  little  time,  the  chief  justice 
expressed  a  wish  to  know  of  what  kind  the  punish- 
ment was,  and  begged  his  companion  to  open  the 
stocks  and  let  him  try.  This  was  accordingly  done, 
and  the  gentleman,  taking  a  book  firom  his  pocket, 
sauntered  on,  and  not  until  he  had  returned  to  lord 
Dacre's,  did  he  recollect  that  he  had  left  the  chief  jus- 
tice in  so  awkward  a  situation.  When  the  learned  judge 
was  tired,  he  tried  to  get  out,  but  found  he  could 
not  release  himself;  he  asked  a  countryman  who 
was  passing  by,  to  let  him  out :  the  rustic  stopped, 
looked  at  him,  grinned,  and  shaking  his  head,  walked 
on,  saying,  '^  No!  no  !  old  gentleman,  you  wasn't  set 
there  for  nothing."  Some  servants,  sent  from  lord 
Dacre's,  soon  after  this,  rescued  him  from  his  novel 
situation.  He,  sometime  afterwards,  presided  in  the 
trial  of  an  action  for  false  imprisonment,  brought 
against  a  magistrate,  by  some  fellow,  whom  he  had 
set  in  the  stocks.  The  counsel  for  the  defendant, 
ridiculed  the  charge,  declaring,  that  setting  in  the 
stocks,  was,  as  everybody  knew,  no  ptmishment  at 
all*    The  chief  justice  rose,  and  stooping  over,  said 
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to  the  counsel,  in  a  loud  whisper, — "  Brother,  were 
you  ever  in  the  stocks  ?"  "  Really,  my  lord,  never." 
"Then  I  have,"  said  the  chief  justice,  "and  can 
assure  you,  that  it  is  not  the  trifle  you  represent 
it"  Lord  Camden,  like  his  great  rival,  lord  Mans- 
field, was  very  intimate  with  Garrick,  in  whose  private 
correspondence,  published  a  few  years  ago,  many 
letters  from  the  chancellor  may  be  found.  One  day, 
Garrick  met  Boswell  in  the  street,  and  thus  addressed 
hinoi,  **  Pray*  now  did  you — did  you  meet  a  little 
lawyer  turning  the  comer,  eh  ?"  "  No,  sir,"  replied 
Boswell ;  "  pray  what  do  you  mean  by  the  question  ?" 
"Why,"  returned  Garrick,  affecting  indifference, 
"  lord  Camden  has  this  moment  left  me."  When 
BosweU  mentioned  this  to  Johnson,  the  great  moralist 
said,  "  Well,  sir,  Garrick  talked  very  properly  ;  lord 
Camden  wtu  a  little  lawyer,  to.  be  associating  so 
familiarly  with  a  player !" 

The  career  of  Lord  Chancellor  Bathurst  wa 
not  such  as  entitles  him  to  any  prolonged  notice  in 
this  place.  The  son  of  a  peer — the  Lord  Bathurst, 
with  whom  Pope  and  Swift  were  so  intimate — ^he  was 
in  early  life  brought  into  parliament,  where  he  distin- 
guished himself  by  attacking  the  court,  and  was  in 
consequence  made  solicitor,  and  afterwards  attorney- 
general  to  Frederick,  Prince  of  Wales.  The  death 
of  his  patron,  by  destroying  his  hopes,  seems  to  have 
changed  his  opinions,  and  he  succeeded  in  so  far 
mollifying  the  ministry,  that  he  was  made,  in  1754, 
a  judge  of  the  common  pleas,  and  on  the  death  of 
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Charles  Yorke,  one  of  the  commissioners  to  whom 
the  great  seal  was  intrusted*      The  decrees  of  the 
commission,  it  is  said,  were  prepared  by  Lord  Mans- 
field, and  amongst  them  was  the  famous  Burton  Pyn* 
sent  case,  which  was  afterwards  reversed  on  appeal 
to  the  house  of  lords*     After  the  lapse  of  a  year,  the 
great  seal  was  given  to  Mr.  Justice  Bathurst,  with  the 
dignity  of  lord  chancellor,  and  the   title  of  Baron 
Apsley.  "  What  the  three  could  not  do,"  sarcastically 
observed  Sir   Fletcher  Norton,   "was  given  to  the 
most  incapable  of  the  three."     His  incapacity  as  a 
lawyer  soon  became  evident.    Somebody  told  Wilkes, 
before  he  was  elected  lord  mayor,  that  Lord  Apsley 
would  have  to  inform  him  that  the  king  did  not  ap- 
prove of  the  city's  choice.     "  Then,"  he  replied,  **  I 
shall  signify  to  his  lordship  that  I  am  at  least  as  fit 
to  be  lord  mayor,  as  he  to  be  lord  chancellor."     And 
Wilkes  was  not  far  wrong.     Bathurst,  it  is  said,  was 
conscious  of  his  inefficiency.     For  the  two  years  and 
a  half  that  he  and  Lord  Weymouth  sat  together  in 
the  cabinet,  the  latter  used  always  to  decide  the  law 
questions  that  came  before  them  in  their  ministerial 
capacity.     His  father,  who  was  a  jovial  old  gentle- 
man, and  died  four  years  after  his  son  became  chan- 
cellor, had  once  a  large  party  staying  with  him  at 
Oakley.     One  evening  their  conviviality  having  been 
long  protracted,  the  chancellor,  after  dwelling  at  some 
length  on  the  importance  of  early  hours  to  health  and 
longevity,  was  allowed  to  retire.    When  he  had  gone, 
his  father  exclaimed,  "  Now,  my  good  friends,  since 
the  old  gentleman  is  off,  I  think  we  may  venture  to 
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cnu^  another  bottle."  The  chancellor  was,  however^ 
liimself  eicceedingly  cheerful  and  good  humoured. 
The  following  anecdote  will  show  that  he  was  pos- 
sessed of  a  lively  wit.  One  session  of  Parliament 
there  were  an  unusual  nimiber  of  bills  sent  up  from 
die  conunons  in  so  imperfect  a  state,  that  they  were 
obliged  to  be  amended  in  the  lords.  Among  them 
was  'one  brought  in  by  Mr.  Gilbert,  famous  for  his 
activity  in  establishing  and  reforming  houses  of  cor- 
rection* ^When  he  brought  his  bill  up  to  the  lords, 
the  chancellor  said  to  him,  smiling,  "  You  have  been 
a  long  time,  Mr.  Gilbert,  wishing  for  a  good  house 
of  carreetion,  and  I  now  congratulate  you  on  having 
found  one ;  for  this  house  has  been  nothing  but  a 
house  of  correction  for  the  errors  and  mistakes  of 
your  house  this  whole  session  T' 

For  thirteen  years  Lord  Loughborough  filled 
the  post  of  chief  justice  of  the  common  pleas.  As  a 
judge,  he  is  said  to  have  displayed  much  knowledge 
of  the  law,  and  an  affable  and  courteous  demeanour  to 
counsel  and  juries.  He  was  mild  in  his  administra- 
tion of  justice,  whilst  he  vigorously  resisted  every 
attempt  to  relax  the  rigour  of  criminal  jurispru- 
dence. During  the  debate  on  the  reform  of  the 
criminal  laws,  in  1811,  the  following  anecdote  was 
related,  which  vriU  illustrate  at  once  the  humanity 
of  Lord  Loughborough,  and  the  impolicy  of  leaving 
the  law  in  the  state  in  which  it  was  then.  "  Not  a 
great  many  years  ago,  on  the  Norfolk  circuit,  a  lar- 
ceny was  committed  by  two  men  in  a  poultry-yard, 
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but  only  one  of  them  was  apprehended.  This  man 
was  tried  at  the  next  assizes,  found  guilty,  and  sen- 
tenced  by  Lord  Loughborough  to  a  few  months  m- 
prisonment.  When  the  accomplice  heard  of  this,  he 
surrendered,  and  was  tried  the  following  assizes. 
Unfortunately  for  him,  the  presiding  judge  was  Mr. 
Justice  Grould,  who  had  observed  or  fancied  that  a 
man  who  sets  out  with  stealing  fowls,  generally  ends 
in  committing  the  most  atrocious  crimes — ^as  a  con- 
sequence, he  sentenced  the  criminal  to  transpartch 
tion." 

In  1793,  upon  the  junction  of  "  the  old  whigs" 
with  the  conservative  government  of  the  day,  liOrd 
Loughborough  was  raised  to  the  woolsack,  and  con- 
tinued chancellor  until  Mr.  Pitt  went  out  of  office,  in 
1801.  "His  judicial  oratory," says  Charles  Butler, 
"  was  exquisite.  All  must  acknowledge  the  perspi- 
cuity, the  luminous  order,  and  chaste  dignity  of  his 
arguments.  Like  Lord  Camden,  he  frequently  and 
successfully  introduced  law  phrases  into  them.  His 
greatest  failings  were,  that  he  too  cleai'ly  showed  his 
want  of  attention  to  much  of  what  he  heard  at  the 
bar,  and  his  want  of  real  taste  for  legal  learning.** 
The  following  instance  of  the  integrity  of  his  judicial 
character  is  related  by  Sir  John  Sinclair.  "  It  is 
well  known  how  closely  he  (Lord  Loughborough) 
was  connected  with  the  duke  of  Portland.  The 
marquis  of  Titchfield,  the  duke's  son  married  Miss 
Scott,  the  eldest  daughter  and  joint  heiress  of  General 
Scott.  Besides  the  immense  property  left  by  her 
father,   he  had  likewise  a  claim  by  the  death  of  her 
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relation.  Sir  Robert  Gordon,  to  a  valuable  estate  in 
the  county  of  Moray.  The  fifth  claimant  was  Mr. 
Cununing,  of  Altyr,  and  in  the  litigation  before  the 
court  of  session,  a  decision  waa  given  in  his  favour. 
There  was  an  appeal  to  the  lords,  when  Lord  Lough- 
borough sat  on  the  woolsack.  Eaiowing  that  in  the' 
particular,  circumstances  of  the  case,  the  eye  of  the 
public  would  be  upon  him,  he  earnestly  requested 
Lord  Thurlow's  assistance  in  deciding  the  question. 
It  is  singular  that  Lord  Thurlow's  opinion  was 
favourable  to  Lord  and  Lady  Titchfield;  whereas 
Lord  Loughborough  thought  the  decision  should  be 
in  £Eivour  of  Gumming.  Had  he  chosen  to  acquiesce 
in  the  opinion  given  by  Lord  Thurlow  in  favour  of 
the  Titchfield  family,  a  large  property  would  have 
devolved  on  the  son  of  his  friend ;  but  greatly  to  his 
credit  he  decided  in  favour  of  Mr.  Gumming." 

In  his  political  character,  Lord  Loughborough  is 
not  entitled  to  much  respect.*     Attached  at  one  part 

*  Churchill  has  severely  lashed  him  for  his  pliant  tempera- 
ment, in  one  of  his  satires  published  in  1762. 

*'  To  mischief  train'd  e'en  from  his  mother's  womb. 
Grown  old  in  fraud,  though  yet  in  manhood's  bloom ; 
Adopting  arts  by  which  gay  villains  rise, 
And  reach  the  heights  which  honest  men  despise ; 
Mute  at  the  bar,  and  in  the  senate  loud. 
Dull  'mongst  the  dullest,  proudest  of  the  proud ; 
A  pert,  prim,  prater  of  the  northern  race, 
(hnlt  in  his  heart  and  famine  in  his  &ce, 

-      Stept  forth." 

VOL.  I.  N 
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of  his  life  to  the  Foxite  party,  be  deserted  them  at 
the  precise  moment  when  his  desertion  obtained  for 
him  the  great  seaL  Whilst,  kowerer/  in  their  nak^ 
he  did  not  do  Ihem  mneh  service  in  advising  the  iIl-» 
omened  coalition,  and  still  lesa  in  induciDg  Mr*  Fox 
to  make  the  nnfortunate  declaration  which  he  did 
respecting  the  prince's  right  to  the  govermnent,  on 
the  agitation  of  the  r^encj  question,  in  1788. 

In  the  diqK>sition  of  the  chudi  preferment,  of 
which  he  had  the  patronage,  he  showed  great  judg- 
ment. His  demeanour  towards  the  numerous  ap- 
plicants, by  whom  he  was  constantly  assailed,  is  said 
to  have  been  marked  with  kindness  and  urbanity. 
When  he  gave  away  a  living  to  one  whose  merits 
constituted  his  only  recommendation,  he  would  say 
to  him,  '^  Go  to  my  secretary  and  desire  him  to  pre- 
pare the  presentation  for  my  fiat  immediately,  or  I 
shall  have  some  duke  or  great  man  making  applica- 
tion, whom  I  shall  not  be  able  to  refuse.** 

Lord  Erskine,  to  whose  transcendant  merits  as 
an  advocate,  we  have  already  paid  fitting  tribute, 
owed  both  his  title  and  official  dignity  to  his  faithful 
attachment  to  ^Ir.  Fox  during  the  critical  period  of 
the  French  Revolution*  To  the  king,  Erskine  was 
personally  obnoxious  from  his  having  undertaken  the 
defence  of  Tom  Paine.  When  the  arrangements  for 
the  "  Talents"  administration  were  in  the  course  of 
settlement.  Fox  submitted  to  the  kii^  a  list  of  such 
persons  as  his  party  considered  eligible  for  the  chan- 
cellorship.    At  the  head  of  this  list  was  Erskine*s 
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UBBie — placed  tliere  not  tuider  any  expectation  that 
the  king  would  consent  to  his  app<Hntmentj  but 
merely  as  a  mark  of  esteem  and  regard.  The  king, 
htmereXy  did  not  make  the  anticipated  objection.  He 
merely  observed,  "Well,  if  Mr.  Erskine  must  be 
chancellor^  remember  he  is  your  chancellor,  and  not 
mine;"  and  Mr.  Erskine  was,  accordingly,  made 
chancellor,  much  to  his  own  astonishment  and  that  of 
aH  hia  Criends*  The  surprise  which  they  manifested 
arose  aim^y  £rom  the  kDowle<]|ge  how  much  he  was 
disliked  by  the  king.  A  stranger,  ignorant  of  our 
judicial  ^stem,  might  also  have  found  matter  for  sur- 
prise in  the  fact,  that  a  lawyer,  whose  practice  had 
been  confined  to  the  common  law  courts,  was  placed 
at  the  head  of  the  furst  equity  court  in  the  kingdom* 
If,  too,  he  had  heard  any  thing  of  the  boasted  inde. 
pendence  of  our  judges,  and  their  freedom  from  poli- 
tical influence,  his  surprise  could  not  be  diminished 
when  he  had  learnt  that  this  strange  transforma*- 
tion  had  been  made  solely  on  political  oonsidera«- 
tions.  But  this  is  the  fault  of  the  system,  and  not  of 
Lord  Erskine.  Erskine  laboured  imder  another  dis- 
qualification. He  was  an  advocate  rather  than  a 
lawyer:  he  had  not  even  the  advantages  which  an 
intimate  knowledge  of  our  common  law  would  have 
afforded  him.  Fortunately  for  his  fame,  his  colleague 
did  not  give  him  much  time  for  displaying  his 
incapacity.  Of  his  judicial  character  all  that  can 
be  said  is,  that  he  displayed  a  readiness  and  tact 
which  enabled  him  to  get  through  business  very 
'  rapidly,  and  which  is  precisely  the  sort  of  merit  that 

N  2 
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a  nisi  prius  advocate  raised  to  the  woolsack  might  be 
expected  to  show.  From  the  bar  he  received  every 
possible  assistancei  and  his  conduct  towards  them  was 
marked  with  the  urbanity  natural  to  his  character. 
Lord  Eldon  said  of  him — and  the  testimony  is  ho- 
nourable to  both  parties — that  none  could  have  a 
greater  wish  to  discharge  properly  the  duties  of  his 
office^  nor  greater  abilities  to  qualify  him  for  their  due 
discharge.  Of  his  personal  character  the  most  pro- 
minent feature  was  his  intense  vanity  and  ^otism. 
"  Lord  Erskine/'  says  Lord  Byron,  **  was  the  most 
brilliant  person  imaginable:  quick,  vivacious,  and 
sparkling,  he  spoke  so  well  that  I  never  felt  tired  of 
listening  to  him,  even  when  he  abandoned  himself  to 
the  subject  of  which  all  his  dear  friends  and  acquaint- 
ances expressed  themselves  so  much  fatigued — self. 
His  egotism  was  remarkable,  but  there  was  a  boH" 
homnUe  in  it  that  shewed  he  had  a  better  opinion  of 
mankind  than  they  deserved.  Erskine  had  been  a  great 
man,  and  he  knew  it."  Egotism,  in  such  a  man,  is 
pardonable  ;  but  it  is  a  sin,  to  which  pardon  is  rarely 
accorded.  Most  men  are  too  ^^tistic  to  endure 
an  egotist.  From  Buonaparte,  '^  Counsellor  Ego,'* 
as  Erskine  was  denominated  in  the  caricatures  of  the 
day,  received  a  very  severe  mortification.  After  the 
peace  of  Amiens  he  visited  Paris,  and  one  day  at- 
tended the  First  Consul's  levee,  in  company  witii  Mr. 
Fox,  Lord  Holland,  Lord  Egremont,  and  other  dis- 
tinguished countrymen.  Not  unnaturally  he  expect- 
ed, that  when  presented,  Buonaparte  would  pay  him 
some  compliment,  in  reference  to  his  forensic  abilitiea 
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or  his  eloquence.  The  master  of  the  ceremonies  an* 
nomiced  him  to  the  consul  as  Mons.  le  Chevalier 
Ayreshine*  Buonaparte  slightly  looked  at  him — took 
a  pinch  of  snuSl — '^  Ayrenhine^  Ayreshine !"  he  said 
"Etes  vatu  legiite?^*  Erskine  bowed,  and  fell  back 
into  the  circle.* 

He  was  remarkable  for  a  vein  of  lively  drotterie. 
By  nature  he  was  quick  and  Tivacious,  overflowing 
with  good  humour,  and  always  full  of  the  highest 
spirits.  One  day  dining  with  Sir  Ralph  Payne 
(afterwards  Lord  Lavington),  he  found  himself  so  un- 
well,  that  he  was  forced  to  retire  into  another  room, 
till  the  cloth  was  cleared.  Upon  his  return  to  the 
company.  Lady  Paynef  anxiously  inquired  of  him, 
how  he  felt.  He  immediately  took  up  a  pencil  and 
scribbled  tins  couplet — 


'  Tia  true  I  am  ill,  but  I  cannot  complain. 

For  he  never  knew  Pleaiure,  who  never  knew  PainJ 


*  Lord  Abinger  says  that  Buonaparte  asked  Erskine  whether 
he  had  ever  been  Lord  Mayor  of  London !  He  is  said  to  have 
pot  the  same  question  to  Mr.  Fox. 

t  This  lady  had  a  monkey  whom  she  did  like,  and  a  husband 
K^orn  she  did  not.  Unfortunately  the  husband  survived  the 
monkey.  The  day  after  the  death  of  Ned  (such  was  the  monkey's 
Dsme),  Sheridan  entered  her  ladyship'a  drawing-room,  and  foimd 
her  in  tears.  **  Oh  I  Mr.  Sheridan,  poor  Ned's  gone."  "  Dear 
me/'  says  Sheridan,  "let  me  write  him  his  epitaph."  Which 
forthwith  he  did  in  these  words : — 

Alas !  poor  Ned, 
My  monkey's  dead ; 
;  I'd  rather  by  half 

Ithad  been  Sir  Ralph." 
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Many  of  the  jeux  d'esprits  he  made  in  court,  have 
been  preserved.  The  two  following  are  among  the 
best.  Mr.  Justice  Ashurst  was  remarkable  for  his 
lank  and  sallow  physic^omy.  On  him  Erskine  in- 
dited this  couplet : 


Judge  Ashursty  with  his  tamthorn  jaws. 
Throws  Ujfkt  upon  the  English  laws." 


The  following  distich  on  Judge  Grose,  is  rather  too 


**  QuaUs  sit  Grptius  udex,  Juno  accipe  versu, 
Ezdamat,  dubitat,  balbuit,  stridet,  et  errat/' 

When  he  was  at  Cambridge,  he  was  once  detained 
from  dinner,  by  the  negligence  of  Coe,  the  college 
1>arber,  on  whom  he  revenged  himself  by  parodying 
Gray— 

"  Ruin  seize  thee,  ruthless  Coe  ! 
Confusion  on  thy  fiutng  wait  I 
Had'st  thou  the  only  comb  below. 
Thou  never  more  should'st  touch  my  pate. 
Club  nor  grease,  nor  twisted  tail, 
Nor  e'en  thy  duittering,  barber,  should  trai]. 
To  save  thy  horse-whipped  back  from  da3y  fears. 
From  Cantab's  curse,  from  Cantab's  tears.** 

He  was  a  frequent  visitor  at  Mr.  Tocke*^  villa,  al 
Wimbleton.  One  day,  while  walking  in  the  garden 
with  the  party  assembled  there,  and  chattering  in  his 
usual  agreeable  strain,  he  astonished  them  by  exhi- 
biting his  agility  in  suddenly  springing  over  the  ha  ha, 
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to  talk  to  Mr.  Pitt  and  some  of  the  ministers,  who 
were  walking  in  the  adjoining  grounds  of  Mr.  Dundas. 
Hr.  Espinaase  was  once  conyeising  in  court  with  Mr* 
Efskine,  and  Mr.  Lamb,  of  Graj's  Inn,  when  Exskine 
remarked  how  much  habit  and  the  practice  of  speaking 
gave  a  man  confidence  ia  addressing  die  court.  ''  I 
protest  I  don't  find  it  so,**  said  Mr.  Lamb,  '^for 
though  I've  been  a  good  many  years  at  the  bar,  and 
have  had  my  share  of  business,  I  don't  find  my  confi* 
dence  increase;  indeed,  the  contrary  is  rather  my 
ease.*'  '*  Why,"  replied  Erskine,  "  it's  nothing  won- 
derful that  a  Lawh  should  grow  sheepish^*'  One 
night  Erskine  was  coming  out  of  the  house  of  com- 
mons, when  he  was  stopped  by  a  member  going  in« 
who  accosted  him,  "  Who's  up,  Enkine."  ''  Wind- 
ham," was  the  reply.  "What's  he  on?"  "His 
Ic^"  answered  the  witty  advocate.  Erskine  was 
conunander  of  the  volunteer  corps,  called  "  The  Law 
Association."  Some  one  wishing  to  quiz  him,  told 
him  that  his  coips  were  much  inferior  to  the  Excise 
Volunteers,  then  notoriously  the  worst  in  London* 
"  So  they  ought  to  be,"  good  humouredly  observed 
Erskine,  "seeing  that  the  excise  people  are  all 
Cssars  (seizersV*' 

Boswell  mentions  meeting  him  in  his  youth  at  Sir 
Arddbald  Macdonald'a.  He  describes  him  as  "a 
young  officer  in  the  regimentals  of  the  Scots  Royals, 
who  talked  with  a  vivadty,  fluency,  and  precision,  so 
uncixnmon,  that  he  attracted  particular  attention." 
In  the  course  of  the  conversation,  Erskine  boasted 
that  when  at  Minorca  he  had  not  only  read  prayers, 
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but  preached  two  sermons  to  the  regiment.  This  was^ 
indeed,  always  a  favourite  boast  of  his.  To  have 
been  a  sailor,  a  soldier,  a  parson,  and  a  lawyer,  was 
the  greatest  source  of  his  pride. 

He  had  a  most  singular  propensity  for  witnessing- 
fires,  and  has  been  known  to  leave  the  house  of  com- 
mons in  the  midst  of  a  debate,  on  hearing  that  a 
conflagration  was  to  be  seen  within  a  mile.  Sheridan 
said  that  a  chimney  could  not  smoke  in  the  Borough, 
without  £rskine*s  knowledge. 

Lord  Erskine  had  a  great  regard  for  money.     He 
acquired  a  large  fortune  which  he  invested  in  trans- 
atlantic  securities,   anticipating    the    possibility    of 
convulsions  at  home.     Considering  this  was  done  at 
the  time  of  the  French  revolutionary  war,  it  speaks 
little  in  favour  of   his  patriotism;   and  the  event 
proved  that  he  was  deficient  in  foresight.     He  vras, 
however,  of  a  generous  and  Uberal  disposition,  as  the 
following  anecdote  will  show.     During  the  time  he 
was  chancellor,  he  invited  the  gentleman,  by  whom 
the  anecdote  is  related,  to  breakfast  with  him.  While 
they  were  conversing,  a  servant  brought  in  a  letter 
which  Lord  Erskine  read  with  considerable  emotion. 
After  a  pause,  he  said  it  was  from  one  of  the  French 
princes,  without  naming  which,  and  added  that  it  was 
to  solicit  his  assistance  on  the  occasion  of  some  em- 
barrassment.    He  then  remarked  on  the  very  extra- 
ordinary change  which  a    few  years   had    brought 
about  in  their  respective  fortunes.     "  The  first  time 
I  saw  the  writer  of  this  letter,"  he  continued,  "  was 
at  Versailles.     I  was  then  a  poor  ^isign  on  my  way 
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to  join  my  regiment,  which  was  lying  in  Minorca. 
As  I  was  traveiling^to  Paris  in  a  public  vehicle,  one 
of  the  passengers,  who  had  some  inferior  situation  in 
the  palace,  o£fered  to  procure  an  opportunity  of  seeing 
the  court,  and  *there  I  beheld  this  prince  figuring  as 
one  of  the  most  distinguished  men  in  Europe.  I  was 
then  in  the  lowest  rank  of  one  profession,  and  am 
now  at  the  head  of  another  of  a  totally  different 
nature,  and  he,  in  exile  and  in  poverty,  is  supplicating 
my  aid." 

His  latter  years  were  not  marked  with  any  thing 
which  deserves  commemoration.  It  is  understood 
that  they  were  clouded  by  misfortunes,  aggravated  by 
pecuniary  difficulties.  He  applied  himself  to  farm- 
ing pursuits,  but  succeeded  in  this  branch  little 
better  than  he  did  as  a  chancellor.  One  day  George 
Colman  and  Jack  Bannister  were  dining  with  him. 
After  dinner  he  told  them  with  some  pride,  that 
he  had  three  thousand  head  of  sheep.  "  I  see  your 
lordship,"  exclaimed  Colman,  **  has  still  an  eye  to 
the  woolsack !"  The  present  earl  of  Leicester  has 
told  a  story  of  Erskine  accompanying  him  in  a 
ride  through  one  of  his  farms.  Coming  to  a  finely- 
cultivated  field  of  wheat,  Erskine  exclaimed  in  a 
delighted  tone,  '*  What  a  beautifcd  piece  of  lavender  /" 
It  is  possible,  however,  that  it  was  the  first  specimen 
he  had  seen  of  the  system  of  drill  husbandry,  which 
was  then  but  newly  introduced.  It  was  at  Holkham 
that  Sir  John  Sinclair  met  this  eminent,  amiable, 
though  unfortunate  man.  Sir  John,  a  tolerably  com- 
petent judge  in  such  matters,  says  that  Erskine  knew 
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nothing  of  agriculture :  once  he  said  to  him,  **  I  hav^ 
tanaerlj  studied  Coke  at  Westminster,  and  I  am  now 
studying  Coke  at  Holkham ;  and  Coke  the  agricul- 
turist is  as  great  in  his  way  as  Coke  the  lawyer  in 
legal  matters."  It  is  to  be  feared  that  Elrskine  did 
not  learn  much  £rom  either  Coke. 

htxd  Bosslyn  was  in  the  habit  of  ridiculing  the 
egotism  which  deformed  Erskine's  character,  in  a 
vein  of  good-humoured  pleasantry.  He  used  to  say» 
in  jest,  that  Erskine  once  addressed  a  public  meeting 
in  the  following  words,  or  to  the  like  effect :  '^  Aa  to 
me,  gentlemen,  I  trust  I  haye  some  title  to  give  my 
opinicm  freely.  Woidd  you  know  whence  my  title  is 
derived?  I  challenge  anyman  among  you  to  inquire! 
If  he  ask  my  birth — ^its  genealogy  may  rank  with 
kings !  If  for  my  wealth — it  is  all  for  which  I  have 
time  to  hold  out  my  hand  I  If  my  talents — no  1  of 
these,  gentiemen,  I  leave  you  to  judge  for  your* 
selves !"• 

The  kte  Mr.  Park,  who  used  to  meet  him  in  early 
life,  mentions  hb  habit  of  speaking  **  in  private  so- 
ciety with  great  rashness,  and  appearance  of  super* 
ficialness,  on  subjects  connected  with  his  profession*" 
And  he  adds,  **  to  some  observation  of  mine,  question* 
ing  die  legality  of  a  local  custom  of  which  we  were 
talking,  he  repeated  twice  over,  in  that  high  pitch 

*  Dr.  Parr  and  Erskine  were  fond  of  bandying  eomplunents 
amongst  each  other.  Parr  once  told  the  latter  that^  if  be  am- 
vived  him,  he  would  write  his  epitaph.  "  You  are  wrong  to  say 
that,  doctor/'  replied  Erskine^  ''for  you  hold  out  to  me  an  m* 
^ucement  to  commit  suicide  /'* 
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which  those  who  were  acquainted  with  him  will 
jreeoUect  he  used,  when  excited  or  angiy, '  There  is 
no  other  law  in  England  than  custom*'  I  was  then 
only  a  student,  hnt  that,  certainly,  was  a  very  rash 
obserFation  for  a  man  who  sat  on  the  woolsack  to 
make  to  any  one."  But  with  all  his  faults  and  follies^ 
Lord  Erakine  8  name  will  not  readily  be  forgotten. 
He  rendered  essential  services  to  his  countiy ;  and,  if 
an  eccentricity  both  of  mind  and  manner  detracted 
something  from  his  usefulness,  we  must  not  forget 
that  his  errors  were  of  the  head  and  not  of  the  heart. 
We  may  with  Sheridan  alter  Dryden's  lin< 


**  When  meii  like  Bnkme  go  astray. 
The  stars  are  more  in  fnilt  than  they. 


» 


John,  Earl  of  Eldon,  presided  over  the  court  of 
chancery  for  nearly  twenty-five  years,  from  1801  to 
18S7,  excepting  only  the  ten  months  of  Lord 
Ermine's  rule*  Were  we  to  say  that  Lord  Eldon 
was  an  accomplished  lawyer — that,  in  the  record  of 
his  judgments,  will  be  found  the  principles,  of  equity 
law,  stated  and  illustrated — ^to  declare  that  his  learn* 
ii^  was  not  only  extensive  but  accurate — that  his 
integrity  and  uprightness  were  never  questioned — 
that  he  wore  his  ermines  vrithout  blemish — and  that 
his  faults  were  only  those  of  a  great  and  good  man — 
in  abort,  were  we  to  characterize  him  as  he  truly 
deserves  to  be  characterized,  there  are  some,  perhaps, 
who  would  think  that,  neglectful  of  our  duty,  we  had 
assumed  the  office  of  the  panegyrist,  and  were  rather 
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painting  a  picture  than  limning  a  portrait ;  yet  should 
we  be  detailing  nothing  but  sober  and  admitted  trutk* 
The  principal  charge  which  has  been  brought 
against  Lord  Eldon  is  his  delay.  From  this  chaxg^e 
Sir  Charles  WethereH  defended  him.  **  He  preferred 
dull  truth  to  brilliant  error — slow  aceuraey  to  ex* 
peditious  ignorance.  Some  honourable  gentlemen 
were  not  particular,  though  £20,000  a  year  should 
be  given  to  the  wrong  party.  A  judge,  who  had 
formerly  been  condemned  by  some  person  for  not 
running  quickly  through  the  criminal  calendar,  had 
answered  the  impatient  railer,  by  observing,  that  he 
80  judged  in  the  day,  as  to  be  able  to  sleep  on 
going  to  bed  at  night.  So  thought  and  acted  Lord 
Eldon.'*  Lord  Erskine,  speaking  in  the  house  of 
lords,  said,  in  reference  to  the  chancellor,  "  My 
noble  and  learned  friend,  with  great  goodnature 
and  pleasantry,  frequently  alludes  to  his  supposed 
propensity  for  doubting,  and  I  can  account  for  that 
propensity  more  distinctly  than  it  would  be  [decent 
for  him,  in  speaking  of  himself.  No  man,  I  believe, 
who  has  sat  in  the  court  where  he  presides,  ever 
brought  to  the  public  service  a  more  consummate 
knowledge  of  all  its  principles  and  practice.  Nobody 
could  be  better  qualified  to  decide  in  that  forum  vrith 
rapidity,  yet  how  often  does  he  there  pause  and  re" 
pause,  consider  and  re-consider — and  why?  Prom 
the  justest  and  most  amiable  of  motives.  He  even 
runs  the  risk  of  sometimes  appearing  dilatory  and 
undecided,  rather  than  mistake  the  rights  of  the 
meanest  individual  in  the  most  inconsiderable  con- 
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cemsy  whose  interests  are  in  his  hands."     Sir  Samuel 

Romilly  has  said,  "  If  Lord  Eldon  has  a  fault,  it  is 

an  over-anxiety  to  do  justice."     But  still  this  over« 

anxiety  to  do  justice,  sometimes  in  effect  wrought 

injustice.      The  case  of  Hare  v.  Horwood  has  been 

adverted  too,  in  a  Life  of  Lord  Eldon,  lately  pub- 

lidied  in   a  periodical  work.     It  appeared  from  the 

affidavit  of  the  plaintiff's  solicitor,  that  the  cause  had 

been  commenced  twenty  years  before,  and  that  the 

solicitor's  charges  for  attendance  amoimted  to  upwards 

of  £1400.     Sickened  at  the  delay,  which  was  poid* 

tively  ruinous  to  his  client,  Mr.  Lowe,  the  soUcitor, 

wrote  to  the  chancellor,  stating  that  the  cause  had 

been  for  seven  years  awaiting  his  lordship's  judgment 

— that  upwards  of  twenty-two  years  previously  it  had 

reached  the  top  of  the  paper,  where  he  requested  it 

might  remain  until  he  could  decide  it — ^adding  that 

he  felt  it  a  (painful  duty  to  apprize  his  lordship,  that 

the  infant  for  whose  benefit  the  suit  was  institutedf 

had  died  of  a  broken  heart  on  account  of  being  kept 

out  of  his  property. 

This  was  a  bold  scheme,  but  it  succeeded.  In- 
stead of  being  denounced  in  open  court  for  his  au- 
dacity, in  venturing  privately  to  solicit  a  judge,  Mr. 
Lowe  was  sent  for  to  the  chancellor's  private  room, 
— ^the  result  of  the  interview,  may  be  learnt  from  an 
item  in  the  bill  of  costs — ^^  to  attendance  on  his  lord- 
ship in  his  private  room — when  his  lordship  begged 
for  further  indulgence  till  to-morrow  /" .  The  deci- 
sion was  given  as  promised.  The  death  of  the  in- 
fant, broken-hearted,  which  it  would  appear  con- 
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duoed  to  the  production  of  this  remit,  was  merely  a 
ruse  de  guerre  of  the  solicitor.     Another  case  dted, 
is  that  of  Erskine  v.  Grartshore*     In  November, 
1816,  lord  Eldon  promised   he  would  give  judg- 
ment in  a  few  days.     The  parties  dying,  the  soliciior 
of  the  representatives,  three  years  afterwards  (18S0)» 
addressed  a  note  to  the  chancellor,  earnestly  intreoU 
ing  him  to  deliver  judgment.    What  did  lord  £ld<m 
dof    Commit  the  solicitor  to  the  Fleet?  or  repn* 
mand  him  with  severity  t '    Nothing  of  the  kind. 
He  addressed  him  a  letter,  stating,  that  the  papers 
had  been  taken  from  him — ^that  he  had  supposed 
the  matter  had  been  arranged,  but  that  he  would* 
as  soon  as  he  recovered  the  papers,  dispose  of  the  case 
•—and  concluded  with,  *'  your's,  with  much  respect, 
Eldon."    In  18S8,  however,  no  judgment  had  been 
given*  In  Collins  o.  Folt,  the  questiim  was,  whether 
a  surety,  paying  off  a  bond  and  not  taking  an  assign* 
ment,  could  claim  as  a  specialty  or  a  simple  contract 
creditor.     The  master  held  him  a  specialty  creditor, 
and  in  1817,  the  case  was  argued  before  lord  Eldon. 
In  1834,  his  decision  was  requested,  but  he  had  for- 
gotten the  matter  entirely.     The  case  was  then  re* 
argued^  thus  doubling  the  expenses  of  the  parties; 
and  still,  in  1825,  judgment  had  not  been  given. 

Once,  after  the  arguments  at  the  bar  were  con- 
cluded, lord  Eldon  spoke  for  nearly  two  hours, 
and  was  listened  to  witii  the  greatest  admixation  by 
all  present.  He  concluded  with  saying,  that  he 
would  take  the  papers  home,  read  them  through 
with  care,  and  give  judgment  on  another  day.    Afta: 
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he  liad  done,  RemiDy  rose  firom  his  seat  and  turning 
nrand^  said  to  the  counsel  behind  him, — "  Now,  is 
not  this  extraordinary  ?  I  nerer  Iieard  a  more  satis- 
factory judgment;  and  yet  the  chancellor  cannot 
make  up  his  mind*  It  is  wonderful ;  and  the  more 
SO19  because,  howerer  long  he  takes  to  consider  a 
case,  I  scarcely  erer  knew  him  to  differ  from  his 
first  impression^"  His  habit  of  **  taking  papers 
home,'*  baa  been  frequently  censured^  as  tending 
greatly  to  protract  the  settlement  of  business.  But  if 
it  had — end  indeed  it  had,  without  questioQ — ^such  a 
tendency,  it  enabled  him  often  to  prevent  the  uncon- 
wdoos  perpetration  of  nmch  injustice.  After  taking 
home  papers,  he  haa  ent^ed  the  court,  next  morning, 
and  pointed  out  material  facts,  which  had  escaped  the 
counsel  on  both  ades,  but  which  his  industry  had 
enabled  him  to  detect.  *^  I  know,"  he  said,  on  one 
oocaaon,  '^  it  has  been  a  principle  on  which  many 
who  have  presided  in  this  court  have  acted,  that  a 
judge  is  obliged  to  know  nothing  more  than  the 
counsel  think  proper  to  communicate  to  him,  relative 
to  the  case.  But,  for  myself,  I  have  thought  and 
acted  otherwise :  and  I  know,  yes,  I  could  swear, 
up<m  my  oath,  that  if  I  had  given  judgment  on  such 
infoimadon  and  statements  only,  as  I  have  received 
firom  counsel  on  both  sides,  I  should  have  disposed 
of  numerous  estates  to  persons  who  had  no  more 
title  to  them  than  I  have;  and  believe  me,"  he 
added,  "that  I  feel  a  comfort  in  that  thought — a 
comfort  of  which  all  the  observations  on  my  conduct 
can  never  rob  me." 
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Lord  Eldbn's  patience  and  induitry  were  un- 
equalled.  On  the  Berkeley  peerage  case,  lie  sat  for 
thirty-four  days — on  the  Roxburgh  peerage  case, 
thirly-six  days — ^and  in  the  case  of  Thomas  Nias, 
a  bankrupt,  he  sat  for  the  greater  part  of  two  days, 
with  the  utmost  patience,  while  the  bankrupt,  who 
appeared  in  person,  which  of  course  protracted  and 
complicated  the  proceeding,  went  into  the  most  mi- 
nute details.  The  chancellor's  attention  excited  the 
admiration  of  all  present. 

He  possessed  in  a  high  degree — and  he  acknow- 
ledged the  fact  himself — "  the  infirmity  of  doubting:'* 
he  saw  a  thousand  subtle  distinctions  between  cases, 
which  seemed  wholly  alike  to  common  eyes.  His 
judgment  was  swayed  in  a  great  measure,  by  the 
opinion  he  had  formed  of  counsel.  If  Sir  Samuel 
Romilly  broached  any  position,  which  the  chancellor 
felt  to  be  unsound,  he  yet  could  not  decide  against 
him,  until  time  had  worn  away  the  force  of  his  aigu^ 
ment. 

Lord  Eldon  belonged  to  the  old  school  of  rigid 
morality.  When  a  publisher  gave  to  the  world  Mr. 
Southey's  juvenile  poem,  "  Wat  Tyler,"  the  chancellor 
refused  an  injunction  to  the  laureate,  on  the  ground 
of  the  immorality  of  the  work* — a  principle  which 
he  pursued  in  the  cases  of  "  Peter  Pindar"  (1802),  on 
Lord  Byron's  "Cain"  (1817),  and  Mr.  Lawrence*8 
"  Lectures  on  Physiology."     His  high-toned  morality 

*  George  III.  gave  the  chancellor  a  seal  on  which  was  engraved 
JuBtice,  with  eyes  unbandaged,  directed  in  her  path  by  Religion. 
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may  be  detected  in  thejudgments  he  delivered  in  the 
cases  of  Percy  B.  Shelley^  the  poet,  and  Mr.  Long 
Wellesley. 

In  his  disposition  of  patronage.  Lord  Eldon  has  been 
considered  to  have  been  not  altogether  free  from  re- 
proach. In  defending  the  chancellor,  on  one  occasion,  in 
the  house  of  commons,  from  some  attack  which  had  been 
made  on  him.  Sir  Robert  Peel  observed,  '*  that  e'en 
bis  failings  leaned  to  virtue's  side."  An  honourable 
member  present  whispered  to  his  neighbour,  that  his 
lordship's  failings  resembled  the  leaning  tower  of 
Pisa,  which  in  spite  of  its  long  inclination,  had  never 
yet  gone  aver  !  A  certain  judge  was  appointed  by  him^ 
(so  runs  the  story,)  more  in  consequence  of  convivial 
qualities,  than  from  any  legal  qualities  he  possessed. 

His  lordship  used  himself  to  mention  that  one  morn- 
ing while  dressing,  he  was  told  a  gentleman  waited  in 
the  drawing-room  to  see  him»  He  directed  the  servant 
to  send  the  stranger  to  his  dressing-room.  On  his 
entering.  Lord  Eldon  found  that  it  was  the  Prince 
Regent,  who  wished  to  see  him*    His  royal  highness 

Hie  king,  on  presenting  the  seal  to  the  chancelfor,  told  him 
*' that  justice  was  generally  painted  blind,  but  he  did  not  see 
why  the  should  be  so,  if  her  path  was  gmded  by  religion/'  It 
has,  however,  been  doubted  whether  of  this  prineipleof  reKigioo, 
acting  as  the  guide  to  justice,  an  improper  and  injudicious  use 
was  not  made  by  Lord  Eldon,  in  reusing  the  protection  of  the 
law  in  the  above-mentioned  ease.  Indeed  it  has  been  questioned, 
and  on  very  goo<f  grounds,  whether  his  decision  was  actually 
law. 
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then  declared  that  he  would  not  leave  the  room,  until 
he  had  promised  to  make  a  certain  individual  a  mastor 
in  chancery.  To  such  a  solicitation,  the  chancellor 
was  not  uncourtly  enough  to  give  a  refusal.^ 

Master  Cross,  who  had  been  a  captain  in  the  militia, 
obtained  his  office  simply  because  he  had  rendered 
the  chancellor  some  accidental  service  in  the  street. 
Lord  and  Lady  Eldon  were  proceeding  through  a 
dirty  street  in  their  carrisge,  when  it  unCcMtunately 
broke  down,  and  but  for  the  gaUant  ezertiona  of 
Captain  Cross,  the  chanoellor  and  his  lady  would  have 
been  deposited  in  the  kenneL  Lord  Eldon  certainly 
repaid  the  assistance  thus  offered  him  in  the  most 
liberal  manner. 

The  candidates  for  his  livings,  who  had  the  fairest 
fiances  of  success,  except,  indeed,  such  as  had  fathers, 
brothers,  cousins,  or  patrons  cealous  members  of  the 
ministerial  majority  in  either  house  of  parliament, 
were  such  ^*  sporting  parsons**  as  had  had  the  good 
fortune  to  have  accompanied  the  keeper  of  the  king's 
conscience  in  his  shooting  expeditions,  and  the  good 
sense  to  have  given  him  the  credit  of  the  greater  number 
of  the  birds  bagged.     *'  My  list  is  full,**  was  his  mual 

*  A  aailsr  story  is  told  of  Sir  W.  Orsnt's  sppointmeat  totks 
exchoqaer  court.  Lord  Lougfaborough  had  fixsd  on  a  auccesior 
to  Sir  F.  BttUfiT,  He  was  surprised  in  gCMOg  into  his  privata 
room,  after  sitting  in  lincohi's^Ba  hall,  to  find  the  Prince  o 
Wales  waiting  for  him,  who  insisted  he  should  appoint  his  atf 
tomey-general.  Sir  W.  Grant,  to  the  vacant  post.  Lord  Lough- 
borough reluctantly  gave  the  desired  promise. 
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reply  to  such,  as,  upon  the  strength  of  mere  scholafship 
or  piety,  ventured  to  implore  the  benefits  of  his  pa- 
tronage. 

His  manner  to  the  bar  was  bland  and  agreeable. 
"I  admit,  freely  and  cordially/*  said  his  great  an* 
tagouTst,  who  has  since  sat  on  the  wocdsack,  *^that 
of  all  the  judges  before  whom  I  have  practised-^ 
and  I  have  practised  mudi-— *he  is  out  of  all  com* 
paiison,  and  beyond  all  doubt,  by  much  th«  most 
agreeable  to  the  practitioners,  by  the  amenity  of  his 
manners,  and  the  intuitive  quickness  of  his  mind.  A 
more  kindly  disposed  judge  to  all  the  professional  men 
who  practise  in  his  court,  never,  perhaps,  existed*** 
His  wit  and  good  humour  made  him  popular  amongst 
the  bar.  When  a  young  counsel  moved  for  an  in*- 
junction  against  digging  up  pasture-land,  and  sowing 
it  with  wheat,  or  any  other  pefniokm  crop,  Lord 
Eldon  replied,  '^you  may  take  your  injunction, 
but,  in  the  north,  we  are  not  in  the  habit  of  calling 
wheat  a  perniciauM  erop*''  "  Your  lordship,**  once 
said  Sir  C.  WethereU,  ^'  cannot  be  supposed  to  be  a 
peat  strategist ;  it  is  no  disparagement  to  say  that 
you  have  not  the  army  list  by  heart.'*  ^'  No,  Sir 
Charles,"  replied  the  chancellor,  smiling,  "I  know 
nothing  of  military  matters  —  all  my  acquaintance 
is  with  the  Lincoln*s-inn  volunteers.'*  Sir  James 
Ghaham,  the  solicitor,  was  at  one  time  engaged  in  a 
great  many  private  and  other  bills,  and  was  frequently 
intrusted  with  the  office  of  carrying  them  up  from  the 
lofwer  to  the  upper  house.  One  evening  Sir  Jamea 
caatne  up  to  the  bar  no  less  than  twelve  times,  with 
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twelve  separate  bilb.  Twelve  times  was  the  chan- 
cellor compelled  to  come  down  to  the  bar,  purse 
in  handy  to  receive  the  bills.  On  the  twelfth  time 
Lord  Eldon  said  to  the  solicitor,  "  What,  have  you 
got  another  ?  When  I  used  to  know  you  first,  you 
used  to  be  called  Jem  Graham,  but  now  we*ll  eall  you 
Bill  Graham  !*'  He  would  suffer,  however,  no  undue 
familiarity.  On  one  occasion  he  delivered  judgment 
in  a  cause  which  had  been  on  the  paper  so  long,  that 
its  history  had  been  wholly  forgotten.  When  he  had 
concluded,  Mr.  Heald  said,  **  I  know  I  was  in  this 
case,  but  whether  judgment  is  for  me  or  against  me, 
I  have  not  at  this  distance  of  time  the  most  distant 
conception."  '^  I  have  a  glimmering  notion  that  it  is 
for  me,'*  said  Mr.  Home.  Lord  Eldon  checked  the 
conversation,  by  desiring,  in  a  grave  tone,  that  counsel 
wotdd  not  make  him  the  subject  of  their  obeervataons. 
It  is  said  that  Lord  Eldon  behaved  towards  soUcitoss 
in  his  private  room,  almost  as  though  they  were  his 
equals.  "  You  never  gave  me  a  brief,"  he  said  once 
to  one  of  them.  "  How  was  that  F*  **  Yes  but  I  did," 
replied  the  solicitor,  not  very  courteously.  "  Nay,nay, 
but  I  am  satisfied  of  the  contrary,  and  I  mtut  be  the 
best  judge  on  such  a  point.''  He  then  proceeded  to 
express  a  conviction  hostile  to  the  soUcitor's  case,  who 
rudely  exclaimed,  "  Your  lordship  is  decidedly  wrong. 
1*11  have  your  decision  reversed  in  the  lords."  *'  Per- 
haps, Mr.  L ,"  said  tlie  chancellor  rising,  **  you 

had  better  take  this  chair  and  pronounce  judgment 
there.*'  Both  G«orge  III.,  and  his  son  and  successor, 
were  extremely  attached  to  Lord  Eldon.      Whm 
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Prince  Regent^  the  latter  once  desired  "  Old  Bags," 
as  he  was  fond  of  calling  his  faithful  chancellor^  to  be 
sent  for.  A  short  time  afterwards,  the  late  Mr.  Bankes, 
the  member  for  Dorsetshire,  entered  the  room  with  a 
look  of  peculiar  complacency,  but  was  shocked  at  dis- 
coTcring,  by  the  prince's  manner,  that  his  appearance 
had  not  been  expected.  He  then  stated  that  he  had 
come'in  consequence  of  a  command,  to  that  effect, 
sent  him  from  his  royal  highness.  ''  Oh !  I  see," 
said  the  prince  laughing,  '*  they  have  confounded  the 
name.  It  was  not  Old  Bankes  I  had  sent  for."  '^  The 
fine  old  English  gentleman"  had  informed  every  one 
he  met  on  his  way  to  the  palace,  that  ^'  the  regent 
had  sent  for  him,"  and  this,  no  doubt,  aggravated  his 
embarrassment  when  he  had  discovered  the  mistake. 

The  old  king,  would  not  listen  to  his  favourite 
chancellor,  when  he  wished,  on  account  of  frequent 
headaches,  to  dispense  with  the  fiill-bottomed  wig 
proper  to  the  chancellor.  Lord  Eldon  urged  that 
the  wig  was  a  modem  fashion,  and  was  only  part  of 
the  full  dress  of  the  court  of  Charles  II.  ''  That  is 
very  true,'*  said  the  king,  "but  before  that  time 
judges  wore  long  beards.  I  will  consent  to  your 
giving  up  the  wig,  if  you  will  wear  the  beard  instead  !* 

*  An  accurate  and  weU-infonned  friend  informs  us,  on  the 
sntfaority  of  Dr.  Ryder,  a  brother-in-law  of  Lord  Eldon's,  that 
it  was  Lady  Eldon  that  objected  to  the  wig.  He  tells  us  that 
Geoige  Colman  once  looking  at  the  chancellor  arrayed  in  his 
ftdl  ''  law  costume,**  exclaimed,  ^*  How  the  wig  becomes  the 
chancellor !  His  head  seems  made  to  wear  that  wig  I"  Fuseli 
seeing  a  portrait  of  Eldon  in  Sir  T.  Lawrence's  |>ainting  room. 
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The  same  good  old  kingj  when  hunting  near  Windsor) 
came  in  at  the  death  of  a  stag  which  had  not  af-^ 
forded  much  sport,  while  another  out  of  the  same 
herd  had  given  a  good  run  a  few  days  before*  '^  Ahl" 
said  the  king,  '*  there  are  not  often  two  Scotts  in  the 
same  family."* 

which  he  had  painted  for  Mr.  (now  Sir  Robert)  Peel,  asked  Sir 
Thomas  "who  it  wasT'  Sir  Thomas  told  him  ''it  was  the 
chancellor."  "  Den  by  G — ,^  exclaimed  Fuseli,  in  his  strong 
Crerman  accent,  shrugging  np  his  shoulders,  ''  I  shaU  get  out  of 
his  glotches  (datches)— ^tb  me  a  bit  of  chalk."  It  was  given 
to  bim.    He  wrote  upon  the  portrait-^ 

**  Olim  quod  Vulpee  eauta  Leom  respondet 
Refieram;  qukt  me  Vestigia  terrent, 
Chnnia  te  adversum  spectantia,  nulla  retronum." 

When  Lawrence  shewed  the  labelled  and  libelled  phjrsiognomy 
to  Lord  Eldon,  he  laughed  heartily. 

*  When  Lord  Eldon  was  chief-justice  of  the  common  pleas,  he 
was  once  travelling  the  western- circuit  at  the  tune  that  George 
III.  was  at  Weymouth.  The  king  sent  to  him  at  Dorchester, 
and  desired  him  to  come  over  to  see  a  celebrated  actor  at  that 
time  at  Weymouth.  The  judge  came  over,  and,  after  accom- 
panying the  royal  party  to  the  theatre,  joined  them  in  a  boating 
excursion.  They  landed  at  some  part  of  the  coast  to  see  a  ruin, 
and  while  they  wot  wandering  about,  the  boat's  crew  invaded  a 
neighbouring  orchard,  and  helped  themselves  liberally  to  the 
apples.  The  owner  and  the  royal  party  returned  at  the  same 
time,  and  Lord  Eldon  was  loudly  threatened  by  the  former  with 
being  taken  up  along  with  his  party,  and  carried  before  the 
judges  next  day  for  felony  I  The  anniversary  of  Lord  Eidon's 
natal  day  was  the  same  as  that  of  his  affectionate  master.  ''Do 
not  congratulate  me,"  the  king  would  say  to  his  chancellor,  ''till 
I  have  paid  my  respects  to  you  on  this  happy  day." 
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Of  Lord  Eldon's  political  career  more  is  knoim  by 
the  public  than  of  his  legal  character.  Lord  Eldon 
was  a  tory — he  was  bom  before  reform  came  in 
ftshion,  and  aptitude  for  change  was  held  at-once  the 
title  and  the  passport  to  political  power.  With  him 
loyalty  was  a  principle — firm.  unchaniriniF,  undissem- 
bl^  It  .a.  Zre  than  a  prindpleT^  a  pa«ion ; 
the  sentiments  of  his  heart  concurring  with  the  judg« 
ment  of  hia  head. 

Lord  Eldon  was  exceedingly  liked  in  society  for 
his  unassuming  and  agreeable  deportment.  A  friend 
has  communicated  to  us  the  following  anecdote  in  re- 
ference  to  this  trait  of  his  character.  We  believe  that 
it  has  not  been  published  before : — 

"  He  appeared  one  day  at  the  drawing-room  with 
the  seals  of  office  newly  gilt^  and  making  a  very  gay 
appearance.  In  each  comer  of  the  bag  was  the  head 
of  a  cherub.  A  gentleman  observing  to  him^  how 
prettily  the  comer  studdings  became  it,  the  kind- 
hearted  nobleman  observed,  in  his  good-humoured 
manner,  '  I  should  like  them  better  if  they  were  four 
pretty  ladies'  heads.' " 

Nothing,  in  short,  could  exceed  the  liveliness  and 
amenitjr  of  his  manners.  A  short  time  before  his 
death  he  stopped  for  the  night  at  a  country  inn,  where 
he  accidentally  learnt  that  two  young  barristers  were 
then  staying.  Although  they  were  personally  un- 
known to  him,  he  sent  them  his  compliments  and  an 
invitation  to  dinner.  The  invitation  was  joyfully  ac- 
cepted, and  the  guests  expressed  themselves  afterwards 
delighted,  beyond  measure,  with  the   evening  they 
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passed  with  the  sexagenarian  ex-chancellor.  He  re- 
lated to  them  many  anecdotes  of  his  "  early  strug- 
gles/' and  characteristic  traits  of  the  many  eminent 
professional  men,  with  whom,  through  life,  he  had  as- 
sociated, pushed  roimd  the  bottle  merrily,  and  left 
them  charmed  with  his  grace,  his  genius,  and  his 
suavity. 
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Sir  Edward  Coke-rSir  Mathew  Hale— Sir  John  Holt— Sir 
Michael  Foster — ^Lord  Mansfield — Lord  Kenyon — Sir  John 
Wilmot-— Sir  Francis  Bidler — Lord  EUenborongh — Sir  James 
Mansfield— Lord  Tenterden. 

The  great  Sir  Edward  Coke,*  whose  writings  are 
text  books  to  the  lawyer,  after  filling,  for  seven  years, 
the  office  of  chief  justice  of  the  common  pleas,  was, 
in  1606,  raised  to  the  chief  justiceship  of  the  King's 
Bench.  Attached  to  the  law,  whose  very  spirit  is 
freedom.  Coke  was,  during  the  course  of  his  judicial 
career,  brought  frequently  into  collision  witli   his 

*  For  information  respecting  Sir  Edward  Coke,  the  reader  is 
refierred  to  a  life  of  that  great  man,  by  C.  W.  Johnson,  Esq. 
2  rob.  1836.  A  well-written  memoir  of  Coke,  from  the  pen  of 
£.  P.  Burke,  Esq.  late  of  the  judges  of  St.  Lucia,  was  pub- 
iiahed  in  the  Library  of  Useful  Knowledge,  a  few  years  ago. 
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master,  James  I.,  whose  selfish  love  of  prerogative , 
induced  him  to  transgress,  as  well,  the  dictates  of 
prudence,  as  the  principles  of  the  constitution.  Not 
long  after  he  had  been  placed  on  the  bench  of  the 
Common  Pleas,  Coke  was  sununoned  before  the 
privy  council,  to  deliver  his  opinion  as  to  whether 
certain  royal  proclamations  had  the  efficacy  of  acts  of 
parliament.  He  evaded  a  direct  answer  to  the  ques- 
tion, urging  its  importance,  and  the  short  notice  that 
had  been  given  him,  and  praying  leave  to  confer 
with  his  brethren  on  the  matter.  In  reply  to  some 
observations  of  the  chancellor,  he  observed,  that  **  the 
king  could  not  change  any  part  of  the  common  law, 
nor  create  any  offence  by  his  proclamation,  which 
was  not  an  offence  before,  without  parliament"  The 
matter  was  ultimately  referred  to  certain  judges,  whose 
answer  does  not  appear  to  have  gratified  the  court. 
He  also  strenuously  opposed  the  high  commission 
court.  In  the  great  case  of  commendams,  the  judges 
were  again  involved  in  a  dispute  with  the  court.  A 
Serjeant,  pleading  in  the  Common  Pleas,  made  use  of 
language,  which  James,  when  it  was  reported  to  him, 
considered  adverse  to  his  prerogative.  The  attorney- 
general.  Bacon,  accordingly  conveyed  to  the  judges 
the  king's  command,  that  they  should  not  suffer  the 
cause  to  proceed  until  they  had,  in  the  first  instance, 
consulted  with  him.  But,  after  conferring  together, 
they  determined  to  disregard  the  royal  mandate,  and 
proceeded  to  determine  the  cause,  justifying  them- 
selves to  the  king  in  a  letter,  in  which  they  stated 
that^  as  the  cause  involved  a  private  matter,  they  were 
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bound  by  their  oaths  to  decide  it,  *'  faithfully  and 
uprightly."   On  this,  they  were  summoned  before  the 
king,  who  in  the  true  spirit  of  a  pedantic  pedagogue, 
schooled  them,  first  for  their  disobedience  to  his  com- 
mands, and  secondly,  for  the  manner  of  their  letter, 
which  he  said  was  "  couched  indecently,  and  failed 
in  the  form.**    For  this  offence,  they  knelt  down  and 
implored  pardon,  but,  as  to  the  rectitude  of  their  con- 
duct, in  resisting  his  orders,  Coke  vindicated  himself 
and  his  brethren.     Lord  Ellesmere  the  chancellor, 
with  characteristic  prudence,  declined  to  give   any 
opinion  on  the  matter,  and  referred  it  to  the  king's 
oouDsel,  one  of  whom — ^alas !  that  it  should  have  been 
Bacon ! — ^boldly  declared  the  judges  had  in  a  greater 
degree,  violated  their  oaths  in  disobeying  the  king's 
command,  than  they  could  have  done  in  complying : 
because,  by  their  oaths,  they  were  boimd  to  give  the 
king  counsel,  and  how  could  they  have  counselled 
him  after  the  cause  was  decided.     Coke    replied, 
with  some  asperity,  that  Bacon's  interference  was  in- 
decent— it  was  the  duty  of  counsel  to  plead  before, 
and  not  i^ainst,  the  judges — to  which,  Bacon  retorted 
that  the  king's  counsel  were  bound  to  plead,  not 
only  against  the   greatest  subjects,  but  the  great- 
est body  of  subjects — were  they  courts,  judges,  or 
even  the  commons  assembled  in  parliament;  and  then 
concluded  with  appealing  to  the  king,  with  whom 
Coke  declined  contesting  the  matter.     The  chancel- 
lor having  decided  against  the  judges,  the  following 
question  was  then  put  to  them — "  In  a  case  where 
the  king  believed  his  prerogative  or  interest  con- 
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cemed^  and  requires  the  judges  to  attend  him^  for 
their  advice,  whether,  in  such  a  case,  they  ought  not 
to  stay  proceedings  till  his  Majesty  had  consulted 
them  ?"  To  this  interrogatory,  they  replied  in  the 
affirmative,  with  the  exception  of  Coke,  who  declared 
that  ^'when  the  case  happened,  he  would  do  that 
which  should  be  fit  for  a  judge  to  do."  Not  long 
after  this,  certain  charges  were  brought  against  him, 
chiefly  in  relation  to  his  reports,  which  were  said  to 
contain  some  passages  reflecting  on  the  royal  prero- 
gative. As  he  succeeded  in  vindicating  himself  on 
this  point,  he  only  aggravated  the  offence,  and  was 
ultimately  dismissed  from  his  office.  When  the  new 
chief  justice  sent  to  him  to  purchase  his  collar.  Coke 
refused  to  part  with  it,  saying,  that  "  he  would  leave 
it  to  liis  posterity,  that  they  might  one  day  know 
they  had  a  chief  justice  to  their  ancestor."* 

Of  his  learning  as  a  lawyer,  of  his  greatness  as  a 
judge,  it  is  hardly  necessary  for  us  to  speak  at  any 
length.  His  merits  in  these  respects  are  recognized — 
but  he  had  merits  of  another  and  prouder  kind — ^he  was 
a  patriot,  zealously  attached  to  the  law,  satisfied  that 
it  afforded  the  best  guarantee  to  the  liberties  of  the 
subject,  and  the  rights  of  the  crown.  "  His  advance- 
ment," it  has  been  well  observed  by  Hammond  and 
L'Estrange,  "  he  lost  in  the  same  way  he  got  it — ^by 
his  tongue."  Long  lived  he  in  that  retirement  to  which 
court  indignation  had  remitted  him  ;  yet  was  not  his 

*  It  was  said  at  the  time  that  four  P's  had  overthrown  Coke — 
pride,  prohibitions,  praemunire,  prerogative. 
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recess  inglorious ;  for  at  improving  a  disgrace  to  the 
best  advantage  he  was  so  excellent,  as  king  James 
had  said  of  him,  *'  he  was  like  a  cat,  throw  him  which 
way  you  will,  he  will  light  upon  his  feet !" 

Of  Coke's  habits,  a  passage  in  his  grandson  Roger 
Coke's  "  Detection,"  will  throw  some  light.  When 
Winwood  had  apprized  James  of  the  Earl  of  Somer- 
set's share  in  the  murder  of  Sir  Thomas  Overbury, 
the  king  sent  a  messenger  to  Coke  to  apprehend  the 
earl.  "  Sir  E.  Coke  then  lay  at  the  Temple,  andmea* 
sured  out  his  time  at  regular  hours,  two  whereof  were 
to  go  to  bed  at  nine  o'clock,  and  rise  again  at  three. 
Ai  this  time  Sir  Edward's  son,  and  some  others,  were  in 
Sir  Edward's  lodgings,  but  not  in  bed,  when  the  mes- 
senger, about  one  in  the  morning,  knocked  at  the  door, 
where  the  son  saw  and  knew  him ;  says  he,  '  I  come 
from  the  king,  and  must  immediately  speak  vrith  your 
father.'  *  If  you  come  from  ten  kings,'  he  answered, 
'  yon  shall  not ;  for  I  know  my  father's  disposition  to 
be  such^  that  if  he  be  disturbed  in  his  sleep,  he  will  not 
be  fit  for  any  business ;  but  if  you  will  do  as  we  do, 
you  shall  be  welcome,  and  about  two  hours  hence  my 
father  will  rise,  and  you  may  then  do  as  you  please,' 
to  which  hje  assented."  Coke  used  to  boast  that  he 
never  gave  his  body  to  physic,*  his  heart  to  cruelty, 

*  "  Sir  Edward  Coke  bang  now  very  infirm  in  body,  a  friend 
of  his  sent  him  two  or  three  doctors  to  regulate  his  health,  whom 
be  told  that  he  had  never  taken  physie  since  he  was  bom,  and 
would  not  DOW  begin;  and  that  he  had  now  upon  him  a  disease 
which  all  the  drogges  of  Asia,  the  gold  of  Africa,  nor  all  the 
doctors  of  Europe,  could  cure— old  age.    He,  therefore,  tbanlud 
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nor  his  hand  to  cormption.  **  The  jewel  of  his  mind,*' 
says  Lloyd,  *^  was  put  into  a  fair  case,  a  beautifiil 
body,  with  comely  countenance ;  a  countenance  which 
he  did  wipe  and  keep  clean ;  delighting^  in  good  clothes 
well  worn,  being  wont  to  say,  that  the  outward  neat- 
ness of  our  bodies  might  be  a  monitor  of  purity  to 
our  souls/' 

From  the  same  old  writer  we  leam  that  Coke  held 
that  th^e  were  five  classes  of  persons  ^'  pre-designed 
to  heggary,"  monopolizers,  concealers,  promoters  oi 
law-suits,  alchynusts,  and  rhyming  poets.  There 
were  three  things  also  for  which  he  was  wont  to  com- 
mend himself — ^his  obtaining  so  fair  a  fortune  with  his 
first  wife — ^his  successful  study  of  the  laws — ^the  inde- 
pendent way  in  which  he  obtained  his  public  employ- 
ments, nee  precio  nee  pretio,  by  neither  prayers  nor 
pence.  The  principal  charges  with  which  he  has  been 
impeached,  were  those  contained  in  a  letter  addressed 
him  by  Lord  Bacon :  "  In  discourse  you  delight  to 
speak  too  much — ^not  to  hear  other  men — ^by  this  your 
afiections  are  enlarged  with  a  love  of  your  own  aigu- 
ments.  You  cloy  your  auditory,  when  you  would  be 
observed.  You  converse  with  books,  not  men.  You 
will  jest  with  any  man  in  public,  without  respect  to 
the  person's  dignity,  or  your  own.  Your  too  much 
love  of  the  world  is  too  much  seen,  when,  having  the 

them,  and  his  friend  that  aentthem,  and  diamiaaed  them  nobly, 
with  a  reward  of  twenty  pieces  to  each  man."  The  above  is  an 
extract  from  a  letter  by  Mr.  Meade,  written  when  Coke  was 
upwards  of  eighty  years  of  age. 
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liTing  of  ten  thousand  pounds,  you  relieve  few  or  none 
—the  hand  that  hath  taken  so  much,  can  it  give  so 
little  r'     We  will  not  add  one  word  in  reference  to 
these  admonitions,  coming,  as  they  do,  from  one  who 
prosecuted  his  patron  to  death,  and  soiled  his  hand 
with  the  wages  of  corruption.     With  his  second  wife 
Coke  lived  in  terms  of  disagreement.     Their  marriage 
was  effected  imder  inauspicious  circumstanstances — 
and  a  dispute  respecting  the  marriage  of  their  daughter 
with  a  brother  of  the  favourite  Buckingham,  induced 
a  separation.     We  find  that  on  the  celebration  of  this 
marriage.  Coke  dined  in  his  chambers  in  the  Temple 
by  himself,  while  his  wife  presided  at  a  splendid 
dinner  given  in  honour  of  the  "  happy  event."     One 
time    Coke    publicly    accused   his  wife    of   having 
purloined  his  plate,  and  substituted  articles  of  less 
worth  in  their  stead ;  and  on  another  occasion  she 
accused  him  of  having  seized  her  coach  and  coach* 
horses,  and  wearing  apparel,  maltreated  her  servants, 
and  caused  her  to  sulSer  ^'  beyond  the  measure  of  any 
wife,  mother,  or  even  any  ordinary  woman  in  the  king- 
dom."     She  seems,  however,  to  have  been  a  lady  of 
tolerable  resolution,   for  it  appears  from  Howell's 
letters,  that  ''she  would  not  suifer  her  husband  to 
come  in  at  her  fore-doors  (Hatton  House,  in  Holbom), 
or  out  at  her  back-doon"    Coke  was  of  a  religious 
disposition.     In  mentuming  in  his  note-book  an  ac- 
cident that  befel  him,  he  did  not  forget  to  ascribe  to 
Providence  his  escape  with  life«     **  The  dd  of  May, 
1632,  riding  in  the  morning  in  Stockwell,  at  eight  or 
nine  o'clock,  to  take  the  ayre,  my  horse  under  me  ha4 
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a  strange  tumble  backwards,  and  fell  upon  me  (being 
above  eighty  years  old),  where  my  head  lighted  near 
to  sharp  stubbles,  and  the  heavy  horse  upon  me ;  and 
yet,  by  the  providence  of  Ahnighty  God,  though  I 
was  in  the  greatest  danger,  yet  I  had  not  the  least 
hurt,  nay,  no  hurt  at  all.  For  Almighty  God  saith 
by  his  prophet  David,  ^  the  angel  of  the  Lord  tarrieth 
round  about  them  that  fear  him,'  et  Nomen  Domini 
Benedictum,  for  it  was  his  work."  *^  He  constantly, 
says  Lloyd,  ^^  had  prayers  said  in  his  own  house,  and 
charitably  relieved  the  poor  with  his  constant  alms'*-— 
a  declaration  sufficient  to  disprove  the  charge  of  ava- 
rice which  scandal  hai  breathed  against  him.  His  last 
words  were,  according  to  the  inscription  on  his  monu- 
ment, "Thy  kingdome  come,  thye  will  be  done." 
Can  we  close  our  notice  in  better  words  than  those 
which  follow  in  his  epitaph — 

"  Leame.  readdfj  to  live  bo«  that  thou  mayst  so  die." 

Sir  Mathew  Hale,  whose  career  as  an  advocate 
we  have  already  traced,  was  the  first  judge  appointed 
under  the  protectorate.  That  extraordinary  man — 
Oliver  Cromwell — whose  transcendant  genius  almost 
redeems  his  crimes,  selected  Hale,  although  he  knew 
his  attachment  to  monarchy,  acting  upon  his  principle 
of  "  seeking  men  for  places,  and  not  places  for  men." 
When  the  dignity  of  the  bench  was  first  proffered  to 
Hale,  he  refused  it ;  and  on  being  pressed  for  his  reason, 
stated  that  he  was  not  satisfied  with  the  lawfulness  of 
Cromwell's  authority.      The  protector  then  replied 
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"  that  he  had  possession  of  the  government^  and  would 
keep  it,  but  still  that  it  was  his  desire  to  rule  accord- 
ing to  the  laws  of  the  land^  for  which  purpose  he  had 
nominated  him,  and  that  if  he  was  not  permitted  to 
reign  by  red  gowns,  he  would  by  red  coats."  By  the 
advice  of  many  eminent  royalists  of  his  own  profes- 
sion, especially  of  Sir  Orlando  Bridgeman  and  Sir 
Geoffirey  Palmer,  and  also  of  Dr.  Henchman,  after- 
wards bishop  of  London,  and  Dr«  Sheldon,  afterwards 
archbishop  of  Canterbury,  Hale  yielded  to  the  pro- 
tector's wishes,  and  accepted  the  judgeship  so  flatter- 
ingly ofiered  him.  "  In  this  appointment/'  says 
Burke,  ^^  Hale  gave  to  the  age  the  most  brilliant  ex- 
ample of  sincere  and  fervent  piety,  exact  justice  and 
profound  jurisprudence.*'  Hale  felt  a  strong  objection 
to  being  engaged  in  criminal  trials :  in  some  degree 
he  overcame  his  scruples ;  but,  after  his  second  or  third 
circuit,  he  obstinately  refused  to  have  anything  to  do 
with  them.  With  state  prosecutions  he  would  never 
meddle.  Not  long  after  his  accession  to  the  bench,  a 
trial  took  place  before  him  at  Lincoln,  under  the  fol- 
lowing circumstances : — An  inhabitant  of  that  city,  of 
the  royalist  principles,  was  met  by  a  soldier,  in  the 
fields,  with  a  gun  on  his  shoulder.  The  soldier  went 
up  to  him,  and  demanded  the  gun,  in  virtue  of  an 
order  of  the  protector  that  no  such  persons  should 
carry  arms.  The  citizen  refusing  to  surrender  his 
piece,  the  soldier  tried  to  wrest  it  from  him,  but  in 
the  struggle  got  well  beaten.  As  soon  as  he  recovered 
himself,  he  ran  into  the  city  and  got  one  of  Ids  comrades 
to  accompany  him,  and  returned  to  the  contumacious 
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dvilian*  The  gun  was  again  demanded — the  citixen 
refused  to  give  it  up ;  and  while  the  owner  was  strug- 
gling with  one  of  the  soldiers,  the  other  ran  him 
through  with  his  sword.  The  assizes  happening  at 
the  same  time,  the  two  soldiers  were  arraigned  for 
murder,  of  which  one  was  found  guilty,  and  the  other 
was  convicted  of  manslaughter.  Colonel  Whalley, 
the  commander  of  the  garrison,  insisted  that  the  soldier 
had  dischaiged  his  duty,  in  enforcing  an  order  of  the 
protector's ;  but  Hale,  paying  no  attention  to  his  tlueats^ 
not  only  passed  sentence  of  death  upon  him,  but  or- 
dered the  execution  to  take  place  so  speedily  that  no 
reprieve  could  possibly  have  been  sent.  Another  time 
the  protector  being  interested  in  a  particular  case, 
ordered  a  jury  to  be  returned.  Hale  immediately 
dismissed  the  jury,  without  trying  the  case,  declaring 
that  no  jury  could  be  legally  impannelled,  which  was 
not  returned  by  the  sheriff  or  his  lawful  officer. 
Cromwell  enraged,  told  him  that  he  was  not  fit  for  a 
judge,  to  which  Hale  simply  replied  that  that  was  very 
true.  When  Colonel  Penruddock  was  tried  in  vacation 
at  Exeter,  Hale  resolutely  refused  to  attend,  alleging 
that  his  private  affidrs  required  his  attention,  which 
was  a  mere  feint  to  excuse  himself  from  being  made 
the  instrument  of  Cromwell^s  vengeance.  At  the  re- 
storation. Hale  was  created  lord  chief  baron  of  the 
exchequer,  by  the  advice  of  the  chancellor.  Clarendon. 
So  great  was  his  modesty,  that  he  shunned 'the  court. 
Clarendon,  however,  invited  him  to  his  house  when 
the  king  was  there,  and  presented  him  to  his  majesty, 
who  conferred  on  him  the  honour  of  knighthood. 
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Upon  the  death  of  Sir  John  Keeling,  Hale  succeeded 
him  as  chief  justice  of  the  King's  Bench,  an  office 
which  he  held  for  five  jears,  when  his  health  failing 
him,  he  resigned,  and  retired  into  private  life. 

The  judicial  merits  of  Sir  M.  Hale  have  always  been 
esteemed  very  highly.  Lord  Ellenborough  (Wain  v. 
Warlters,  5  East  17),  declared  he  was  "one  of  the 
greatest  judges  that  ever  sat  in  Westminster  Hall ;" 
and  (Hone's  Trial)  "  venerable,  as  well  for  the  sanctity 
of  his  character,  as  for  the  profundity  of  his  learning.'* 
In  similar  terms  has  he  been  mentioned  by  Lord 
Kenyon,  Lord  Erskine,  Lord  Chancellor  Northington^ 
Mr.  Justice  Grose,  Sir  Samuel  Shepherd,  Lord  Ten- 
terden,  and  others.  His  love  of  method,  evidenced  in 
his  "  Analysis  of  the  Civil  part  of  our  Law,"  on  which 
Blackstone's  Commentaries  was  founded,  is  one  of 
the  distinguishing  traits  of  his  judicial  character.  He 
would  not  permit  counsel  to  wander  from  the  point 
at  issue;  and  would  even  supply  their  deficiencies  when 
they  appeared  wanting.  A  counsel  was  once  defending 
a  Quaker  in  an  action  which  had  been  brought  against 
him  for  debts  contracted  by  his  wife  before  her  mar* 
riage.  He  contended  that  the  marriage  not  having 
been  celebrated  according  to  the  rites  of  the  church 
of  England,  was  no  marriage,  and,  consequently,, 
that  the  Quaker  was  not  liable.  Hale  saw  at  once 
that  the  consequence  of  this  argument  would  be  the 
bastardizing  of  the  children  of  all  Quakers.  He 
directed,  therefore,  a  special  verdict  to  be  returned.* 


brings  to  our  recollection  an  anecdote  related  by  Chief 
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His  prudence  was  remarkable.  He  would  never 
give  a  judgment  without  having  duly  considered  it. 
When  a  question  was  argued  before  him  whether  a 
smith's  forge  was  within  the  acts  relating  to  hearth- 
money^  he  observed  that  it  was  a  matter  of  fact  into 
which  he  had  not  inquired ;  and  that  he  should  be 
loth  to  deliver  an  opinion  without  much  inquiry 
(1  Yentr.  192).  So  highly  was  his  opinion  respect^  by 
the  other  judges,  that,  after  they  had  expressed  their 
opinions  unanimously  in  one  way,  they,  on  more  than 
one  occasion,  were  so  much  struck  with  the  reasons 
he  adduced  on  the  contrary,  that  they  retracted  what 
they  had  said,  and  concurred  in  his  decision.  H^ 
had  inscribed  on  his  sta£f  the  motto^fettina  lente^  which 
was  strikingly  characteristic  of  his  mind.  Though 
by  nature  quick,  he  never  suffered  himself  to  be  carried 
away  by  first  impulses.  Whenever  a  weak  cause  was 
brought  before  him,  he  was  the  first  to  recommend 
an  amicable  adjustment. 

Although  he  disliked  anything  like  rhetorical  dis* 
play,  he  was  distinguished  by  the  dignified  eloquence 
with  which  he  delivered  his  judgments.  Even  Roger 
North  bears  testimony  to  this.  He  says  that  Hale 
*'  became  the  cushion  exceedingly  well :  his  manner 
of  hearing  was  patient,  his  directions  pertinent,  his 
discourses  copious,  and,  although  he  hesitated  often, 
fluent.     His  stop  for  a  word,  by  the  produce,  always 

Justice  WUmot,  at  an  assize  dinner.  He  once  tried  an  innkeeper 
at  Warwick,  for  nearly  poisoning  some  of  his  customers  with  some 
infamous  port  Mine.  The  fellow  escaped  by  proving  that  there 
had  never  been  one  drop  of  real  port  wine  in  the  hogshead. 


»--.»K^   V^tm  4.WI  i^s^^^r^m^^^m^ 
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paid  for  tbe  delay ;  and  on  some  occasions^  he  would 
utter  sentences  heroic.'*  As  a  criminal  judge,  he 
followed  his  own  precepts.  "  In  business  capital, 
though  my  nature  prompt  me  to  pity,  yet  to  consider 
that  there  is  also  a  pity  due  to  the  country ;  if  in 
criminals  it  be  a  measuring  cast,  to  incline  to  mercy 
and  acquittal.  In  criminals  that  consist  merely  in 
words,  when  no  more  harm  ensues,  moderation  is  no 
injustice.  In  criminals  of  blood,  if  the  fact  be  evi- 
dent, severity  is  justice."  He  was  once  pressed  for  a 
recommendation  to  the  royal  mercy,  but  replied  that 
he  did  not  think  that  they  deserved  to  live,  whom  he 
had  sentenced  to  die ;  and  could  be  prevailed  on  to  do 
nothing  more  than  to  forward  a  statement  of  the 
facts  to  the  king,  leaving  the  result  wholly  in  his 
hands.  He  once  removed  an  individual  from  an  office 
for  his  misconducts  He  was  pressed  by  this  person 
to  sign  a  certificate  for  his  restoration,  or  to  give  him 
another  place.  Hale  told  him  that  his  faults  were 
such  that  this  could  not  be  done*  On  which  the 
other  sank  on  his  knees,  and,  with  tears,  most  vehe- 
mently intreated  him  to  grant  his  request,  declaring 
that  a  denial  would  prove  his  ruin.  Finding  Hale 
was  not  to  be  changed  by  this,  the  suppliant  altered 
his  tone,  and  reproached  him  for  his  cruelty  and  hard- 
ness of  heart.  Hale  quite  unmoved,  assured  him  that 
he  could  well  endure  his  reproaches,  but  must  per- 
sist in  refusing  to  sign  any  certificate.  He  then  gave 
him  some  money  to  relieve  him  from  his  wants,  and 
sent  him  away*    As   an  equity  lawyer.  Hale  was 
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estimated  highly.*  When  this  great  man  was  blamed 
for  doing  what  the  government  thought  was  not 
justice,  he  offered  to  the  chancellor  the  resignation  of 
his  place.  The  friend  of  moderation  in  religion  and 
politics,  could  scarcely  have  been  viewed  with  much 
affection  by  a  government,  composed  of  a  dissolute 
sovereign  and  intriguing  ministers.  With  that  great 
man — great,  despite  his  faults  and  fanaticism — Richard 
Baxter,f  he  was  on  terms  of  friendship,  or  rather 
intimacy ;  to  the  yornig  and  despairing  wife  of  John 
Bunyan,  then  in  prison,  he  bore  himself  in  open 
court  with  a  gentleness  and  kindness  that  reflects  the 
highest  credit  on  him  as  a  christian  judge;  and 
this  in  truth  he  was.  So  strict  was  he  in  the  dis-> 
charge  of  his  religious  duties,  that  for  thirty-six  years 
he  never  omitted  attending  at  church.  "  He  told  me 
once,'*  says  Richard  Baxter,  ''how  Grod  brought 
him  to  a  fixed  honour  and  observation  of  the  Lord^s 
day:  that  when  he  was  young,  being  in  the  west, 
the  sickness  or  death  of  some  relation  at  London 
made  some  matter  of  estate  to  become  his  concern- 
ment, which  required  his  hastening  to  London  from 
the  west ;  and  he  was  commanded  to  travel  on  the 
Lord's  day :  but  I  cannot  well  remember  how  many 
cross  accidents  befel  him  on  his  journey ;  one  horse 

*  See  Lord  Chancellor  Northington's  Observations.  Bur- 
gess V.  Wheate,  1  Rep.  Cases  Chan.  temp.  North.  254. 

t  Bishop  Wilkins  said  of  Baxter,  that  if  he  had  lived  in 
primitive  times,  he  would  have  been  one  of  the  fathers  of  the 
church. 
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fell  lame,  another  died,  and  much  more ;  which  struck 
him  with  such  a  sense  of  divine  rebuke  as  he  never 
forgot."  "  His  habit/'  says  Baxter,  *^  was  go  coarse 
and  plain,  that  I,  who  am  thought  guilty  of  a  culpable 
n^lect  therein,  have  been  bold  to  desire  him  to  lay 
aside  some  things  which  seemed  too  homely.  The 
house  which  I  surrendered  to  him,  and  wherein  he 
Hved  at  Acton,  was  well  situated,  but  very  small,  and 
so  far  below  the  ordinary  dwellings  of  men  of  his 
rank,  as  that  divers  farmers  thereabouts  had  better ; 
but  it  pleased  him."  He  told  his  grandchildren  that 
he  never  changed  the  fashion  of  his  clothes  after  he  was 
thirty.  He  disliked  seeing  students  in  long  periwigs, 
or  attomies  with  swords ;  any  who  waited  on  him 
took  care  to  be  plain  in  their  attire.  His  house- 
keeping was  according  to  the  rest,  like  the  state  of 
his  mind,  but  not  like  his  place  and  honour.  His 
great  advantage  for  innocency  was,  that  he  was  no 
lover  of  riches  or  grandeur." 

Although  his  business  had  been  considerable,  he 
left  property  of  no  greater  value  than  £900 :  he  is 
said  to  have  laid  out  £1500  every  year  in  the  pur- 
diase  of  books  and  MSS.,  all  of  which  he  bequeathed 
to  the  Society  of  Lincoln's  Inn,  in  whose  valuable 
Ubraiy  they  are  now  to  be  found.  His  death,  like 
his  life,  was  peaceful.  A  short  time  before  this  event 
occurred,  on  being  informed  by  the  clergyman  who 
attended  him  that  the  next  Sunday  would  be  Sacra- 
ment Simday,  but  that,  as  it  was  not  likely  he  would 
be  well  enough  to  attend,  it  should  be  administered 
to  him  in  his  own  house.  Hale  replied,  "  No !   my 
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heavenly  Father  has  prepared  a  feast  for  me,  and 
I  will  go  to  my  Father's  house  to  receive  it."  Ac- 
cordingly he  was  carried  thither  **  and  received  the 
sacrament/'  says  Burnet,  "  on  his  knees  with  great 
devotion ;  which  it  may  be  supposed  was  the  greater, 
because  he  apprehended  it  was  to  be  the  last,  and  so 
took  it  as  his  viaticum  and  provision  for  his  journey.'' 
He  had  a  strange  presentiment  that  if  he  did  not  die 
on  the  25th  November,  he  should  Uve  a  month  longer, 
which  actually  happened.  This  great  change  brought 
no  terror  to  Hale's  mind. 

In  the  year  1666,  an  opinion  was  very  prevalent 
amongst  the  people,  that  the  end  of  the  world  was 
rapidly  approaching.  Hale  was  sitting  in  court 
during  the  summer  circuit,  when  a  storm  arose  so 
fearfully  terrific,  as  to  occasion  a  whisper  that  the 
dissolution  of  the  earth  was  at  hand.  Ghreat  con- 
sternation pervaded  the  court :  most  of  those  present 
betook  themselves  to  prayer ;  but  Hale  deported  him- 
self with  so  much  firmness  and  courage,  that  no  one 
could  doubt,  had  the  expected  event  occurred,  it  would 
not  have  alarmed  him. 

The  two  piincipal  charges  that  have  been  advanced 
against  this  great  and  good  man  were,  first,  that  his 
judgment  inclined  rather  to  thej^oor,  than  to  the  righi- 
ful,  suitor.  Advanced  by  a  prejudiced  opponent  (Roger 
North)  and  supported  by  nothing  like  facts,  this  charge 
ought  to  abate  nothing  of  our  respect  for  Sir  Mathew 
Hale.  The  second  is,  that  he  passed  sentence  of  death 
on  two  women  convicted  of  witchcraft :  that,  in  short, 
he  was  not  superior  to  his  age   in  discrediting  the 
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existence  of  powers  in  those  days  generally  believed ; 
wiiich  were  recognized  by  laws  not  repealed  for 
seventy  years  afterwards  ;♦  to  which  Lord  Baconf  and 
Addison  have  added  the  suffitige  of  their  opinions  ;]; 
which  have  been  asserted  also  by  Dr.  Johnson  and 
Sir  William  Blackstone ;  and  which  his  friend,  Baxter^ 
wrote  a  book  expressly  to  defend.} 

The  name  of  Sir  John  Holt  is  always  associated 
in  our  minds  with  the  character  of  an  upright  judge, 
and  accomplished  lawyer.  Under  the  cognomen 
Yerus,  Sir  Richard  Steele  has  thus  described  him  in 
the  "  Tatler" :— He  "  always  sat  in  triumph  over,  and 
in  contempt  of  vice :  he  never  searched  after  it,  or 
spared  it  when  it  came  before  him.  At  the  same 
time^  he  could  see  through  the  hypocrisy  and  disguise 
of  those  who  have  no  pretence  to  virtue  themselves, 
but  by  their  severity  to  the  vicious.  He  was  a  man 
of  profound  knowledge  of  the  laws  of  his  country,  and 
as  just  an  observer  of  them  in  his  own  person.  He 
considered  justice  as  a  cardinal  virtue,  not  as  a  trade 
for  maintenance.  Wherever  he  was  judge,  he  never 
forgot  that  he  was  also  counsel.  The  criminal  before 
him  was  always  sure  he  stood  before  his  country 
and,  in  sort,  a  parent  of  it.     The  prisoner  knew  that 

*  9  George  II.  c.  5.  In  Ireland  a  law  against  witchcraft  is 
still  in  existence. 

t  Nat.  Hist.  Cent.  X. 

X  Spectator,  No.  CXVII. 

$  "  The  World  of  Spirits/'  lately  re-published,  with  some 
apposite  observations,  by  Mr.  Ck>miab,  of  Newgate-street. 
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thongli  his  spirit  was  broken  with  guilt,  and  incapable 
of  language  to  defend  itself,  all  would  be  gathered 
£tom  him  which  could  conduce  to  his  safety,  and  that 
his  judge  would  wrest  no  law  to  destroy  him,  nor 
conceal  any  that  could  save  him."  He  was  the  son 
of  an  Oxfordshire  knight,  of  good  property,  and  a 
bencher  of  Gray^s  Inn.  In  his  early  years  it  appears 
that  he  was  conspicuous  for  his  idleness  and  dissipa- 
tion. While  at  Oxford  he  seems  to  have  abandoned 
himself  to  every  species  of  license  and  immorality. 
It  is  said  that  during  his  residence  at  the  Universi^, 
Holt,  together  with  some  associates  as  reckless  as 
himself,  were  rambling  over  the  country  until  their 
resources  failed  them.  Upon  this  event  they  agreed 
to  separate,  and  Holt  pursued  his  journey  alone. 
Towards  evening  he  reached  a  very  comfortable  inn, 
which  he  immediately  entered,  and  ordered  an  excel- 
lent supper,  and  desired  that  his  horse  should  have 
every  attention  paid  to  it.  After  he  had  concluded 
his  repast,  he  stroUed  into  the  kitchen,  where  he  saw 
a  daughter  of  the  hostess  standing  by  the  fire  shiver- 
ing with  ague.  The  hostess  told  him  that  her  daughter 
had  been  nearly  a  year  in  this  state,  and  that  although 
she  had  spent  nearly  forty  pounds  in  doctors  and 
doctor's  stuff,  she  could  obtain  no  relief.  Holt  lis- 
tened to  this  detail  with  the  greatest  attention,  and 
assured  the  mother  that  she  need  be  under  no  further 
apprehensions,  as  he  knew  an  infallible  cure  for  her 
daughter's  disorder.  He  then  returned  to  the  parlour, 
and  hastily  scribbling  a  Greek  sentence  on  a  slip  of 
parchment,  carried  the  charm  to  the  anxious  mother, 
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and  deaired  her  to  bind  it  round  the  sufferer's  wrist, 
and  he  declared  she  would  hear  no  more  of  the  ague* 
The  hostess  obeyed  these  directions,  and  fortunately  the 
ague  did  disappear,  and  Holt  acquired  the  reputation 
of  a  miracle  worker.  At  the  end  of  a  week  he  boldly 
called  for  his  bill ;  but  the  grateful  landlady  assiued 
him  that  she  it  was  who  was  in  debt  to  him,  and  only 
regretted  her  inability  to  cancel  the  obligation  he 
had  laid  her  under,  in  restoring  her  daughter  to  health. 
Forty  years  passed  over,  and  the  gay  and  thoughtless 
student  had  become  chief  justice  of  England.  At 
the  asrazes  for  the  city  in  which  this  ludicrous  adven- 
ture took  place,  he  had  to  try  an  old  woman  accused 
of  witchcraft,  being  possessed  of  a  charm  for  curing 
and  spreading  diseases  amongst  cattle.  The  chief 
justice  at  the  trial  desired  to  see  this  redoubted  charm, 
and  to  his  amazement  he  found  it  to  be  the  identical 
slip  of  parchment  and  characters  with  which  he  had 
himself  deceived  the  credulous  landlady.  He  related 
the  anecdote  to  the  jury,  and  the  poor  old  woman  was 
immediately  acquitted.  When  he  was  chief  justice 
he  once  recognized  in  a  culprit,  whom  he  had  to  try, 
one  of  his  quondan  associates.  After  this  worthy  had 
been  convicted.  Holt  visited  him  in  prison,  for  the 
purpose  of  learning  what  had  become  of  his  early 
omipanions.  '^  Ah,  my  lord,"  was  the  criminal's  re* 
ply,  **  they  are  all  hanged  except  your  lordship  and 
myself."  It  is  not  a  little  remarkable  that  Holt  shoidd 
in  after  years  displayed,  not  simply  great  talents,  but 
also  immense  learning.  The  possession  of  great  ta- 
lents is  noways  incompatible  with  the  pursuits  of  the 
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rake  and  the  reveller ;  but  learning  is  the  fimit  of  in- 
dustiy,  and  industry  is  a  habit,  like  all  other  habits, 
rarely  acquired  except  in  youth,  when  our  intellect, 
vigorous  and  hardy,  renders  us  indifferent  to  toil  and 
fatigue.  Called  to  the  bar  in  1663,  he  soon  obtained 
a  considerable  practice,  although  it  would  seem  success 
did  not  attend  his  first  efforts.  He  was  counsel  for 
the  popish  Lords  in  1680,  and  in  1683  he  was  re- 
tained by  Lord  Russell,  to  argue  a  technical  point 
arising  out  of  his  trial.  When  Charles  commenced 
that  system  of  oppression  and  misgovemment,  in  con- 
summating which  his  brother  lost  the  throne,  Holt 
joined  the  ranks  of  the  opposition,  and  was  in  James's 
time  made  the  victim  of  his  attachment  to  the  law,  by 
being  removed  from  the  recordership  of  London,  be- 
cause he  refused  to  acknowledge  the  power  of  dis- 
pensing with  the  laws  claimed  by  the  infatuated  king. 
After  bearing  a  distinguished  part  in  effecting  the  re- 
volution,  Holt  was  appointed  chief  justice  of  the  King's 
Bench,  by  William  III.  It  fairly  ranks  amongst 
the  chief  blessings  of  the  revolution,  that  it  purified 
the  bench  of  justice,  and  converted  what  was  formerly 
an  instnunent  of  despotic  power  into  a  safeguard  for 
popular  rights.  There  is  nothing  in  our  political  con- 
stitution so  happily  framed  to  protect  individual  firee- 
dom — ^nothing  in  our  social  condition,  presenting,  as 
it  does,  such  a  variety  of  interests  so  harmoniously 
blended — comparable  in  value  with  the  blessings  which 
our  system  of  just  laws,  impartially  administered, 
has  diffused  through  the  whole  community.  And 
these  blessings  we  owe,  in  great  part,  to  the  wisdom 
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and  honesty  of  those  who  have  sat  on  the  bench  of 
justice  for  a  succession  of  years^  extending  firom  the 
days   of  Holt  to  those  of  Denman.     When  a  mob 
assembled  in  Holbom,  threatening  to  pull  down  a 
crimping-house,  a  body  of  the  foot^guards  were  de- 
sired to  march  to  disperse  them.     The  commanding 
officer  sent  to  Holt  to  beg  him  to  direct  some  con- 
stables to  accompany  the  soldiers,  and  give  their  pro- 
ceedings the  countenance  of  legal  authority.     ^'  And 
pray,  sir,"  said  Holt  to  the  officer  who  brought  the 
message,  "  what  will  you  do  if  the  people  refuse  to 
disperse  at  your  coming  ?"     "  Why,  in  that  case,  my 
lord,"  replied  the  officer,  ''  we  have  only  to  fire  upon 
them."     "Have  you  so,  sir,"  rejoined  Holt,  "then 
take  notice  if  you  do,  and  one  be  killed,  and  you  are 
tried  before  me,  I  will  take  care  that  you,  and  every 
soldier  in  your  party,  is  hanged.     Go  back,  sir,  to 
those  who  sent  you  here,  and  tell  them  that  no  officer 
of  mine  shall  accompany  soldiers,  and  let  them  know 
that  the  laws  of  this  kingdom  are  not  to  be  executed 
by  the  sword ;  these  matters  belong  to  the  civil  power, 
and  you  have  nothing  to  do  with  them  !"     Having 
thus  dismissed  the  officer,  he   went  himself  to  the 
scene    of  riot,  accompanied  by   some  tipstaves  and 
constables,  and  succeeded  in  quelling  the  disturbance 
simply  by  his  firmness  and  tact.     In  Holt's  time  there 
were  some  persons  in  London  who  pretended  to  pos- 
sess the  power  of  foretelling  future  events,  and  who 
were  called  the  French  prophets.     Holt  having  upon 
occasion   committed   one   of  these   to  prison,  a  dis- 
ciple of  his  came  to  the  chief  justice's  house,  and 
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desired  to  see  him.  He  was  told  by  the  servant  that 
his  lordship  was  indisposed,  and  could  see  no  company 
that  day.  "  But  tell  him/'  replied  the  deluded  indi- 
vidual, "  that  I  must  see  him,  for  I  come  from  the 
Lord  God !"  This  extraordinary  message  being  com- 
municated to  Holt,  he  desired  the  applicant  to  be 
shown  in,  and  when  he  entered,  enquired  his  business. 
**  I  come  from  the  Lord,  who  bade  me  desire  thee  to 
grant  a  nolle  prosequi  for  John  Atkins,  his  servant, 
whom  thou  hast  thrown  into  prison  !*'  *'  Thou  art  a 
false  prophet,  and  lying  knave ;"  returned  the  chief 
justice.  ^'  If  the  Lord  had  sent  thee,  it  would  have 
been  to  the  attorney-general,  for  the  Lord  knoweth 
that  it  is  not  in  my  power  to  grant  a  nolle  prosequi.'' 

One  time  the  chief  justice's  vrife  being  very  ill,  he 
sent  for  Dr.  Radclifie,  the  first  physician  of  the  day, 
but  who  entertained  the  greatest  possible  aversion  to 
Holt.  This  excited  general  surprise,  which  was  not 
diminished  when  it  was  found  that  Radclifie  paid  her 
ladyship  a  degree  of  attention  he  did  not  usually  accord 
his  patients.  On  being  asked  his  reason,  he  replied, 
"  I  know  Holt  wishes  the  woman  dead,  so  I'm  deter- 
mined to  keep  her  alive  to  plague  him !" 

He  was  on  the  bench  when  the  important  case  of 
Ashby  V.  White  was  decided,  in  which  he  asserted 
the  right  of  a  burgess  to  claim  damages  against  a  re- 
tuming-officer  who  refused  to  record  his  vote.  Of 
his  conduct,  on  this  occasion,  many  anecdotes  have 
been  narrated,  but  we  believe  them  apocryphal. 

Sir  Michael  Foster,  one  of  the  ablest  and  best 
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of  oar  judges,  was,  ou  the  recommendation  of  Lord 
Hardwicke,  made  one  of  the  puisne  judges  of  the 
king's  bench,  in  1745.  He  was  chiefly  remarkable 
for  his  profound  knowledge  of  crown  law,  and  the 
unbending  rectitude  of  his  character.  His  conduct 
at  a  trial  of  a  question  of  right  of  way  through 
Bidunond  Park,  illustrates  the  impartiality  which 
characterized  his  judgments.  Of  this  case,  the  fol- 
lowing account  was  given  by  Lord  Thurlow,  then  at 
the  bar,  in  a  letter  to  Mr.  Ewen,  a  nephew  of  the 
judge's. 

Dear  Sir, 

I  write,  at  the  hazard  of  your 
thinking  me  impertinent,  to  give  you  the  pleasure  of 
hearing  that  of  your  uncle,  which  in  all  probability 
you  will  not  hear  £rom  him :  I  mean  the  great  honour 
and  general  esteem  which  he  has  gained,  or  rather 
accumulated,  by  his  inflexible  and  spirited  manner  of 
trying  the  Richmond  cause,  which  has  been  so  long 
depending,  and  so  diflerently  treated  by  other  judges. 
You  have  heard  what  a  deficiency  there  was  of  the 
special  jury,  which  was  imputed  to  their  backward- 
ness to  senre  a  prosecution  against  the  princess.  He 
has  fined  all  the  absentees  £20  a-piece.  They  made 
him  wait  two  hours,  and  at  last  resorted  to  a  taleg» 
When  the  prosecutors  had  gone  through  part  of  the 
evidence,  Sir  Richard  Lloyd,  who  went  down  on  the 
part  of  the  crown,  said,  that  it  was  needless  for  them 
to  go  on  upon  the  right,  as  the  crown  was  not  pre- 
pared to  try  that,  this  being  an  indictment  which 
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could  not  possibly  determine  it,  because  the  obstruc- 
tion was  charged  to  be  in  the  parish  of  Wimbleton^ 
whereas  it  was  in  truth  in  Mortlake,  which  was  a 
distinct  parish  from  Wimbleton.  They  maintained 
their  own  poor,  upheld  their  own  church,  and  paid 
tithes  to  their  own  parson;  and  Domesday-book 
mentions  Mortlake.  On  the  other  side,  it  was  said 
that  Doomsday-book  mentions  it  as  a  baron's  fee, 
and  not  as  a  parish ;  and  that  the  survey  in  the  time 
of  Henry  VIII.  mentions  Wimbleton  cum  capelUs 
suis  annexis  ;  and  also  that  a  grant  of  it  in  the  time  of 
Edward  VI.  makes  a  provision  of  tithes  for  the  vicar 
to  officiate  in  the  chapel  of  Mortlake.  The  judge 
turned  to  the  jury,  and  said,  he  thought  they  were 
come  there  to  try  a  right,  which  the  subject  claimed 
to  a  way  through  Richmond  Park,  and  not  to  cavil 
about  little  low  objections,  which  have  no  relation  to 
that  right.  He  said,  it  is  proved  to  be  in  Wimble- 
ton parish ;  but  it  would  have  been  enough  if  the 
place  in  which  the  obstruction  was  charged,  had  been 
only  reported  to  be  in  Wimbleton,  because  the  de- 
fendant and  jury  must  have  been  as  sensible  of  that 
reputation  as  the  prosecutors ;  but  had  it  not  been 
so,  he  should  have  thought  it  below  the  honour  of  the 
crown,  after  this  business  had  been  depending  three 
assizes,  to  send  one  of  their  select  counsel,  not  to  try 
the  right,  but  to  hinge  upon  so  small  a  point  as  this. 
Upon  which  Sir  Richard  Lloyd  made  a  speech,  set- 
ting forth  the  gracious  disposition  of  the  king  in 
suffering  this  cause  to  be  tried,  which  he  could  have 
suppressed  with  a  single  breath,  by  ordering  a  noUe 
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proiequi  to  be  entered.  The  judge  said  he  was  not 
of  that  opinion.  The  subject  is  interested  in  such 
indictments  as  those  for  continuing  nuisances^  and 
can  have  no  remedy  but  this,  if  their  rights  be  en- 
croached upon  ;  wherefore  he  should  think  it  a  denial 
of  justice  to  stop  a  prosecution  for  a  nuisance,  which 
his  whole  prerogative  does  not  extend  to  pardon. 
After  which,  the  evidence  was  gone  through;  and 
the  judge  summed  up  shortly,  but  clearly,  for  the 
prosecutors. 

It  gave  me,  who  am  a  stranger  to  him,  great 
pleasure  to  hear,  that  we  have  one  English  judge, 
whom  nothing  can  tempt  or  frighten,  ready  and  able 
to  hold  up  the  laws  of  his  country  as  a  great  shield  of 
the  rights  of  the  people.  I  presume  that  it  will  give 
you  still  greater  to  hear,  that  your  friend  and  relation 
is  that  judge :  and  that  is  the  only  apology  I  have  to 
make  for  troubling  you  with  this. 

I  am,  dear  sir. 

Your  most  humble  servant, 

E.  THURLOW. 

Fijftree  Court,  Itmer  TempU, 
April  lUh,  1758. 

A  short  time  before  his  death,  he  travelled  the 
Oxford  circuit  in  one  of  the  hottest  summers  known. 
When  the  grand  jury  attended  him  at  Worcester,  he 
addressed  them  with  these  words,  instead  of  the 
expected  charge :  "  Gentlemen,  the  weather  is  ex- 
tremely hot ;  I  am  very  old,  and  you  are  very  well 
acquainted  with  your  duty ;  I  have  no  doubt  but  you 
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wiU  practise  it."    In  his  "  Roedad,"  Chuichill  thus 
speaks  of  this  excellent  judge  :— 


n 


Each  judge  was  true  and  steady  to  his  trust. 
As  Mansfisld  wise,  and  as  old  Foster /aft." 


Lord  Mansfield  is  justly  esteemed  one  of  the 
most  eminent  judges  that  have   ever  adorned  the 
bench.     Although  he  owed  his  eleration,  rather  to 
the  political  services  he  had  performed  for  the  minis* 
ter  in  the  house  of  commons,  than  to  his  qualified* 
tions  as  an  accomplished  lawyer,  he  nerer,  to  his 
credit  be  it  said,  displayed,  as  a  judge,  any  of  the 
partialities  of  a  partizan.     In    the    determinadmii 
however,  of  those  moot  questions  in  our  law,  into 
which  political  considerations  unavoidably  intrude, 
and  in  which,  as  the  law  has  spoken  in  an  ^'  uncertain 
tone,"  the  judge  in  his  decision  is  regulated  in  some 
measure  by  his  notions  of  expediency,  Lord  Mansfield 
showed  a  strong  leaning  towards  the  side  of  preroga- 
tive, and  a  devotion  to  the  house  of  Brunswick  far  more 
fervent  than  his  devotion  to  the  principles  that  seated 
that  house  on  the  throne.     In  respect  to  the  law  of 
libel,  he  strenuously  supported   the  doctrine  which 
left  it  to  the  judge,  instead  of  the  jury,  to  settle 
whether  the  publication  was,  or  was  not  libellous. 
He  has  been  also  accused  of  esteeming  veiy  lightly 
the   trial   by  jury ;    but   Mr.    Buller,   than   whom 
a  more    competent    witness   could   not   be   found, 
has  positively  declared  this  assertion  to  be  untrue, 
and  that  Lord  Mansfield  found  no  part  of  his  duty 
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mare  agzeeable  to  him  than  attending  the  trials  at 
GuildhalL 

Of  hia  judicial  character,  undoubtedly  the  moat 
piominent  feature  was  hia  anxiety  that  substantial 
justice  should  be  done  in  every  case  brought  before 
him.  It  has  been-aaid»  and  with  truth,  that  this 
anxiety  was  not  always  restrained  by  a  due  r^^ard  to 
the  appropriate  duties  of  a  judge,  as  well  as  the 
characteristic  functions  of  a  court  of  law,  as  distin- 
guished from  those  of  a  court  of  equity*  Nor  is  it 
difficult  to  account  for  this.  Wh^i  at  the  bar,  Lord 
Mansfield  practised  chiefly  in  the  court  of  chancery* 
where  he  saw  daily  in  operation  a  system  which, 
looking  rather  to  the  intentions  of  parties  than  to  the 
strict  letter  of  the  htw,  was  founded  upon  principles 
of  liberal  and  enlarged  construction  unknown  to  the 
courts  of  common  law.  These  principles  were  en- 
forced by  courts  of  equity  in  the  discharge  of  their 
peculiar  duties,  in  ameliorating  the  rigor  and  supply- 
ing the  deficiencies  of  the  law ;  but  admirably  adapted 
as  they  were  for  this  purpose,  they  were  wholly 
foreign  to  the  nature  and  design  of  our  law  courts. 
This  consideration  was  overlooked  by  Lord  Mansfield, 
and  in  overlooking  it,  he  almost  converted  the  court 
of  King's  Bench  into  a  court  of  equity — ^he  did  even 
i^orse — he  introduced  a  system  of  lax  interpretation, 
which  has  added  incalculably  to  the  vagueness  and 
bulk  of  English  law,  and  has  made  it  burthensome  to 
the  judge  and  costly  to  the  suitor.  "  My  dear  Gar- 
lick,"  once  observed  Lord  Mansfield  to  the  great 
actor,  ^'  a  judge  on  the  bench  is  now  and  then  in  your 
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whimsical  situation  between  tragedy  and  comedy — 
inclination  pulling  one  way,  and  a  long  string  of  pre- 
cedents another.*'      Shortly   after  he  became   chief 
justice^  a  learned  counsel  took  up  much  of  the  tame 
of  the  court  in  citing  several  black-letter  cases,  to 
show    the    true    construction  ta  be  put  on   an  old 
woman's  will.     Lord  Mansfield  heard  him  to  the  close 
of  his  argument,  and  then  addressed  him  gravely, 
"  Pray,  sir,  do  you  think  it  in  anyways  likely  that 
this  old  woman  ever  heard  of  these  cases  ?  And  if  not, 
what  construction  do  you  think  common  sense  points 
to  ?*'     He  then  decided  for  common  sense.     It  has 
been  said  that  he  was  not  a  very  profound  lawyer. 
But  this  assertion  is  hardly  reconcileable  with  the  fact 
that  he  habitually  disposed  of  questions  of  a  purely 
legal  character,  with  readiness  and  evident  ease  to 
himself.     He  was  always  anxious  that  it  should  be 
understood  that  whatever  he  did  was  the  effect  of  his 
genius,  and  not  of  his  industry ;  and  this,  probably, 
often  led  him  to  conceal  the  depth  and  extent  of  his 
legal  knowledge.     It  is  certain  that  he  never  admired 
the  subtleties  and  refinements  of  our  ancient  lawyers. 
Coke  he  held  in  the  greatest  aversion,  chiefly,  he  said, 
because  he  attempted  to  give  reasons  for  every  thing, 
and  also,  we  may  believe,  because  his  pure  and  clas- 
sical taste  revolted  against  the  harsh  and  barbarous 
diction  of  the  venerable  patriarch  of  English  juris- 
prudence.    It  will  be  for  his  decisions  on  our  com- 
mercial law,   that   Lord  Mansfield  will  be    chiefly 
remembered  by  posterity.      Here  his  enlarged  un- 
derstanding foimd  fitting  occupation.     The  founda- 
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tions  of  our  law  were  laid  in  a  period  when 
was  almost  wholly  unknown.  When,  howerer,  the 
relations  of  society  became  more  complez,  and  com- 
mercial differences  were  daily  brought  hefan  the 
courts  for  adjustment,  duties  then  deToIred  upaa  the 
judge  of  an  especiaUy  delicate  and  important  chanc- 
ier—dudes  which  exposed  him  to  the  danger  of 
departing  from  his  office  of  interpreter,  and  tres- 
passing upon  the  province  of  the  legislator.  These 
duties,  needing  for  their  efficient  discharge  so  much 
wariness  and  caution.  Lord  Mansfield  performed  with 
his  accustomed  tact  and  dexteriQr.  In  detecting 
remote  analogies — in  extracdi^,  by  the  aid  of  a  re- 
fined logic,  firom  the  doctrines  of  our  old  law,  gmeral 
principles,  and  applying  those  principles  in  the  de- 
termination of  questions  unknown  to  our  ancestors-^ 
he  displayed  a  reach  of  mind  and  extent  of  knowledge 
that  has  won  him  a  hi^  place  amongst  our  lawyers. 
Nor  was  it  only  in  great  things  that  he  was  great* 
In  despatching  the  common  business  of  the  courts, 
he  shone  with  equal  splendour.  Lord  Sandwich  used 
to  say  of  him,  "  that  his  talents  were  more  for  ccmi- 
mon  use,  and  more  at  bis  finger's  ends,  than  those  of 
any  person  whom  he  had  ever  known.**  The  fact 
that  during  the  thir^-two  years  he  presided  in  the 
court  of  King's  Bench,  there  were  but  two  instances 
of  a  final  difference  of  opinion  amongst  the  judges  in 
that  court,  is  in  itself  a  high  testimony  to  the  merits 
of  his  judicial  character.  It  is  said  that  afto*  the 
deternunation  of  one  cause,  he  foxmd  reascm  to  alter 
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his  opinion  respecting  the  direction  he  had  giren  to 
the  jury,  and  when  he  next  saw  the  counsel,  against 
whose  client  the  verdict  had  been  given,  desired  him 
to  move  for  a  new  trial.  Mentioning  this  circum- 
stance a  few  days  afterward  at  the  judges'  dinner, 
they  expressed  their  surprise  at  the*  coolneas  with 
which  he  avowed  his  change  of  opinion.  '*  Why," 
said  he,  **  it  is,  after  all,  only  showing  the  world  that 
you  are  wiser  to  day  than  you  were  yesterday."  The 
less  wise  would  have  abided  in  his  error — one  more 
wise  would  not  have  committed  it. 

Nothing  could  be  more  agreeable  than  Lord  Mans- 
field's elocution,  although  his  language  would  not 
always  endure  critical  examination.  But  his  voice 
was  so  pleasing,  and  his  gesture  so  graceful,  that  all 
his  other  defects  were  overlooked.  Wilkes  said,  that 
to  hear  the  puisnd  judges  deliver  their  judgments  after 
their  chief  had  concluded,  ''was  like  a  draught  of 
hog's-wash  after  a  bottle  of  champagne."  Mansfield 
was  particularly  happy  in  the  statement  of  a  case. 
Some  one  observed,  "  That  it  was  worth  the  argu- 
ment of  another  man."  He  was  fond  of  enlivening 
the  court  with  sallies  of  good  humour.  A  Jew  was 
once  brought  before  him  to  justify  bail  for  fifty 
pounds,  who  made  up  in  lace  upon  his  coat,  what 
he  wanted  in  honesty  in  his  character.  The  counsel 
put  to  him  the  usual  question,  ''  Are  you  worth  fifty 
pounds  after  your  just  debts  are  paid  ?"  "  How  can 
you  ask  such  a  question,"  exclaimed  Lord  Mans- 
field ;  ''  don't  you  see  that  he  would  burn  for  thrice 
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the  money."    This  spirii  of  hmioar  was  Batnnl  to 
hiiiL* 

At  the  nttiiigs  of  GhiOdhall^  n  aetioii  of  ddit  was 
tried  before  liiin^  in  which  the  defiendanky  a  BMnhmt 
of  London^  complained  with  great  wannth  of  the 
phdntifirs  conduct,  in  having  canted  him  to  he  ar- 
lested,  not  only  in  the  fisee  of  day,  hot  iq^oii  the 
exchange,  where  all  the  merchants  of  I^nodon  woe 
anembled«  Lord  MansfieJd  stopped  him  with  the 
greatest  composure,  saying,  **  Friend,  yon  target 
jooxself,  you  were  the  dcfwilter  in  refusing  to  pay  a 
jmt  debt;  and  let  me  give  you  thb  piece  of  advice, 
for  the  future  do  not  put  it  in  any  man's  power  to 
arrest  you,  either  in  public  or  inivate.*' 


•  Wben  be  was  a  sefaocMMij  at  Weatminsler,  Lodf 
iniited  him  to  spend  one  ci  tiie  Taratinni  with  her.  One  day, 
goins  into  the  room  where  be  was  aittiag,  the  ioaad  ^m 
^mnBiiig  in  duKigfatfbl  mood,"  w^  a  pea  in  Ua  hand.  She 
asked  him  whefter  be  waa  wiitkg  Ua  thoK,  and  wkit  m  pUa 
Eoglidi  the  theme  waa.  <'Whafathattojoa,"RffiedX«nf, 
qoicklj.  "'How  can  yon  be  ao  fade,"  aaid  her  liiljrfiip;  **! 
a>ked  jon  a  ciril  qioeation,  and  did  not  eipect  so  pert  an 
ever."  "  Indeed,  raj  ladj/'  refoined  tbe  j€nag  wit,  "  I 
give  70a  no  other  answer— what  is  that  to  jon."  Ihe  theoaa 
was  Quid  ad  te  pertineL— One  of  the  li^  revercad  beadi  of 
Uafaops  having  Imib  and  endowed  an  ilnaahrwiif  far  tweDtf-#ve 
old  women,  Mnmf  ,  dun  at  the  bar,  waa  appfied  to  lor  an 
hacripiini-iqion  whieh  he  wrote  the  liAowing  :— 

Under  diis  Booi; 
The  Lord  Bishop  ci  Bath  and  WcOa 


No  leas  than  Twcatjr-fre  Womeo. 
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Lord  Mansfield's  private  character  was  marked  by 
prudence.  He  might  with  perfect  propriety  have 
assumed  the  motto  of  Sir  Nicholas  Bacon^  *'  In  medio- 
cribus  firmior."  Before  he  was  raised  to  the  bench, 
it  is  believed  he  had  the  opportunity  offered  him  of 
becoming  the  head  of  the  cabinet;  and  afterwards, 
the  great  seal  was  repeatedly  pressed  on  his  accepts 
ance.  But  he  wisely  declined  dignities  so  precarious 
as  these.  This  cautious  spirit  he  carried  into  the 
discharge  of  his  official  duties.  When  he  was  attor- 
ney-general, it  is  said,  that  he  never  lost  a  crown 
cause,  because  he  took  care  that  the  crown  should 
never  become  a  party  to  legal  proceedings,  when  its 
rights  were  not  a  matter  of  certainty.  He  held  ex- 
treme measures  in  extreme  aversion.  He  was  the 
first  judge  that  openly  discouraged  prosecutions  on 
the  popery  laws.  When  he  was  asked  his  opinion  as 
to  the  propriety  of  prosecuting  Wilkes,  he  replied, 
^^I  am  decidedly  against  the  prosecution.  By  a 
public  notice  of  him,  you  increase  his  consequence, 
the  very  thing  which  he  covets."  His  prudence  upon 
one  occasion  was  displayed  remarkably  inopportunely. 
When  London  was  in  the  hands  of  an  undisciplined 
rabble,  he  is  known  to  have  shrunk  from  the  responsi- 
biHty  of  expressing  his  opinion  upon  a  question, 
since  judicially  determined,  whether  troops  can  law- 
fully act  against  the  people,  without  the  riot  act 
having  been  first  read,* 

*  In  these  riots  Lord  Mansfield  himself  suffered  severely. 
His  house,  with  a  valuable  library  and  collections  was  totally 
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He  displayed,  howerery  a  proper 
was  consulted  bj  the  kii^  as  to  the  pfopdcrr  of 
doning  Dr.  Dodd.     Adrertiiig  to  two  joang 
bad  been  shortly  before  executed  for  the 
he  said    emphatically,  "If  Dr.  Dodd  onz^i   to  be 
pardoned,  the  Peneaos  hare  been  mmdeicd.*     Lord 
Mansfield,  however,  was  no  admirer  of  a  saKcfnarr 
code.     Being  desirous  to  save  the  life  of  a  man.  that 
he  was  once  tiyii^,  who  had  stolen  a  watch,  he  de- 
sired the  juiy  to  value  the  watdi  at  ten  pence.     The 
prosecutor  immediately  caDed  out,  ''Ten  pence — 
ten  pence !   Why,  my  hud,  the  very  iaahion  of  it  cost 
five  pounds  f*    '<  True,"  sud  his  kwdshqi,  "  bat  we 
must  not  hang  a  man  for  £tthion*s  sake!*     When 
Wi]kes  applied  for  a  revenal  of  his  outlawry,  he  took 
ereij  means  to  terrify  the  judges,  whose  decisioos  he 
sqyprehended  would  be  un&Tourable  to  him.     Ob- 
scure threats  of  personal  violence  weie  held  out,  and 
Westminster  hall  and  the  court  of   Kii^  s  Bench 
were  crowded  on  the  day  of  the  trial  with  such  a 
rabble  as  seemed  fully  qualified  to  cany  such  threats 
into  execution.     Throughout  the  tryii^  seene.  Lord 
Mansfield  behaved  not  only  with  courage,  but  with  a 
dignity  and  impartiahty  worthy  an  English  judge. 
When  he  pronounced  for  the  reversal  of  the  outlavrry, 

bornt.  He  was  offertd  recompencefbrlnglosaesby  the  treamry, 
bat  be  dedined  it,  much  to  Ids  credit.  When  ipeaking  in  the 
bouse  of  lords  upon  some  legal  qneatioo,  shortly  after  the  riou, 
be  said,  <"nu8  I  say  not,  my  lords,  from  books,  £ot  books  I 

have  none." 

p3 


3SS       SRBTCHES  OF  FORMER  JUDGES. 

he  took  care  to  observe^  that  the  menaces  which  had 
been  uttered  to  deter  him  from  executing  his  duty 
had  brought  to  him  no  terror,  and  that  he  decided  for 
the  rerersal  ^'smgly  upon  the  authority  of  cases 
adjudged." 

Somebody  asked  him,  shortly  after  the  commence- 
ment of  the  distiurbances  in  France,  when  the  revolu- 
tion would  end :  "  I  fear,"  said  he,  "  it  is  not  yet 
begun."  On  another  occasion,  his  opinion  was  asked 
of  its  ultimate  issue.  He  replied,  with  his  habitual 
caution,  **  It  is  an  event  without  precedent,  and 
therefore  without  prognostic." 

Of  his  private  character  we  may  observe,  that  he 
in  nowise  fell  short  of  his  public  talents.*  He  re- 
tained to  the  last  his  accustomed  cheerfulness.  One 
day  he  paid  a  visit  to  Sir  Thomas  Parker,  the  chief 
baron  of  the  exchequer.  The  conversation  turned 
upon  their  respective  ages.  The  chief  baron  observed, 
''Your  lordship  and  myself  are  not  at  sixes  and 
sevens,  but  at  sevens  and  eights."  Lord  Mansfield  was 
in  his  seventy-eighth,  and  Sir  Thomas  in  his  eighty- 
seventh  year*     The  yotUhJul  peer  pleasantly  turned 

• 

*  Although  an  extremely  handsome  man^  Lord  Mansfield 
was  destitate  of  every  thing  like  personal  vanity.  Sir  Joshua 
Reynolds  says,  that  when  Lord  Mansfield  was  sitting  to  him  for 
his  portrait,  he  asked  his  lordship  if  he  thought  it  was  alikfwiese. 
"  I  really  cannot  say,  Sir  Joshua,"  replied  the  chie^  **€oirl  have 
not  seen  my  face  in  a  looking-glass  for  thirty  years.  My  sar- 
vant  always  dresses  me  and  puts  on  my  wig,  so  I  have  no  need 
of  consulting  the  mirror. 
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the  conversatioii  by  exclaiming, ''  Pooh  I  poob !  Sir 
Thomaa,  let  you  and  me  talk  about  the  young  ladie^i 
and  leave  old  age  alone  !"* 

Aa  a  proof  how  little  age  impaired  Lord  Mans- 
field's powers,  the  following  anecdote  related  by  Lord 
Chief  Commissicmer  Adamf  is  worth  perusal.  Speak- 
ing of  a  trial,  in  which  he  was  himself  counsel,  in 
1784  (when  Lord  Mansfield  was  in  his  eightieth  year), 
he  says,  *'  Erskine  was  leading  counsel  one  side,  and 
Pigot  cm  the  other.  The  question  was  whether  a 
certain  person  was  subject  to  the  bankruptcy  laws, 
as  being  a  trader  within  the  meaning  of  the  statute* 
The  ease  had  lasted  from  nine  in  the  morning,  till 
past  seven  in  the  evening*  When  the  case  for  the 
defendant  had  closed.  Lord  Mansfield  stopt  the  reply, 
and  addressing  himself  to  the  counsel,  said,  *  I  think 
I  can  dictate  a  special  verdict  which  will  bring  this 
long-contested  case  to  a  close.  Listen  to  me  and  be 
sme  that  I  am  correct*'    He  then  desiced  the  asso* 

*  When  this  venerable  baron  resigned.  Sir  Sidney  Stafford 
Smydie  was  appointed  his  successor.  Tne  new  chief  baron  was 
prevented  bj  gout  from  attending  in  court  at  the  judge's  dinner 
on  die  first  day  of  the  term  after  his  elevation.  Lord  Mansfield 
jocosely  observed,  ''That  lord  chief  baron  Smythe  should  re^ 
ogn  in  &vour  of  his  predecessor  I" 

t  Mr.  Adam  fought  a  duel  with  Mr.  Fox  shordy  after  Byron's 
engagement  in  the  West  Indies,  about  which  time  there  was  a 
great  clamour  respecting  the  ammunition  with  which  the  fleet 
was  provided.  Fox,  on  receiving  Mr.  Adam's  ball,  and  finding 
tiiat  it  had  made  but  little  impression,  called  out, ''  Egad,  Adam, 
it  had  beeo  all  over  with  ma  if  you  had  not  charged  with  govern- 
ment powder." 
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date  to  take  down  what  he  was  going  to  state.  He 
b^an  with  the  parole  evidence,  stating  facts  which 
left  nothing  but  a  question  of  law.  Wherever  docu* 
mentary  evidence  came  in,  in  the  course  of  the  parole, 
he  put  it  in  its  proper  place  with  its  proper  date  and 
description,  adding,  'here,  take  it  in  front'  (to  save 
transcription  at  the  time).  In  this  way  he  went  on 
to  the  end  of  the  evidence — the  counsel  on  each  side 
were  perfectly  satisfied — the  case  was  heard  in  the 
term,  and  the  question  which  had  been  so  long  lidr 
gated  was  finally  settled,  and  has  become  a  leading 
case  in  what  constitutes  trading  within  the  statute. 
This  exhibition  astonished  all  of  us  that  heard  it ; 
it  required  the  combination  of  quickness  of  appre- 
hension and  discrimination  of  facts,  as  raising  a  ques- 
tion of  law  for  the  court,  and  not  one  of  evidence  for 
the  jury.  I  cannot  forbear  adding,  that  about  nine 
o'clock  at  night,  when  the  case  had  closed  and  the 
jury  had  found  their  verdict.  Lord  Mansfield  address- 
ing himself  to  the  counsel  who  had  remained  in  court, 
said,  '  Gentlemen,  as  you  have  lost  your  dinners,  you 
had  better  come  and  dine  with  me.'  He  was  in 
great  spirits,  and  full  of  conversation — a  great  deal  of 
it  turned  upon  the  conduct  of  counsel  in  nisi  prius 
causes.  He  told  us  many  anecdotes  of  persons  who 
had  practised  before  him,  with  their  different  manners 
of  conducting  business." 

Mr.  Nollekens,  the  eminent  sculptor,  used  to  relate 
the  following  anecdote  of  Lord  Mansfield's  benevolent 
temper  in  his  latter  days.  He  was  one  day  standing  with 
his  lordship  in  his  farm-yard  at  Caen  Wood,  when  a  little 
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girl  came  up  to  him  and  presented  her  mother's  compli- 
ments to  farmer  Mansfield,  and  would  be  obliged  to  him 
for  a  jug  of  milk.  "  Who  is  your  mother,  my  little 
dear  ?"  inquired  Lord  Mansfield.  **  She's  just  come  to 
live  at  that  small  house  dose  by  the  road."  His  lord- 
ship, with  his  usual  smile,  called  to  one  of  the  helpers, 
and  desired  him  to  fill  the  child's  mug,  and  if  he  found 
the  family  deserving,  never  to  let  them  want  milk. 

We  conclude  our  remarks  upon  Lord  Mansfield's 
character  with  an  observation  that  was  made  on  him 
by  one  as  illustrious  as  himself:  '^  Lord  Mansfield," 
Lord  Thurlow  once  said,  ^'was  a  surprising  man: 
ninety-nine  times  out  of  a  hundred  he  was  right  in 
his  opinions  or  decisions.  And  when  once  in  a  hun- 
dred times  he  was  wrong,  ninety-nine  men  out  of  a 
hundred  could  not  discover  it.  He  was  a  wonderful 
man !"  Such  an  eulogy  as  this  is  worth  all  the  snarl- 
ing criticism  of  Johnson  and  Parr ;  the  first  of  whom 
hated  him  because  he  was  not  a  Tory,  and  the  second 
because  he  was  not  a  Whig. 

Lord  Mansfield  was  succeeded  in  his  high  office 
by  Sir  Lloyd  Kenyon,  Master  of  the  Rolls,  who  was 
then  raised  to  the  peerage.  While  Lord  Mansfield 
was  enforcing  in  a  court  of  law  that  system  which 
belonged  only  to  a  court  of  equity,  Kenyon  was 
charged  vrith  adhering,  in  the  rolls  court,  too  closely 
to  the  letter  and  spirit  of  our  common  law.  Whether 
this  be  true  or  not,  it  must  be  esteemed  a  fortunate 
day  for  the  law  that  saw  Lord  Kenyon  seated  on  the 
bench.     He  avowed  his  determination  to  look  to  the 
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law  only  as  the  guide  of  his  decisioiis.  "I  ha?e 
been/'  says  he,^  **  in  this  profession  more  than  forty 
years,  and  hare  practised  both  in  courts  of  law  and 
equity;  and  if  it  had  fallen  to  my  lot  to  formasystem 
of  jurisprudence,  whether  or  not  I  should  have  thought 
it  advisable  to  establish  two  different  courts,  with  dif- 
ferent jurisdictions,  and  govemed  by  different  rukg, 
it  is  not  necessary  to  say.  But,  influenced  as  I  am, 
by  certain  prejudices,  that  hare  become  inveterate 
with  those  who  comply  with  the  systems  they  foiud 
established,  I  find  that  in  these  courts,  proceeding  by 
different  rules,  a  certain  combined  system  of  juris- 
prudence has  been  framed  most  beneficial  to  the 
people  of  this  country,  and  which,  I  hope,  I  may  be 
indulged  in  supposing  has  n^ver  yet  been  equalled  in 
any  other  country  on  earth*  Our  courts  of  law  only 
consider  legal  rights ;  our  courts  of  equity  have  other 
rules,  by  which  they  sometimes  supersede  mere  1^ 
rules,  and  in  doing  so  they  act  most  beneficially  for 
the  subject/'  After  stating  the  mutual  operation  of 
our  legal  and  equity  systems.  Lord  Kenyon  adds,  "  by 
these  means  the  ends  of  justice  are  attained  without 
making  any  of  the  stubborn  rules  of  law  stoop  to 
what  is  called,  or  supposed  to  be,  the  substantia] 
justice  of  each  particular  case,  and  it  is  easier  to  act 
thus,  than  to  leave  it  to  the  judges  of  the  law  to  relax 
from  those  certain  and  established  rules  by  which  they 
are  sworn  to  decide,"  In  very  truth  to  "equity," 
and  the  courts  in  which  it  is  administered — albeit  he 

•  Banciman  v.  Radeiuiu,  7  T.  R.  666. 


' 
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had  presided  in  one  himself— Lord  Kenjon  bore  no 
very  great  affection.^  A  case  was  brought  before 
him  when  chief  justice,  which  came  within  the  juris- 
diction of  the  judge  on  the  other  side  of  the  halL 
'*  You  must  go  into  chancery  for  redress/'  said 
Kenyon,  ^*  abi  in  malam  rem !''  This  anecdote  was 
related  by  Lord  Eldon.  When  this  great  authorityi 
then  attorney-general,  had  occasion  to  come  before 
him,  "  it  was  amusing  to  see,"  says  Dr.  Dibdin,  "  how 
Lord  Xenyon  seized  every  tempting  opportunity  to 
ridicule  the  courts  of  equity,  of  which  Mr.  Scott  was 
confessedly  the  prime  ornament." 

As  to  his  personal  character,  we  must  observe  that 
Kenyon  brought  to  the  bench  a  violent  and  petulant 
character*  Whilst  at  the  bar  he  was  engaged  in  per- 
petual wrangles  with  his  colleagues.  Once  having 
conducted  himself  with  much  irritation  of  manner,  the 
judge  said  to  him,  "  Pray,  Mr.  Kenyon,  keep  your 
temper."    "  My  lord,"  said  Mr.  Cowper,f  who  was 

*  On  Lord  Kenyon  once  observing  that  the  parties  should 
appiy  to  a  court  of  equity^  Erskine  pathetically  asked,  "Would 
your  lordship  send  a  dog  that  you  loved  there  ?" 

f  Of  Mr.  Thomas  Cowper,  Mr.  Espinasse  has  recorded  several 
amnsiiig  anecdotes.  He  seems  to  have  been  the  Jekyll  of  his 
day.  When  Judge  Lawrence  was  at  the  bar,  he  sat  in  court 
inunediately  behind  Cowper.  The  latter  having  thrown  his  leg 
across  his  knee,  on  which  there  was  a  handsome  silk  stocking, 
Lawrence  observed,  '*  What  a  handsome  dock  yon  have  got  to 
your  stocking.''  ''Yes,"  replied  Cowper,  "it  is  a  striking 
dock !"  In  the  case  of  a  prohibition  from  the  court  of  the 
Bishop  of  Salisbury,  of  which  Dr.  Calvert  was  the  judge,  it 


328       SKETCHES  OF  FORMER  JUDGES. 

sitting  by,  "  you  had  better  recommend  him  to  part 
with  it  as  soon  as  possible."  As  a  judge  he  displayed 
the  same  irascible  temperament.  When  the  puisne 
judges  differed  with  him  as  to  a  direction  he  bad 
given  the  jury,  he  exclaimed,  in  a  tone  of  mortified 
pride,  "  Good  God !  what  injustice  have  I  hitherto 
been  doing!" 

He  was  once  examined  respecting  the  emoluments 
of  his  office,  before  a  committee  of  the  House  of  Com- 
mons, over  which  Mr.  Abbot,  who  then  held  a  subor- 
dinate post  in  the  King's  Bench,  presided.  Lord 
Kenyon  declining  to  reply  to  some  question  put  to 
him,  the  chairman,  with  characteristic  pomposity,  in- 
formed him  that  he  was  armed  with  the  authority  of 
the  commons  house  of  parliament.  '^  Sir,*'  replied  the 
irascible  chief  justice,  "  I  have  not  come  here  to  be 
yelped  at  by  my  own  turnspit  I" 

To  the  bar  his  demeanour  was  not  more  courteous ; 
to  the  attorney-general  it  was  savage  in  the  extreme. 
The  attomies  were  not  exempted  from  the  frown  of 
this  "  Jupiter  Hostis."  After  trying  a  question  re- 
specting some  wager,  he  turned  to  the  plaintiff's  at- 
torney, and  sternly  said,  "  Do  not  bring  me  actions 
on  bets,  sir,  but  look  out  for  more  respectable  prac- 
tice." In  order  to  put  down  sham  pleas — ^at  that  time 
a  great  source  of  emolument  to  attomies — he  would 

became  a  question  whether  that  judge  had  decided  on  the  whole 
of  the  question,  or  upon  a  collateral  point  only.  When  the 
opposite  counsel  were  contending  that  the  doctor  had  decided 
on  the  whole  of  the  question,  "You  want,"  said  Cowper,  ''to 
force  Calvert's  Entire  down  our  throats." 
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desire  them  to  attend  the  court,  and  state  their  rea- 
sons for  giving  such  instructions."  Mr.  Espinaase 
mentions  an  instance  in  which  his  prejudice  against 
the  profession,  led  to  the  ruin  of  one  of  its  worthiest 
members.  "Mr.  Lawless/'  he  says,  "was  an  at- 
torney, one  of  my  earliest  friends  and  clients,  and  an 
honourable  member  of  the  profession.  *  *  *  * 
Complaint  was  made  to  the  court  against  him  for 
some  imputed  misconduct,  grounded  on  an  affidavit 
which  the  event  proved  was  a  mass  of  falsehood  and 
misrepresentation;  but  it  being  on  oath,  and  the 
charges  serious,  it  was  thought  sufficient  to  entitle  the 
party  applying  to  a  rule  to  shew  cause  why  Mr.  Law- 
less should  not  answer  the  matters  of  the  affidavit. 
He  would  have  no  opportunity  of  answering  them,  till 
he  was  served  with  the  rule,  and  had  obtained  copies 
of  the  affidavits  on  which  it  was  granted.  Natural 
justice  would  point  out,  and  the  practice  of  the  court 
was  conformable  to  it,  that  he  should  be  heard  in 
answer  to  them,  before  he  was  convicted.  For  that 
purpose  a  day  is  given  by  the  rule,  on  which  the  party 
is  to  show  cause,  during  which  time  every  thing  is 
considered  as  suspended.  This  indulgence  was  re- 
fused to  Mr.  Lawless,  though  the  rule  was  obtained, 
on  an  exparte  statement,  before  any  opportunity  was 
afforded  to  him  to  answer  the  charges,  or  to  be  heard 
in  his  defence.  Lord  Kenyon,  in  addition  to  the 
common  form  of  the  court's  assent  to  the  application, 
which  is  in  these  words,  addressed  to  the  counsel, 
'Take  a  rule  to  shew  cause,'  added,  *and  let  Mr* 
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Lawlesi  be  nupendsd  from  practiring  until  ike  rule  it 
diipceed  of,*  He  happened  to  be  present  in  court 
when  this  unexampled  judgment  was  pronounced,  and 
heard  the  sentence  which  led  to  his  ruin ;  he  rose  in 
a  state  of  most  bitter  agitation :  *  My  lord,  I  intreat 
you  to  recall  that  judgment — ^the  charge  is  wholly 
unfounded— suspension  will  lead  to  my  ruin— -I  have 
eighty  causes  now  in  my  office,'  What  was  Lord 
Kenyon's  reply  to  this  supplicatory  appeal  to  him  ? 
*  So  much  the  worse  for  your  clients,  who  have  em* 
ployed  such  a  man.  You  shall  remain  suspended 
until  the  court  decides  on  the  rule/  The  rule  came 
on  to  be  heard  at  a  future  day,  after  the  affidavits  on 
the  part  of  Mr*  Lawless  were  filed.  The  charges 
against  him  were  wholly  without  foundation,  and  the 
rule  against  him  was  accordingly  discharged.  Mr. 
Lawless  was,  in  consequence,  restored  to  his  profes- 
sion, but  not  to  his  character  or  peace  of  mind.  He 
sunk  imder  unmerited  disgrace,  and  died  of  a  broken 
heart."  We  blame,  and  justly  blame,  the  precipita- 
tion which  subjected  an  innocent  man  to  punishment ; 
but  that  precipitation  arose  from,  if  we  may  be  allowed 
the  expression,  the  intense  honesty  of  Lord  Kenyon's 
character. 

The  scandalmonger — the  gambler— the  seducer — 
the  adulterer — ^received  no  mercy  at  his  hands :  indeed, 
his  anxietr  to  punish  immorality,  more  than  once 

the  essential  principles  of  justice  to  obtain  an  imme- 
diate good  of  whatever  extent,  is  in  truth  a  blot  in 
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the  judicial  cbaracter.  But  a  hatred  of  Tke 
sdtutioiial  with  Kenyan.  Even  the  remotest  appniadi 
to  profanity  shocked  him*  At  the  circuit  table,  one  of 
the  bar  once  related  to  him  the  following  anecdote  of 
Yelverton,  chief  baron  of  the  excheqner  in  Iielaiid. 
This  learned  judge  once  went  a  lent  drcoit,  and  one  of 
the  assize  towns  happened  to  be  a  place  of  whidi  one  of 
his  college  contemporaries  held  the  firing:  at  his  own 
request^  the  chief  baron's  rererend  fiiend  preadied 
the  assize  sermon.  The  time  being  the  month  of 
March,  the  weather  was  cold,  the  jndge  was  chilled, 
and  unhappily  the  sermon  was  long  and  the  preadier 
tedious.  After  the  discourse  was  orer,  the  preacher 
descended  from  the  pulpit,  and  approached  the  judge 
gmirlriiig  and  MniliT^g — looking  fully  satisfied  with  his 
own  exertions  and  expecting  to  receive  the  compli- 
ments and  congratulations  of  his  quondam  chum. 
"WeU,  my  lord,*"  he  asked,  "and  how  did  you  like 
the  sermon  T  Oh,  most  wonderfully,"  replied  Yel- 
Teiton,  "  it  was  like  the  peace  of  God — ^it  passed  all 
understanding ;  and  like  his  mercy  I  thought  it  would 
have  endured  for  ever.'*  When  this  ludicrous  tale  was 
lelated,  Lord  Kenyon  muttered,  but  audibly,  ''  very 
immoral !" 

His  parsimony  was  more  remarkable  eyen  than  his 
ignorance  of  scholarship.  His  dress,  says  Mr.  Espi- 
nasse  *^  was  the  daily  subject  of  joke  or  comment, 
whenever  the  lord  chief  justice  appeared  and  took 
his  seat  on  the  bench.  I  happened  to  be  in  conver- 
sation with  lord  (then  Mr.)  Erskine,  at  Guildhall, 
before  lord  Kenyon  arrived  there.    When  he  entered 
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the  court.  Pope's  lines  in  the  Dunciad,  on  Settle  the 
poet  came  across  me,  and  I  quoted  them  involuntarily : 


Known  by  the  band  and  suit  which  Settle 
His  only  suit  for  twice  three  years  before.' 


"  The  period  of  six  years/'  said  Erskine,  laughing, 
during  which  that  poet  had  preserved  his  full  trinuned 
suit  in  bloom  seemed  to  Pope  to  be  the  maximum  of 
economy ;  but  it  bears  no  proportion  to  Kenyon's. 
I  remember  the  green  which  he  now  has  on  at.  least 
a  dozen  years  ago!  When  I  last  saw  the  learn- 
ed lord,"  continues  Mr.  Espinasse,  ''he  had  been 
lord  chief  justice  for  nearly  fourteen  years,  and  his 
coat  seemed  coeval  with  his  appointment  to  the 
o£Sce.  It  must  have  been  orginally  black ;  but  time 
had  mellowed  it  down  to  the  appearance  of  a  sober 
green,  which  was  what  Erskine  meant  by  his  allusion 
to  its  colour.  I  have  seen  him  sit  at  Guildhall,  in 
the  month  of  July,  in  a  pair  of  black  leather  breeches; 
and  the  exhibition  of  shoes  frequently  soled,  afforded 
equal  proof  of  the  attention  which  he  paid  to  eco- 
nomy in  every  part  of  his  dress."  The  learned  judge 
had  a  trick  of  placing  his  feet  in  such  a  way  as  to 
make  his  economy  in  this  respect  visible  to  the  whole 
court.  This  gave  rise  to  a  joke  amongst  the  attomies, 
who  used  to  say,  if  they  wanted  a  judge's  order  for 
leave  to  amend  any  error  in  the  pleadings,  "  1  shall 
take  out  a  summons  before  Kenyon."  "  Because  he 
can't  refuse  an  amendment  for  the  soul  (sole)  of  him !" 
In  reference  to  Lord  Kenyon's  soles,  Dr.  Dibdin 
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relates  the  following  anecdote : — Onoe  in  the  case  of 
an  action^  brought  for  the  non-fulfibDent  of  a  can- 
tract;  upon  a  large  scale,  for  shoes,  the  qneirioB 
mainly  was,  "  whether  the  shoes  were  weQ  and 
soundly  made  with  the  best  materials  T*  A  nnmfaer 
of  witnesses  was  called  up.  One  ci  them,  admiued 
to  be  a  first-rate  character,  and  of  great  nocorietj  in 
''the  gentle  craft,"  upon  being  dosdj  qneadooed, 
returned  contradictory  answers ;  when  the  chief  jm- 
tice  enquired — ^pointing  to  his  own  shoes — **  woe  the 
shoes  anything  like  these  ?"  **  No,  mj  lord,"  le^ 
plied  the  witness,  "they  were  a  good  deal  better  and 
more  genteelerT  The  court  was  conmbed  with 
laughter,  in  which  the  chief  justice  himself  heartilj 
joined.  '*  He  held,**  says  Mr.  Espinasse,  "  a  pocket 
handkerchief  to  be  a  piece  of  unnecessary  luxury, 
and  therefore  dispensed  with  the  use  of  one :  be  found 
a  sufficient  substitute  in  his  emunctory  powers,  which 
were  eminently  attractive." 

Lord  Kenyon  inhabited  the  large  house  in  lin- 
coin's  Inn  Fields,  afterwards  tenanted  by  lord  Erskine 
and  since  by  the  Yerulam  Club.  Its  windows  were  of 
an  unusual  shape,  and  seemed  unconscious  of  the 
glazier's  hand.  The  desolate  and  forlorn  i^pearanoe 
of  the  house,  together  with  the  widely-blown  reputa- 
tion of  its  owner,  irresistibly  recalled  Pope's  lines : 

''  like  some  lone  chartreuse  stood  the  good  old  haD« 
Silence  without,  and  fasts  within  the  walL" 


About  ten  o'clock  one  night,  a  lady  of  fashion, 
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either  ignorant  of  the  habits  of  the  chief  justice,  (ur 
which  is  more  probable,  intending  to  annoy  him, 
drove  up  to  his  house  for  the  purpose  of  leaving  a 
card  for  Ttadj  Kenyon.  The  footmen,  as  the  custom 
was  then,  carried  flambeaux,  and  when  they  thun- 
dered at  the  door,  Lord  Kenyon,  who  was  just  retiring 
to  rest,  sprang  out  of  bed,  and  flinging  up  the  window, 
mistook  the  carriage  for  an  engine,  and  the  "  torch- 
bearing"  menials  for  firemen.  Without  stopping  to 
look  again,  he  roared  out  with  his  accustomed  vehe- 
mence— *'  Be  off,  you  scoundrels*— be  off,  instantly. 
There  is  no  fire  in  this  house — we  don't  want  your 
engines  here!"  The  coachman,  upon  this,  prudently 
drove  away.  The  simplicity  of  his  habits  was  remark- 
able. A  gentleman,  fix>m  whom  he  purchased  his 
house  at  Richmond,  going  into  the  neigbourhood 
some  time  afterwards,  went  to  see  his  old  quarters. 
On  a  table  in  one  of  the  rooms  he  saw  lying' the 
Bible,  Epictetus,  and  the  Whole  Duty  of  Man. 
"  Does  my  lord  read  this  ?"  he  enquired  of  the  old 
house-keeper,  taking  up  the  Bible.  ''No,"  was  the 
reply,  ''  he  is  always  poring  upon  this  little  book,"" 
pointing  at  Epictetus.  **  I  dont  know  what  it  is. 
My  lady  reads  the  two  others;  they  come  down  hae 
of  a  Saturday  evening  with  a  leg  or  shoulder  of 
mutton ;  this  serves  them  the  Sunday,  and  they  leave 
me  the  remains." 

With  all  his  defects.  Lord  Kenyon  had  a  kindness 
of  heart,  and  an  integrity  of  character,  that  entitle 
him  to  our  respect.  The  following  anecdote  plea- 
santly illustrates  the  more  agreeable  points  of  his 
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chaactes.     An  attorney's  dark  once  reading  to  him  a 
cooreyancey  and  coming  to  the  woid  **  enough/'  pro- 
noonced  it  "  enow."     Kenyon  stopped  him — **  call  it 
'  enuff* —  all  ^rards  which  end  in  ough  must  be  pro- 
nomiced  uff",  as  rough,  tough,  and  the  like."     The 
deik  oontinued  his  reading,  and  when  he  came  to 
the  word  ''plough/'  looked  up  in  the  judge's  face 
and  called  it  ''pluff."     Kenyon,  it  is  said,  stroked 
bis  chin,  and  with  a  smile  said,  **  Young  man,  I  sit 
conected."    Dr.  Dibdin  mentions  an  instance  of  the 
chief  justice's  kindness.     When  a  law  student,  he 
used  frequently  to  attend  the  court  of  Eling's  Bench. 
"  Que  day  on  retiring,  the  chief  justice  accosted  him, 
and  said,  ''  Well,  young  gentleman,  do  you  intend  to 
be  one  of  us  i  "I  replied,"  says  the  doctor  unhesita- 
tiogfybut  respectfully,  "  I  should  like  it  yeiy  much." 
''Try,  then,"  was  his  immediate  rejoinder.     These 
wards  which  were   always  uppermost  in  my  mind, 
directed  me,  in  the  first  instance,  to  the  choice  of  the 
bar."     Mr.   Marsh,   the  author  of    "The  Qubs  of 
London,"  gives  a  pleasing  instance  of  Lord  Kenyon, 
in  one  of  his  milder  moods.     "  I  had  been  on  a  short 
visit  to  Richmond,  and  was  returning  to  town  on  foot. 
An  old  coach  came  rumbling  along  and  oyertook  me 
on  the  road  to  London,  from  Richmond.     It  was 
one  of  those  vehicles  that  reminded  me  .of  a  duke  or 
marquis,  under  the  old  regime  of  France,  retaining, 
in  indigence  and  want,  the  faded  finery  of  his  ward- 
robe.    Its  coronet  was  scarcely  discernible,  and  its 
gildings  were  mouldy;  yet,  it  aeemed  tenacious  of 
what  little  remained  of  its  dignity,  and  unwilling  to 
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subside  into  a  mere    hackney   coach.      I  belieye  I 
might  haTe  looked  rather  wistfully  at  it,  for  it  was  a 
sultry  day,  when  I  perceived  a  head  with  a  red  night- 
cap suddenly  pop  out  from  the  window,  and  heard 
myself  addressed  by  name,  with  an  offer  of  a  cast  to 
London.     It  was  Lord  Kenyon,  who  was  returning 
from  his  house  at  Marsh-gate,  and  I  gladly  accepted 
the  invitation.     He  made  the  little  journey    quite 
delightful  to  me,  by  an  abundance  of  most  characte- 
ristic  anecdotes  of  the  bar,  in  his  own  time;  of  Jack 
Lee,  Wallace,  Bower,  Mingay,  Howarth,  the  last  of 
whom   was  drowned  in  the  Thames,  on  a  Sunday 
water  excursion.     The  good  old  man  was  evidently 
affected  by  the  regrets  which  his  name  awakened,  and 
they  seemed  the  more  poignant,  because  his  friend 
was  called  to  account  in  an  act  of  profanation.     '  But 
it  was  the  sin  of  a  good  man,*  he  observed ;  ^  and 
Sunday  was  the  only  day  which  a  lawyer  in  fr^U  busi- 
ness could  spare  for  his  recreations.'     Insensibly  the 
conversation  turned  upon  Erskine.     I  know  not  what 
perversity  of  feeling  came  across  me,  nor  do  I  recol- 
lect precisely  what  I  objected  to  that  eminent  man, 
but  it  was  a  repetition  of  some  of  the  ill-tempered 
animadversions  of  Westminster  hall,  that  were  then 
current.     '  Young  man,'  said  the  chief  justice,  '  what 
you  have  mentioned  is  most  probably  unfoundejd ;  but 
these  things,  were  they  true,  are  only  spots  in  the  sim. 
As  for  his  egotism,  which  they  are  so  fond  of  laying 
to  his  charge,  they  would  talk  of  themselves  as  much 
as  Mr.  Erskine  talks  of  himself,  if  they  had  the  same 
right  to  do  so.   Erskine's  nonsense  would  set  up  half- 
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a-dozen  of  such  men  as  run  him  down."  Lord 
Kenyon  had  once  to  try  a  woman,  for  stealing  in  a 
dweUing-house,  to  the  amount  of  forty  shillings. 
At  that  time,  such  a  crime  was  punishable  with 
death.  The  case  was  clearly  proved  against  her.  It 
was  her  first  offence,  and  many  extenuating  cir- 
cumstances appeared  in  the  course  of  the  evidence. 
Lord  Kenyon  resolved  to  recommend  her  to  mercy, 
but  was  of  course  compelled  by  the  law  to  pass  the 
sentence  of  death  on  her.  She  fainted  away  imme- 
diately he  began :  shocked  beyond  measure,  the  kind- 
hearted  judge  cried  out,  "  good  woman,  good  woman, 
I  don't  mean  to  hang  you,  I  dont  mean  to  hang  you! 
— ^Will  nobody  tell  her,  I  dont  mean  to  hang  her!" 

There  have  been  but  few  indeed  who  have  had  * '  great- 
ness thrust  upon  them — *'  but  amongst  that  few,  was 
one,  whose  name  is  an  ornament  not  only  to  his  profes- 
8ion,but  to  his  country — Sir  John  Eardley  Wilmot. 
This  distinguished  judge,  aftel:  having  received  his 
education  at  Lichfield,*  and  Cambridge,  was  called 
to  the  bar  in  1732.  At  the  University,  he  contracted 
a  passion  for  retirement,  and  often  declared  that  the 
darling  wish  of  his  heart,  was  to  become  a  fellow  of 
Trinity  hall,  and  to  spend  his  life  in  that  learned  so- 

*  fie  was  conteniporary  with  Johnson  and  Garrick.  It  is 
not  a  little  remarkable,  that  at  this  school  were  educated  five 
judges  at  one  time  on  the  bench — Lord  Chief  Justice  Willes — 
Lord  Chief  Baron  Parker — Mr.  Justice  Noel — Mr.  Baron  Lloyd 
*^and  Mr.  Justice,  afterwards  Lord  Chief  Justice,  Wilmot, 
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ciety.    At  his  father's  desire,  he  turned  his  attention 
to  the  hiw ;  but  his  success,  at  least  in  London,  was 
hardly  proportioned  to  his  deserts — ^and  although  in 
Derby,  he  soon  acquired  a  respectable  practice,  in 
Westminster  hall  he  was  not  equally  fortunate.    His 
learning  and  integrity,  however,  became  known  to 
Lord  Chancellor  Hardwicke,  who  wished  to  appoint 
him  first  king's  counsel,  and  afterwards  king's  serjeant  $ 
but  Wilmot,   whose  mind  was  bent  on  retiiemoity 
declined  the  proffered  honours.     In  1754,  he  made 
what  he  called  his  farewell  speech,  in  the  Exdiequer 
Court,  and  quitted  London  for  his  natiTe  Derbyshire, 
where  he  proposed  to  settle  as  a  provincial  counsel — 
but  here  the  proffers  of  honours  pursued  him,  and  a 
judgeship  in  the  king's  bench  was  pressed,  on  his  ac- 
ceptance (1755.)   In  the  next  year,  upon  Lord  Hard- 
wicke's  resignation,  Mr.  Justice  Wilmot  was  made 
one  of  the  commisioners  of  the  great  seaL     It  was 
expected  that  he  would  have  been  appointed  lord 
keeper,  but  this  dignity  he  had  resolved  upon  refus- 
ing.    ''I  will  not,"  he  said  in  a  letter  to  his  brother, 
'*  give  up  the  peace  of  my  mind  to  any  earthly  con- 
sideration whatever.     *     *     Bread  and  water  are 
nectar  and  ambrosia,  when  contrasted  with  the  su- 
premacy of  a  court  of  justice."    Not  long  after  this, 
he  had  a  narrow  escape  of  his  life,  while  trying  a 
case  at  Worcester.     The  foUowing  account  is  given 
by  the  judge  himself:    "Between  two  or  three  a 
stack  of  chimnies  blew  upon  the  top  of  that  part 
of  the  hall  where  I  was  sitting,  and  bore  the  roof 
down  upon  us ;  but  as  I  sat  up  close  to  the  waU^ 
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I  have  escaped  without  the  least  hurt.  When  I  saw 
it  b^;in  to  yield  and  open,  I  despaired  of  my  own 
life,  and  the  lives  of  all  within  the  compass  of  the 
roof.  Mr.  John  Lawes,  (Sir  Eardley*s  secretaiy,)  is 
killed,  and  I  am  afraid  some  others;  there  are  many 
wounded  and  hruised.  It  was  the  most  frightful 
rescue  I  ever  beheld.  I  was  just  beginning  to  sum 
ap  the  evidence  in  the  cause  which  was  trying  to 
the  jury,  and  intending  to  go  immediately  after  I  had 
finished :  most  of  the  counsel  were  gone,  and  they 
who  remained,^  are  veiy  little  hurt,  though  they 
seem  to  have  been  in  the  place  of  greatest  danger. 
♦  •  Two  of  the  jurymen  who  were  trying  the 
cause  are  killed;  and  they  are  canying  dead  and 
wounded  bodies  out  of  the  ruins  still."  In  the  King's 
Bench^  Mr.  Justice  Wihnot  was  conspicuous  as  well 
for  his  urbanity,  as  for  his  ready  learning,  unremit- 
tiog  attention,  and  patient  industry.  But  the  toils  of 
so  laborious  an  office  were  unsuited  to  his  love  of  re- 
tirement and  quiet ;  and  he  endeavoured,  though 
without  success,  to  exchange  his  post  for  the  chief 
justiceship  of  Chester.  In  1766,  when  Lord  Camden 
was  made  ehancellor,  Wilmot  was  offered  the  chief 
Justiceship  of  the  Common  Pleas,  '^without  terms, 
conditions,  or  stipulations  of  any  kind."  The  state 
of  his  health  and  his  indisposition  to  public  busi- 
ness, detennined  him  at  first  to  decline  this  mark  of 
royal  confidence ;  but  the  warm  remonstrances  of  his 

*  Amongst  those  who  were  present,  were  four,  all  of  whom 
afterwards  obtained  the  honours  of  the  bench. 
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friend  and  colleague^  Sir  Joseph  Yates,  induced  bim 
to  alter  his  resolution.  On  the  evening  when  he  was 
appointed)  one  of  his  sons,  a  youth  of  seyenteen, 
attended  him  to  his  bedside :  "  Now/'  says  he,  ^*  my 
son,  I  will  tell  you  a  secret,  worth  your  knowing  and 
remembering;  the  elevation  I  have  met  with  in  life, 
particularly  this  last  instance  of  it,  has  not  been 
owing  to  any  superior  merit  or  abilities,  but  to 
my  humility,  to  my  not  having  set  up  myself  above 
others,  and  to  an  uniform  endeavour  to  pass  through 
life,  void  of  offence  towards  God  and  man.*'  When 
he  accepted  the  office,  he  was  assured  by  Lord  Camden 
that  it  was  "  a  place  of  perfect  tranquillity,"  but  he 
did  not  find  it  so.  He  had  to  preside  in  the  trial  of 
the  action  brought  by  Mr.  Wilkes  against  Lord  Halifax, 
the  Secretary  of  State,  for  false  imprisonment.  In 
this  was  raised  the  question  of  "  general  warrants," 
and  Sir  Eardley  Wilmot  delivered  his  opinion  with 
firmness  and  discretion.  In  1770,  he  was  again 
offered,  and  he  again  refused,  the  custody  of  the  great 
seal.  In  the  same  year,  the  offer  was  repeated,  and 
with  the  same  result.  His  health  declining,  in  1771, 
he  resigned  his  seat  on  the  Common  Pleas  bench ;  and, 
much  to  his  regret,  the  acceptance  of  a  pension  £rom 
the  crown  was  forced  on  him.  He  had  two  inter- 
views on  the  subject  with  the  first  lord  of  the  trea- 
sury, who  finding  him  inexorable,  intreated  the  king 
to  use  his  own  influence  with  the  high-minded  old 
judge.  The  request  of  his  sovereign,  Wilmot  could 
not  refuse,  and  the  pension  was  accordingly  granted 
him.     His  retirement  was  as  dignified  as  his  life  had 
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been  honourable.     The  piffsuits  of  literature  and  the 
society  of  literary  men  adorned  his  retreat. 

He  died,  February  Sth,  1792,  aged  eighty-two  years. 
He  was  never  fond  of  his  profession,  though  he  ad- 
mired law  as  a  science,  and  even  to  the  last,  kept 
up  his  law-reading.  On  the  subject  of  the  pursuit, 
for  which  he  was  originally  destined,  he  writes,  ''  I 
have  not  the  least  predilection  for  divinity  as  a  pro- 
fession. I  saw  very  early  the  insanity  and  futility  of 
ambition  and  avarice ;  but  it  threw  me  into  another 
scheme — of  wishing  to  do  nothing  beyond  the  bounds 
di  a  parish^  whereas,  we  were  certainly  intended  to 
exert  our  powers  in  those  situations  of  life,  for  which 
Providence  has  shaped  and  fitted  us."  After  he  had 
left  the  Conunon  Pleas,  an  estate  in  Derbyshire,  worth 
£400a-yeax,  legally  devolved  on  him ;  but  there  being 
an  illegitimate  son  of  one  of  the  original  possessors 
aUve,  Sir  £•  conveyed  the  estate  to  him  for  his  life, 
and,  if  he  had  had  children.  Sir  £.  would  have  given 
him  the  -whole  interest  in  it.  It  is  pleasing  to  be 
enabled  to  record  that  on  the  death  of  this  gentleman, 
he  left  a  small  estate  he  had  himself  purchased,  to  Sir 
Eaidley'ft  eldest  son,   ''  and  his  heirs  £or  ever." 

A  distinguished  character  of  that  day,  once  called 
on  Sir  £ardley,  and  related  to  him  the  particulars  of 
a  serious  injury  he  had  received  from  a  person  high  in 
the  political  world.  When  he  had  told  his  story,  he 
asked  Wihnot  if  it  would  not  be  manly  to  resent  the 
injury — "  Yes^  sir,"  was  the  reply  of  the  judge,  "  it 
would  be  manly  to  resent  it,  but  it  would  be  Oodr-Uke 
to  forgive  it."    This  had  such  an  instantaneous  effect 
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on  the  individual  to  whom  it  was  addressed,  tiiat  he 
left  the  house  shortly  afterwards^  in  a  more  duistiaD, 
and  therefore  more  chaiitable,  temper. 

Mr.  Justice  Buller,  one  of  the  most  learned 
lawyers  that  ever  sat  on  our  bench,  was  more  eminent 
as  a  judge  than  as  an  advocate.  It  was,  however, 
his  extensive  knowledge  of  law,  displayed  while  at  die 
bar  that  attracted  Lord  Mansfield's  attention,  vhcs 
feeling  his  health  and  strength  failing  him,  and 
anxious  to  have  a  colleague,  on  whose  judgment  he 
might  rely,  recommended  his  elevation  to  the  bench, 
although  only  thirty-two  years  of  age.  He  discharged 
his  duties  as  a  puisne  judge  in  such  a  manner  as  to 
obtain  the  respect  and  regard  of  the  whole  profession. 
During  the  last  two  years  of  Lord  Mansfield's  life, 
the  chief  labours  of  the  court  devolved  on  Buller, 
who  was  also  on  several  occasions  called  on  to  preside 
in  the  Court  of  Chancery,  whenever  Lord  Thurlow, 
from  illness  or  state  business,  was  compelled  to  ab- 
sent himself.  The  indolence  of  Mr.  Justice  Ashunt, 
whose  pupil  he  had  been,  left  him  without  control  in 
the  rule  of  his  court.  One  of  the  bar  observing  to 
Cowper,  how  Buller  trespassed  on  the  province  of 
Ashmvt,  "  Pooh !"  exclaimed  Cowper,  **  don't  y<m 
see/*  pointing  to  the  senior's  rubicund  face^  "  how  he 
himself  gives  colour  to  the  trespass  V* 

Lord  Mansfield  was  anxious  that  Buller  should 
have  succeeded  him,  but  the  minister  would  not  hear 
of  the  proposal,  and  appointed  his  own  friend.  Sir 
Lloyd  Kenyon,  to  the  vacant  seat.  After  a  few  years, 
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Buller  retired  into  the  court  of  Common  Pleas*  When 
his  health  had  become  so  far  impaired,  as  to  render 
his  withdrawal  from  general  society  a  matter  of  pru* 
dence,  he  relinquished  his  house  in  Bed£Drd  Square, 
ajid  retired  to  one  he  hired  at  Tumham  Green.  He 
was  exceedingly  annoyed  at  an  ex-sheriff*s-o£icer, 
who  had  made  a  little  fortune  in  the  practice  of  his 
profession,  so  much  admiring  the  situation  of  his 
dwelling  as  to  purchase  a  plot  of  ground  adjoining  his 
garden,  and  to  build  himself  a  house.  The  judge* 
not  particularly  anxious  for  such  a  neighbour,  gaire 
up  his  residence,  and  returned  again  to  Bedford 
Square. 

At  an  assize  town  on  the  Oxford  circuit,  Buller 
was  cmce  met  by  a  sheriff,  who  having  been,  as  he 
fiaid,  ^*  often  fobbed  off  with  Serjeants  instead  of 
jm^es,  in  those  parts,  demanded  whether  his  lordship 
was  a  bona  fide  judge  T* — ^being  assured  of  the  fact,  he 
entered  the  carriage,  but,  contrary  to  etiquette,  sat 
himself  beside  the  judge  on  the  back  seak.  Buller  let 
him  know  his  mistake,  but  courteously  concluded  his 
rebuke,  with  an  invitation  to  keep  his  seat.  A  story 
is  told  by  Mr.  Cradock  of  another  sheriff,  who 
diiring  a  tSte-a-t£te  with  this  judge  on  a  similar  oc* 
easion,  by  way  of  promoting  conversation,  asked  his 
lordship  if  he  had  gone  to  see  the  elephant  at  the 
last  pkce.  "  Why,  no,  Mr.  High  Sheriff,"  he  re- 
plied, "  I  cannot  say  that  I  did,  for  a  little  difficulty 
occurred;  we  both  came  into  the  town  in  form,  with 
the  trumpet  sounding  before  us,  and  there  was  a 
point  of  ceremony  to  be  settled,  which  should  visit 
first'* 
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It  would  be  unjust  towards  the  memory  of  this 
excdUent  man^  not  to  mention  his  kindness  and  con- 
sideration for  the  tyros  of  his  court.  Amongst  others^ 
Mr.  Abbott,  afterwards  Lord  Chief  Justice  Ten- 
terden,  received  encouragement  and  assistance  fiom 
him,  of  the  most  substantial  kind* 

Lord  Ellenborouoh  is  a  fair  specimen  of  that 
sturdy  independent  character  which  has  always  be^i 
held  characteristic  of  the  English  judge.  Although 
he  has  been  charged  with  an  occasional  departure 
from  the  courteous  bearing  which  should  equally  diA- 
tinguish  that  character,  no  one — and  considering  the 
foes  his  seyerity  provoked,  this  is  no  mean  praise — ever 
imputed  to  him  either  political  corruption,  or  un- 
worthy subserviency  to  the  biddings  of  prerogative. 
There  is  indeed  one  instance  of  a  contrary  feeling. 
Mr.  Whitbread  accused  Lord  Ellenborough,  together 
with  his  brother  commissioners,  Lwds  Eiskine,  Spen- 
cer, and  Grrenville,  appointed  in  1805,  to  enquire  into 
the  truth  of  certain  allegations  against  the  character 
of  the  Princess  of  Wales,  with  having  tampered  with 
the  evidence.  Lord  Ellenborough,  from  his  place  in 
the  house  of  lords,  denied  the  charge  with  his  accus- 
tomed warmth.  *^My  lords,''  he  exclaimed,  '*I 
assert  the  accwatian  it  at  falte  at  hell,  in  eveiy 
pait.  «  *  «  Such  accusations  are  the  ofispring^ 
of  a  happy  union  of  dulness  and  stupidity,  aided  by 
the  most  consummate  impudence  that  was  ever  dis- 
played." 

He  once  presided  on  a  trial  of  A  horse  cause  iu 


SKETCHES  OF  FORMER  JUDGES,        845 

Which  a  privy  councillor  was  par^.  During  the  trials 
the  right  honourable  baronet  took  his  seat  on  the 
bench,  and  ventured,  in  the  course  of  the  trial,  to 
whisper  an  observation  to  the  chief  justice.  **  If  you 
address  me  again,  sir,"  exclaimed  Lord  EUenborough, 
^*  I  shall  commit  you  to  the  custody  of  the  Marshal." 
On  one  occasion,  a  storm  had  driven  a  party  of  the 
Westminster  volunteers  to  take  refuge  in  the  hall. 
Hearing  the  clatter  of  the  musketry,  lord  Ellenbb- 
rough  called  out,  '*  Usher,  what  noise  is  that  T'  "  Oh 
my  htd"  said  the  usher,  ''its  only  the  volunteers 
exorcUing,  my  ludl"  Exorcising]  are  they,  well, 
air,  we  vdll  see  who  is  best  at  that.  Tell  the  volun- 
teers, if  they  do  not  depart  instantly,  I  shall  commit 
them  to  the  custody  of  the  tipstaff!" 

He  used  to  be  greatly  annoyed  during  the  season 
of  colds,  with  the  noise  of  coughing  in  court.  On 
one  occasion,  when  the  annoyances  of  this  kind  re- 
curred with  more  than  usual  frequency,  he  was  seen 
fidgeting  about  in  his  seat ;  and,  availing  himself  of  a 
slight  cessation,  observed,  in  his  usual  emphatic  man- 
ner— "  Some  slight  interruption,  one  might  tolerate^ 
but  there  seems  to  be  an  industry  of  coughing !" 

Mr.  £spinasse  has  mentioned  an  application  that 
was  once  made  to  the  court,  to  dispense  with  an  im- 
mediate return  to  a  writ  of  habeas  corpus  imder  par- 
ticular circumstances.  Lord  EUenborough  replied 
with  a  spirit  worthy  of  one  that  sat  in  Gascoigne's  seat, 
"  Sir,  I  dare  not  do  it !"  Nothing  could  exceed  the 
devotion  he  showed .  to  the  business  of  his  court. 
Lord  Brougham  once  asserted  in  the  house  of  com- 
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monSy  that  Lord  Ellenborough  had  to  dispose  of  s 
Gtdldhall  paper,  containing  588  causes — an  herculean 
task,  but  which  he  performed  with  his  herculean 
powers.  Shortly  before  he  retired,  two  of  the  puisne 
judges  were  in  the  habit  of  sitting  for  him  by  turns  ; 
but  they  showed  none  of  the  facility  of  their  chief. 
Vexed  at  the  arrears  he  saw  accumulating.  Lord 
Ellenborough,  though  his  health  and  strength  were 
fast  failing,  resumed  his  place  in  court,  and  in  one 
sitting,  reduced  the  accumulation  of  arrears  by  seven- 
teen causes. 

One  of  the  first  declarations  which  he  made  after 
he  had  taken  his  seat  as  chief  justice  was,  that  as  his 
feelings  had  been  so  often  outraged  by  Lord  Kenyon, 
when  he  filled  that  place,  no  one  should  ever  have 
reason  to  complain  that  he  had  subjected  them  to 
similar  treatment.  And  he  kept  his  word.  This, 
however,  did  not  prevent  his  reproving  counsel,  and 
that  severely,  whenever  he  thought  they  were  pressing 
objections  wholly  untenable,  or  pursuing  a  practice 
more  common  in  his  than  our  days,  mistaking  a  fact, 
or  enlarging  the  terms  of  an  affidavit.  *^  I  had  be- 
lieved," he  would  exclaim  in  an  angry  tone,  *'  that 
every  person  with  a  gown  on  his  back  was  a  gentle*- 
man.  The  rule  is  discharged.'*  He  once  observed 
to  a  counsel  who  appeared  to  attach  much  importance 
to  small  objections,  ^'  Sir,  if  you  cannot  elevate  your 
mind  above  such  trumpery  objections,  you  will  never 
rise  in  your  profession."  Mr.  Chitty  relates  the  fol- 
lowing anecdote,  which  is  usually  understood  to  apply 
to  himself.  *'  A  leading  counsel  gave  up  a  point ;  but 
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the  junior  so  pressed  the  ai^^ument^  that  he  ahnost 
iacuired  the  displeasure  of  the  then  Lord  Chief  Jus« 
tice  EUenboTongh  for  jejune  and  injudicious  perti- 
nacity ;  but,  at  lengthy  Mr.  Justice  Bayley  induced 
the  Chief  Justice  to  pause  and  hear  the  argument ; 
after  which,  that  distinguished  chief,  with  the  can- 
dour which  influences  a  great  man,  and  is  indispen- 
sable to  the  due  administration  of  justice,  publicly 
avowed  that  he  had  changed  his  opinion,  and,  with 
the  other  judges,  decided  in  favour  of  the  defendant ; 
upon  which  the  bar,  with  warmth  and  sincerity,  con- 
gratulated the  jimior ;  and  he  has  attributed  much  of 
Us  subsequent  success  in  his  profession  to  the  result 
of  that  particular  discharge  of  his  duty."    Although 
he  had  himself  practised  as  a  special  pleader  under 
the  bar,  he  declared,  when  a  judge,  his  disapprobation 
of  the  practice.     '^I  confess,"  he  said,  '^I  always 
entertain  strong  prejudice  against  special  pleaders 
called  to  the  bar  after  long  practice  under  it,  because 
their  habits  appear  to  attach  them  too  much  to  tech- 
lucal  objections."*    His  judgments  were  marked  with, 

*  An  anecdote  has  been  related  of  a  certain  attorney-general^ 
not  pacrticnlarly  famous  for  his  urbanity :  after  he  bad,  at  a  con* 
tohation,  diacuased  a  point  in  his  usual  deciaive  tone,  concluded 
with  aaying,  *'  And,  gentlemen,  this  is  my  opinion.'^  A  solid* 
tor  present,  rather  stung  with  the  peremptoriness  of  his  manner, 
exclaimed,  '*  Your  opinion.  I  can  remember,. sir,  when  I  could 
have  bad  your  opinion  for  five  shillings"  (alluding  to  the  time 
when  Mr.  Attorney  practised  under  the  bar).  The  offending 
counsel  immediately  replied,  wiih.  the  greatest  good  humour, 
''.And  probably  my  opinion  was  then  not  worth  Avt  shillings/* 
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great  eneigy  of  thought  and  diction^  and  sometimes 
enKvened  mdth  quaint  humour  which  was  character 
ristic  of  the  man.  It  is  said  that  a  quaker  once  came 
up  to  be  examined  before  him^  who  did  not  wear  the 
broad  brim  and  drab,  which  are  usually  held  involved 
in  the  idea  of  a  quaker.  The  crier  of  the  court,  not 
knowing  the  witness's  religious  creed,  put  the  book 
into  his  hand^  and  was  about  to  administer  the  oath; 
but  he  refused  to  be  sworn,  and  required  that  his 
aflirmation  should  be  taken.  The  crier  appealed  to 
the  chief  justice,  who  asked  the  witness  if  he  were  a 
quaker.  The  witness  replied  he  was.  *'  Do  you 
mean,  sir,  to  impose  upon  the  court,"  said  Lord 
EUenborough,  ''  by  appearing  here  in  the  disguise  of 
a  reasonable  being  T  The  last  important  incident  of 
Lord  Ellenborough's  judicial  life,  was  the  part  he 
took  as  presiding  judge  in  Hone*s  trials  for  the  pub- 
lication of  certain  blasphemous  parodies.  At  this 
time  he  was  suffering  from  the  most  intense  ex- 
haustion,  and  his  constitution  was  sinking  under  the 
ffttigues  of  a  long  and  sedulous  discharge  of  his  im- 
portant duties.  This  did  not  deter  him  from  taking 
his  seat  upon  the  bench  upon  this  occasion.  When 
he  entered  the  court,  previous  to  the  second  trial. 
Hone  shouted  out,  ^  I  am  glad  to  see  you.  Lord 
EUenborough,  I  know  what  you  are  come  here  for; 
I  know  what  you  want."  "  I  am  come  to  do  justice ;" 
replied  his  lordship,  '^  my  wish  is  to  see  justices  done.'* 
"  Is  it  not  rather,  my  lord,"  retorted  Hone,  "  to  send 
a  poor  devil  of  a  bookseller  to  rot'in  a  dungeon?'* 
In  the  course  of  the  proceeding.  Lord  EUenborough 
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more  than  once  interfered.     Hone^  it  must  be  ac- 
knowledged, with  less  vehemence  than  might  have 
been  expected,  requested  him  to  forbear.     The  next 
time  his  lordship  made  an  observation,  in  answer  to 
something  the  defendant  urged  in  the  course  of  his 
speech.  Hone  exclaimed  in  a  voice  of  thunder,  ^^  I 
do  not  speak  to  you,  my  lord — you  are  not  my  judge 
— ^these  (pointing  to  the  jury)  these  are  my  judges, 
and  it  is  to   them   that   I  address  myself.*'     Hone 
revenged  himself  on  what   he  esteemed  the  chief 
justice's  partiality — he  wounded  him  where  he  could 
not   defend  himself.     Arguing  that  St.  Athanasius 
was  not  the  author  of  the  creed  that  bears  his  name, 
he  dtedy  by  way  of  authority,  passages  from  the  writ- 
ings of  Cribbon  and  Warburton  to  establish  his  posi- 
tion.    Fixing  his  eyes  on  Lord  Ellenborough,  he  then 
said,  **  And  further,  your  lordship's  father,  the  late 
worthy  Bishop  of  Carlisle,  has  taken  a  similar  view  of 
the  same   creed."     Lord  Ellenborough    could  not 
endure  this  allusion  to  his  father's  heterodoxy — ^it  was 
in  a  bToken  voice  he  exclaimed,  ''For  the  sake  of 
decency,  forbear!"      The  request  was  immediately 
complied  with.     The  jury  acquitted  Hone — a  result 
which  is  said  to  have  killed  the  chief  justice,  but  it  is 
not  probable  this  is  true.     That  he  suffered  in  conse- 
quence of  the  trial,  is  certain.     After  he  entered  his 
private  room,  when  the  trial  was  over,  his  strength 
had  so  far  deserted  him,  that  his  son  was  obliged  to 
put  on  his  hat  for  him.     But  he  quickly  recovered 
his  spirits,  and  on  his  way  home,  in  passing  through 
Charing  Cross,  he  pulled  the  cheque  string,  and  said, 
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**  It  just  occuiB  to  me  that  they  sell  here  the  best 
herrings  in  London — ^bujsix/'*  Indeed,  Dr.  Turner, 
afterwards  Bishop  of  Calcuttai  who  accompanied  him 
in  his  carriage,  said,  that,  so  far  from  his  nerves  being 
shaken  by  the  hootings  of  the  mob»  Lord  Ellen- 
borough  only  observed  that  their  saliva  was  worse 
than  their  bite. 

As  a  criminal  judge.  Lord  Ellenborough  was  re- 
puted severe.  Dining  one  day  at  an  assize  dinner, 
some  one  offered  to  help  him  to  some  fowL  *'  No, 
I  thank  you,"  said  his  lordship ;  **  I  mean  to  try  that 
beef.''  "  If  you  do,  my  lord,"  said  Jekyll,  ''  it  vrill 
be  hung  beef." 

Lord  Ellenborough  was  a  great  ban-vivant.  Find- 
ing that  his  brother,  the  Bishop  of  Chester,  was 
about  giving  a  grand  dinner  party,  he  sent  him  a 
turtle  and  a  cook,  saying  that  he  knew  his  brother 
too  well  to  suppose  he  had  any  body  in  the  palace 
competent  to  dress  a  turtle — ^he  therefore  had  sent  a 
proper  person  to  perform  the  operation. 

He  would  never  suffer  his  lady  to  interfere  in  the 
remotest  degree  vdth  the  arrangements  of  the  cusine, 
affirming  that  it  was  impossible  that  women  could 
know  anything  about  the  matter. 


*  The  celebrated  Lord  GranviDe  used  to  relate  an  anecdote 
somewhat  similar  of  Lord  Peterborough,  who  "  conquered 
Spain."  One  day,  after  the  noble  general  had  received  the 
thanks  of  the  house  of  lords  for  his  eminent  services,  he  drove 
from  Westminster  to  a  celebrated  poulterer's  shop,  to  buy  a 
fowl  for  his  dinner ! 
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In  returning  from  a  continental  tour.  Lady  Ellen- 
borough  smuggled^  unknown  to  her  husband,  a  variety 
of  French  goods.  The  revenue  officers  received  in- 
formation of  this,  and  stopped  the  chief  justice's 
coach  in  the  Dover-road.  Lord  Ellenborough  in- 
dignantly denied  that  any  smuggled  goods  were 
secreted  in  his  carriage :  the  officers,  however,  insisted 
on  searching  it,  and,  to  the  horror  and  amazement  of 
the  unconscious  functionaiy  of  the  law,  drew  forth 
sundry  rolls  of  lace,  packets  of  gloves,  and  frippery 
of  various  kinds,  which  at  once  justified  their  sus- 
picions, and  rewarded  their  industry. 

Sir  Jambs  Mansfield  succeeded  Lord  Eldon  in 
die  chief  justiceship  of  the  Common  Pleas.  He  was 
a  good  lawyer,  and  possessed  many  of  the  qualities  of 
a  good  judge ;  but  his  digestion  and  temper  becoming 
impaired  towards  the  close  of  his  career,  he  would 
sometimes  conduct  himself  in  such  a  manner,  as  proved 
he  had  forgotten  the  dignity  which  belonged  to  his 
office.  If  a  cause  should  be  called  on  a  short  time 
before  the  court's  rising,  he  would  petulantly  inquire 
'* whether  it  would  last  much  time;"  and  if  it  ex- 
tended beyond  the  hour  of  dinner,  he  would  make 
his  impatience  audible  by  many  a  haK-suppressed 
exclamation  of  annoyance.  These,  however,  are  petty 
matters.  No  one  showed  a  more  anxious  desire  that 
every  matter  before  him  should  be  despatched  as 
quickly  as  might  be,  and  ihat  real  justice  might  be 
done  to  all  parties*    An  action  for  recovering  the 
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amount  of  anattomey's  bill  was  once  tried  before  him ; 
and  when  a  reference  to  several  bills  of  costs  was 
pressed,  the  attorney  refused  to  refer,  unless  it  was 
previously  agreed  that  a  charge  of  Ss.  6d*  for  a  letter 
should  be  allowed.  The  defendant  refused;  on  which 
the  chief  justice  said  that  that  should  not  be  a  matter 
of  contention,  for  he  would  pay  the  3i,  6d,  himself, 
which  he  instantly  did ;  and  the  parties,  ashamed  of 
their  pertinaci^,  immediately  referred  the  cause 
generally. 

The  following  absurd  case  once  came  before  Sir 
James  Mansfield*  A  Mr.  Hussey,  dining  in  Fumi- 
val's  Inn  hall  with  Mr.  Crickett  and  several  other 
gentlemen,  bet  Mr.  Crickett  a  rump  and  a  dozen, 
that  he  (Mr.  Crickett)  was  older  than  himself.  The 
bet  was  made  in  May,  and  nothing  further  was  done 
imtil  some  of  the  parties  meeting  again  in  the  same 
place,  in  the  June  of  the  following  year,  agreed  that 
each  should  name  a  friend  to  appoint  a  day  for  decid* 
ing  the  bet  and  ordering  the  dinner.  The  nomination 
took  place  as  agreed  on,  and  the  nominees  fijced  the 
day,  and  ordered  the  dinner.  When  the  day  af^ 
pointed  arrived,  it  was  found  that  Hussey,  the 
plaintiff,  was  six  years  younger  than  the  defendant, 
who  had  notice  of  the  dinner,  but  did  not  appear — 
the  bill  was  paid,  and  an  action  brought  to  recover 
the  amoimt.  *'  I  do  not,'*  said  Mansfield,  *^  judicially 
know  the  meaning  of '  a  rump  and  a  dozen.' "  This 
difiiculty  was  soon  got  over  by  the  evidence  of  wit- 
nesses. Mr.  Justice  Chambre  observed,  **  It  is  neither 
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uncertain  nor  illegal:  the  witnesses  here  explained 
a  rump  and  dozen  to  mean  a  good  dinner  and  wine ; 
and  this  is  sufficiently  certain."* 

Mr.  Cliffi>rd— of  O  P  notoriety — once  brought  an 
action  for  false  imprisonment  against  the  box-keeper 
of  CoTent  Graiden  theatre — ^by  whom,  during  one  of 
the  riots  there^  he  had  been  given  into  custody^  and 
caused  to  be  brought  before  a  magistrate,  who  not 
thinking  the  evidence  sufficient^  discharged  him» 
There  being  but  little  doubt  that  CUSotA  had  caused 
the  riot,  and  there  being  no  doubt  that  the  box- 
keeper  had  acted  under  a  very  natural  suspicion, 
Mansfield,  before  whom  the  action  was  tried,  summed 
up  strongly  in  favor  of  the  defendant.  So  confident 
was  he  of  die  verdict  of  the  jury,  that  he  took  the 
opportunity  of  their  absence  to  admonish  the  audience 
of  the  impropriety  of  the  conduct  which  had  been 
puisued  towards  the  theatrical  manager,  and  cautioned 
them  against  the  consequences  of  a  recurrence  of 
sach  scenes,  which  had  lately  taken  place — '^  scenes,'* 
he  added,  '*  which  tend  to  disturb  the  public  peace, 
and  which  would  be  now  pronounced  by  the  verdict 
of  a  just,  impartial,  and  enlightened  jury,  equally 
unjustifiable,  and  subject  to  correction  of  no  trifling 
character."  Scarely  had  he  ended  his  reproof,  when 
the  jury  re-appeared,  and  delivered  a  verdict  for  the 
plaintiff,  mth  damages/  The  chief  justice  looked 
thunderstruck.  He  enquired  of  the  foreman  whether 
the  jury  had  come  to  such  a  verdict,  from  a  belief 

*  Hussey  v,  Crickett,  3  Campb.  173. 
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that  Mr.  Clifford  was  not  arrested  until  he  was  out 
of  the  theatre?  The  foreman  replied* — **ihe  jury 
don't  think  it  consistent  with  the  rights  of  English- 
men, to  punish  a  Briton  for  distributing  placards  or 
wearing  a  riband  in  his  hat."  Mansfield  gazed  for  a 
moment  on  the  audacious  jury^  shook  his  wig,  and 
left  the  court  hastily  and  in  silence. 

Sir  James  Mansfield  was  driven  from  the  bench 
by  the  repeated  attacks  of  Mr.  Serjeant  Best.  Old 
and  feeble,  he  had  no  longer  any  power  of  checking 
the  proud  spirit  of  his  ''  brother/* —  and,  therefore, 
surrendered  his  place  to  him.  Mr.  Seijeant  Pell, 
however,  revenged  the  poor  old  judge. 

Lord  Tbnterden,  was  the  son  of  a  barber  at 
Canterbuiy,  whose  house  stood  on  the  left  hand  side 
of  the  western  entrance  to  the  cadiedral,  and  who 
has  been  described  as  '^  a  tall,  erect,  primitive  look- 
ing  man,  with  a  large  dub-pigtail  behind  him,  and 
the  instruments  of  his  business  under  one  arm,  a1> 
tended  frequently  by  his  son,  the  present  chief  justice 
— a  youth  as  decent,  grave,  and  primitive  looking  as 
himself."  He  received  his  education  at  Canterbury 
school.  ''I  remember  him  at  school,*'  says  an  <dd 
school-fellow  ''well — grave,  silent,  and  demure; 
always  studious  and  well-behaved;  reading  his  book 
instead  of  accompanying  us  to  play,  and  recommend* 
ing  himself  to  all  who  saw  and  kn^w  him,  by  his 
quiet  and  decent  demeanour.  I  think  his  first  rise  in 
life,  was  owing  to  a  boy  of  the  name  of  Thurlow,  an 
illegitimate  son  of  the  lord  chancellor,  who  was  at 
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school  wi&  US.  Abbott  and  this  boy  were  well  ac- 
quainted; and  when  Thurlow  went  home  for  the 
holidays^  he  took  young  Abbott  with  him.  Abbott 
thus  became  acquainted  with  Lord  Thurlow,  and  was 
a  kind  of  helping  tutor  to  his  son ;  and  I  have  always 
heard,  and  am  persuaded  that  it  was  by  his  lordship's 
aid  that  he  was  afterwards  sent  to  college.  The 
cleigy  of  Canterbury,  however,  always  took  great 
notice  of  him,  as  they  knew  and  respected  his  father.'* 
Lord  Tenterden  never  displayed  any  false  shame  on 
the  subject  of  his  parentage  ; — indeed,  not  long  before 
his  death,  being  at  Canterbury  widi  his  eldest  son,  he 
visited  the  former  insignificant  dwelling  of  his  father, 
and  pointed  out  to  him,  with  evident  satisfaction,  the 
sc^ie  of  his  early  years.  It  has  been  said  also,  that 
when  on  the  home  circuit,  he  accompanied  Mr.  Justice 
Richards  in  a  visit  to  Canterbury  Cathedral.  After 
attending  the  morning  service,  Mr.  Justice  Richards 
made  some  remark  on  the  voice  of  one  of  the  *'  sing- 
ing men.**  **  Ah,"  said  Lord  Tenterden,  **  that's  the 
only  man  I  ever  envied.  When  we  were  at  school  in 
this  town,  we  were  candidates  together  for  a  chorister's 
place,  and  he  obtained  it."  He  went  to  Oxford,* 
where  he  obtained  a  fellowship,  and  for  some  time  re« 
aided  at  the  University  as  college  tutor.   If  e  obtained 

*  Afierhebad  become  chief  justice,  he  was  appointed  a  trustee 
of  Canterbiuy  school.  At  one  of  the  meetings  which  he  at- 
tended, an  application  was  made  by  an  exhibitioner  at  the  uni* 
verritjr,  for  an  increase  of  his  stipend.  An  enquiry  was  made 
for  precedents,  and  only  one  could  be  found  which  had  occurred 
oumy  years  before.  ''That  student  was  myself/'  said  Lord  Ten- 
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the  prime  for  Lsdn  verses,  in  the  year  ITM,  having 
fiuled  the  preceding  year.  Upon  that  occasion,  the 
successful  candidate  was  the  Rev.  W.  L.  Bowles, 
then  a  scholar  at  Trinity.  Not  long  before  Lord  Ten- 
terden's  death,  he  met  Mx.  Bowles  at  Salisbury ;  and 
on  hearing  his  name,  immediately  adverted  to  the 
literary  contest,  in  which  he  had  been  vanquished 
nearly  forty  years  before*  It  is  not  a  little  re- 
markable, that  at  the  same  period  there  were,  at  the 
same  university,  three  men  destined  to  preside  in  the 
three  superior  courts  of  this  kingdom,  in  which  the 
equi^,  the  canon,  and  the  common  law  is  administered : 
John  Scott,  afterwards  lord  chancellor — William  Scott, 
afterwards  judge  of  the  prerogative  and  admiralty 
courts — and  Charles  Abbott,  afterwards  lord  chief  jus- 
tice of  the  court  of  Song's  Bench.  Amongst  Abbott's 
pupils  was  a  son  of  Sir  Francis  Buller,  through 
whom  he  became  acquainted  with  that  eminent  judge. 
Buller  was  so  much  struck  with  Abbott's  industry 
and  talents,  that  he  advised  him  to  try  his  fortune  at 
the  bar*  This  he  did;  and,  by  the  advice  of  his  patron, 
submitted  to  the  drudgery  of  attending  for  some 
months  at  the  office  of  Messrs.  Sandys  and  Horton, 
he  eminent  soUcitors  in  Craig's  Court  Afterwards 
he  became  a  pupU  of  Mr.  Wood,  a  special  pleader, 
and  since,  a  baron  of  the  exchequer.  When  at  the 
bar,  Abbott  was  fortunate  enough  to  attract  the 
notice  of  Jjord  Ellenborough,   who  endeavoured  to 

terden,  and  immedistely  volunteered  to  pay  the'  amount  petl* 
tioaed  for,  out  of  his  private  purse. 
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force  him  into  notice.  But  his  business,  although 
considerable,  was  not  of  that  kind  which  confers 
general  notoriety.  Much  of  his  income  was  derived 
firom  giving  opinions  on  cases.  Tt  was  a  maxim  with 
him  that,  after  attending  long  enough  to  be  acquainted 
with  the  routine,  a  barrister,  who  had  nothing  to  do, 
had  much  better  be  at  home  in  his  chambers  than 
dawdling  in  court.*  He  received  much  emolument 
in  his  capacity  as  treasury  devil — as  the  functionary  is 
called,  who  acts  as  Jlapper,  and  assistant  to  the 
attorney-general.  His  profits  at  the  bar  have  been 
variously  stated  at  eight  and  ten  thousand  a  year. 
The  smaller  sum  is  most  likely  the  nearest  approxi- 
mation to  the  truth. 

As  a  judge,  Lord  Tenterden  did  not  display  any 
abilities  which  deserve  a  higher  character  than  ''  re- 
spectable.^*  Although  he  had  been  trained  in  the 
strictest  school  of  special  pleading,  he  always  showed 
a  reasonable  desire  to  reconcile  the  claims  of  justice 
with  the  requisitions  of  law.  In  effecting  this  lau- 
dable purpose,  he  found  the  value  of  those  habits  of 
discrimination  and  subtle  reasoning  which  usually 
distinguish  men  practised  in  the  niceties  oQ  special 
pleading.  He  was^thus  enabled,  in  every  case  brought 
before  him,  to  detect  at  once  the  true  point  at  issue, 
and  to  discover  whenever   counsel   were  wandering 

*  On  this  point  ''doctors  differ."  Sir  William  Grarrow 
gave  advice  of  a  very  different  kind  to  an  eminent  counsel  of 
the  present  day.  He  seemed  to  think  the  court  was  the  best 
place  for  a  barrister  who  had  nothing  to  do  in  his  chambers. 
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into  extraneous  matter.  This  he  never  would  tole- 
rate :  his  reproofs  sometimes  savoured  more  of  the 
authority  of  the  pedagogue^  than  the  dignity  of  the 
judge.*  But  still — and  this  we  hold  hb  great  merit — 
he  was  enabled  to  despatch  the  business  of  his  court 
with  a  facility  and  quickness  never  before  equalled, 
and  never  since  surpassed.  If  he  was  at  times 
intolerant  of  the  peccadilloes  of  gentlemen  of  the 
long  robe,  he  still  showed  tolerance  of  the  stupidity 
and  oft^a  unintentional  prevarication  of  the  stupid 
country  clowns,  whose  evidence  he  was  compelled  to 
take  down.  In  truth,  Lord  Tenterden  had  much 
good  humour,  but  no  dignity :  and  if  he  never,  like 
some  on  the  bench,  committed  himself  in  a  Jraeas 
with  counsel,  it  was  because  his  own  natural  ur- 
banity precluded  such  a  thing :  considerations  of  his 
high  place  would  certainly  never  have  checked  bimt 
We  are  sorry  to  state  that  he  did  not  always  con- 
ceal on  the  bench,  the  fact,  that  the  prejudices  that 
anciently  existed  against  the  inferior  branch  of  the 
profession,  while  they  had  been  banished  from  almost 

*  We  have  heard— that  in  his  mftuMra  even  in  private  Vh, 
something  of  the  precise  and  formal  habits  of  the  pedagogue 
might  be  detected.  One  day,  while  entertaining  the  barristers 
of  his  circuit  at  his  table,  he  asked  a  magistrate  who  was  pre- 
sent, if  he  would  take  some  venison.  ''Thank  you,  my  lord," 
was  the  reply,  "I  am  going  to  take  some  boiled  chicken." 
^'That,  sir/'  testily  answered  the  chief  justice,  "is  no  answer 
to  my  question.  I  ask  you  again,  if  you  will  take  some  veni* 
son,  and  I  will  trouble  you  to  say  'yes,'  or  '  no,'  witfamit  fur* 
ther  prevarication !" 
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every  enlightened  mind,  still  subsisted  in  his.  His 
dislike  to  an  attorney  amounted  almost  to  aversion. 
Lord  Tenterden  was  a  tory  at  heart,  and  often 
showed  a  strong  leaning  towards  those  who  sat  in  high 
places.  The  magistracy  and  the  corporations,  through 
which  die  besom  of  reform  had  not  then  gone,  were 
venerated  by  him  as  institutions  to  be  supported  be- 
cause ''they  were."  But  his  bias  in  these  matters,  it 
cannot  be  said^  in  any  degree  interfered  with  the 
honest  discharge  of  the  duties  of  his  office.  When 
Hone  was  tried  before  him  for  blasphemy,  Lord 
Tenterden  treated  him  with  great  forbearance :  but 
Hone,  not  contented  with  the  indulgence,  took  to 
vilifying  the  judge.  "Even  in  a  Turkish  court,  I 
should  not  have  met  with  the  treatment  I  have  done 
here,"  he  exclaimed.  "  Certainly ;"  replied  Lord 
Tenterden,  ''  Uie  bowstring  woidd  have  been  round 
your  neck  an  hour  ago." 

"  He  died  with  his  armour  on."  We  saw  him  the 
last  day  he  ever  sat  upon  the  bench.  It  was  at  the  trial 
of  die  mayor  of  Bristol.  He  was  in  a  state  of  evi- 
dent suffering.  But  his  disease  was  simply  physical : 
his  mind  was  unimpaired.  He  had  been  strongly 
advised,  some  time  before,  not  to  attend  the  court ; 
but  he  replied,  "  I  have  public  duties  to  perform ; 
and  while  it  pleases  God  to  preserve  my  mental  facul- 
ties, I  will  perform  those  duties — ^physical  suffering 
I  caa  and  will  bear !"  A  little  more  than  a  week 
before  his  death,  he  was  told  that  if  he  was  to  con- 
tinue to  set  the  advice  of  his  medical  attendance  at 
defiance,  it  was  impossible  he  could  live ;  but  a  little 
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rest  and  retirement  would  restore  him  to  compara- 
tive health.  "  I  know  better,"  he  replied:  "my  days 
are  numbered ;  but  I  will  perform  my  duty  to  the 
last."  The  following  occurrence  is  stated  to  have 
happened  before  his  decease.  He  had  been  sinking 
the  whole  night  before  he  died,  but  generally  retained 
his  faculties.  Towards  morning,  he  became  restless, 
and  slightly  delirious :  all  at  once  he  sat  up  in  [his 
bed,  and  with  a  motion  of  his  hand,  as  if  dipping  his 
pen  in  the  inkstand,  as  he  had  been  accustomed  to  do 
on  the  bench,  said  distinctly,  ^'Grentlemen  of  the 
jury,  you  are  discharged."  He  then  fell  back  in  his 
bed,  and  almost  immediately  expired  I 
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LAWYERS  IN  PARLIA.MENT. 


Lawyen'  Failares  in  Parliament — Secret  of  Parliamentary  Sue. 
€688 — ^Erskine  on  Burke's  Oratory — Sir  Charles  Sewell  and 
his  Periwig — ^America  a  portion  of  East  Greenwich — Seijeant 
Maynard — Lord  Eldon  on  Fox's  East  India  Bill — Lord  Al- 
vanley's  Wit — Erskine  in  Parliament — Lord  Mansfield — 
Lord  Ellenborough — Lord  Thurlow — ^Lord  Loughborough — 
Sir  S.  Romilly — Sir  J.  Mackintosh — Sir  £.  Sugden — Mr. 
Twiss  and  Lord  Brougham^Mr.  Pemberton — ^Lord  Denman 
and  Sir  Charles  Wetherell — Chancellor  Jeffieys — Lawyers  in 
the  House  of  Lords — Lawyers  excluded  from  Parliament. 

It  has  been  recorded  that,  in  a  debate  in  the  House  of 
Commons^  on  the  commercial  treaty  of  ITIS,  when 
Sir  Richard  Steele  rose  to  speak,  several  members 
cried  out,  "  Tatler !  Tatler !"  and  when  he  went  down 
the  house  afterwards,  several  members  were  heard 
to  say,  "  It  is  not  so  easy  a  thing  to  speak  in  the 
house;  he  fancies,  becai^se  he  can  scribble,  he  is  fit 
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to  play  the  orator.*'  This  circumstance,  as  Lord 
John  Russell  very  appropriately  remarks,  shows  the 
natural  envy  of  mankind  towards  those  who  attempt 
to  obtain  more  than  one  kind  of  pre-eminence.  For 
it  is,  indeed,  more  often  envy  than  prudence  which 
has  warned  the  cobbler  not  to  go  beyond  his  last,  and 
has  declared  that  one  branch  of  knowledge  is  enough 
to  exhaust  all  the  energies  of  the  human  mind. 

The  House  of  Commons,  it  has  been  said,  is 
strewed  with  the  wrecks  of  the  reputations  of  emi- 
nent lawyers.  And  the  fact  is  so.  But  with  the 
wrecks  of  the  reputations  not  only  of  eminent 
lawyers ;  brave  generals,  accomplished  diplomatists, 
the  practical  statesman,  the  scientific  speculator,  the 
profound  philosopher,  the  glory  of  our  literature,  the 
pride  of  our  commerce,  have  severally,  and  in  in- 
stances not  infrequent  or  obscure,  sullied  their 
laurels,  and  diminished  their  fame,  by  their  failures 
in  parliament. 

The  secret  of  success  in  the  House  of  Commons, 
Lord  Abinger  has  well  explained,  in  a  letter  to  Mr. 
Robert  Mackintosh.  He  says,  ^^  Whatever  may  be 
the  advantages  derived  firom  the  division  of  political 
men  into  parties,  it  is  obvious  that  it  must  have  an 
important  influence  upon  the  character  of  the  debates 
in  that  assembly.  The  result  of  each  discussion,  and 
even  the  exact  numerical  division,  being  upon  most 
important  questions  known  beforehand,  the  speakers 
do  not  aim  so  much  at  conviction,  as  to  give  satis- 
factior  to  their  respective  parties,  and  to  make  the 
strongest  case  for  the  public.    Hence  a  talent  for 
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exaggeration^  for  sarcasm,  for  giving  a  dexterous  turn 
to  the  events  of  a  debate,  is  more  popular  and  per- 
haps more  useful  than  the  knowledge  which  can  im- 
part %ht,  or  the  candour  which  seeks  only  for 
justice  and  truth.  It  is  the  main  object  of  each 
party  to  vindicate  itself — to  expose  the  antagonist 
party  to  indignation  and  contempt*  Hence  the  most 
successful  speaker,  that  is,  he  who  is  heard  with  the 
greatest  pleasure,  very  often  is  one,  who  abandons  the 
point  of  debate  altogether,  and  singles  out  from  the 
adversary  some  victim  whom  he  may  torture  by 
ridicule  or  reproach ;  or  lay  hold  of  some  popular 
party  topic,  likely  to  point  the  public  indignation 
against  his  opponents,  or  to  flatter  the  passions  of  his 
adherents.  Many  of  the  speeches  are  not,  in  effect, 
addressed  to  the  supposed  audience,  but  to  the  people; 
and  consequently,  like  scenc'-painting,  which  is  to  be 
viewed  at  a  distance ;  and,  by  the  unskilful,  are  more 
remarkable  for  the  boldness  of  the  figures  and  the 
vivacity  of  the  colouring,  than  for  nature  or  truth. 
It  is  not  the  genus  deliberativumy*  but  the  genus 
demonstrativum  of  eloquence,  that  is  most  successful 
in  the  House  of  Commons.*' 

It  is  for  these  reasons,  that  so  many  who  have  ac- 
quired high  reputation  in  other  pursuits  have  altogether 
faUti  in  parliament.  Addison,  all  versed  in  litera- 
ture, and  so  familiar  with  the  oratorical  remains  of 
the  ancients,  is  known  to  have  been  unable  to  con- 

*  **  The  genus  deliberativum  is  for  the  senate ;  the  genus  demon- 
stratmm  is  conversant  with  praise  and  blame."  Cic.  De  Invent. 
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elude  a  speeeh  that  he  had  begun.  And  we  have 
seen  in  our  own  times  one  of  the  most  accomplished 
of  our  diplomatists,  a  great  statesman,  who  with  a 
powerful  intellect  possessed  a  most  refined  taste, 
scarcely  able  to  convey,  in  intelligible  language,  his 
opinions  or  sentiments.  Parliamentary  failure  has 
been  the  fate  of  others  besides  lawyers. 

The  reason  that  more  attention  has  been  directed 
to  the  failure  of  great  lawyers  in  this  arena,  than 
of  other  people,  arises  from  the  fact,  that  few  lawyers 
enter  the  house   without  being  preceded  by  a  high 
reputation,  if  not  for  positive  eloquence,  at  least  for 
a  dexterous  use  of  their  learning  and  powers,  ac- 
quired in  other  fields,  and  directed  to  other  objects. 
High  expectation  is  thus  excited,  which  is  scarcely 
ever  realized.     No  small  proportion  of  clever  men  in 
this  country  have  had  to  bewail  **  the  curse  of  a 
reputation  .*"  a  curse  indeed  it  is,  as  it  often  proves 
their  ultimate  ruin.     It  is  well  known  that  Canning 
originally  belonged  to  the  whig  party,  and  was  to 
have    been    brought    into    parliament  under    their 
auspices.     When  some  observation  was  made  on  Mr. 
Jenkinson  (afterwards  Lord  Liverpool),  a  very  young 
man,  who  had  just  then  been  introduced  by  the  tories, 
Sheridan  rose  and  said,  "  that  his  friends  too  in  that 
house  would  be  able  to  boast  a  youthful  supporter, 
whose  talents  and  eloquence  would  not  be  inferior  to 
those  of  the  ^leve  of  the  ministry."     It  is  said  that 
Sheridwin  at  this  time  knew   that  Canning  was  no 
longer  with  his  party,  and  thus  chaunted  his  praises, 
only  to  awaken  expectations  that  he  trusted  might 
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disconcert  the  youthful  aspirant  when  he  should 
take  his  seat,  Erskine's  high  reputation  at  the  bar, 
was  the  cause  of  his  failure  in  the  house.  Lord 
Thurlow,  who  succeeded  in  making  a  great  impression 
in  the  house,  is  always  thought  to  have  done  so  be- 
cause his  reputation  as  a  lawyer  had  not  preceded 
him.  It  is  not  to  be  denied,  however,  that  the  habitt 
of  forensic  oratory  do  not  qualify,  or,  rather,  do,  in 
some  degree,  disqualify,  an  individual  for  success  in 
parliament.  Wit  and  humour,  so  foreign  to  the 
severe  reasonings  and  close  deductions  to  which  the 
lawyer  habituates  himself,  are  the  prime  elements  of 
success  in  the  House  of  Commons.  When  somebody 
asked  Sheridan,  how  it  was  he  succeeded  so  well  in 
the  house,  he  replied,  "  Why,  sir,  I  had  not  been 
there  very  long,  before  I  found  three-fourths  of  the 
members  were  fools,  and  the  whole  loved  a  joke. 
I  resolved,  therefore,  not  to  shock  them  by  too 
much  severity  of  argument,  and  to  amuse  them  by  a 
sufficient  quantity  of  humour.  This  is  the  whole 
secret  of  my  success." 

Charles  Townsend,  who  is  described  by  Burke  as 
one  of  the  most  effective  speakers  of  his  day,  was  re- 
nowned for  his  wit ;  a  quality  in  which  Lord  North 
and  Charles  Fox  were  equally  pre-eminent.  When 
Boswell  told  Dr.  Johnson  that  he  had  been  retained 
to  oppose  a  road  bill,  at  the  bar  of  the  House  of 
Commons,  and  asked  him,  in  what  way  he  could 
make  the  best  impression  on  that  assembly,  Johnson 
replied,  "  Why,  sir,  you  must  provide  yourself  with  a 
good  deal  of  extraneous  matter,  which  you  are  to 
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produce  occasionally  so  as  to  fill  up  the  time ;  for  you 
must  consider  that  they  do  not  listen  much.  If  you 
begin  with  the  strength  of  your  cause,  it  may  be  lost 
before  they  begin  to  listen :  wh.en  you  catch  a  moment, 
press  the  merits  of  the  question  upon  them.^  Mr. 
Wilkes'  advice  was  something  simUar;  "Be  as  im- 
pudent as  you  can,  and  as  merry  as  you  can,  and  say 
whatever  comes  uppermost."  "  You  must  not,"  said 
Johnson  to  Boswell,  on  another  but  similar  occasion, 
**  argue  as  if  you  were  arguing  in  the  schools ;  close 
reasoning  will  not  fix  their  attention  ;  you  must  say 
the  same  thing  over  and  over  again  in  different  words. 
If  you  say  it  but  once,  they  miss  it  in  a  moment 
of  inattention." 

Now  for  such  a  style  of  oratory  as  this,  the  habit 
of  addressing  a  court  of  law  forms,  most  certainly,  no 
preparation.  If  in  parliament,  a  custom  of  reasoning 
closely  is  not  an  element  of  success,  a  legal  education 
is  no  good  preliminary  to  parliament.  To  this  habit 
allusion  is  made,  when  it  is  said  of  certain  members 
of  parliament  that  they  forget  they  are  not  in  West- 
minster hall.  Even  Lord  Hardwicke,  who  was  an 
able  and  effective  speaker,  always  betrayed  his  pro- 
fession whenever  addressing  the  House  of  Lords. 
"  He  never  could,"  says  Lord  Chesterfield,  "  divest 
himself  of  the  pleader."  Lord  Erskine,  in  comment- 
ing on  Burke  s  oratory,  censures  that  great  man  for  a 
fault,  the  precise  converse  of  that  which  characterises 
the  parliamentary  eloquence  of  the  lawyer.  **A 
public  speaker"  he  says,  "  should  be  episodical ;  it  ia 
a  very  great  mistake.     I  hold  it  a  rule  respecting 
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public  speakings  which  ought  never  to  be  violated, 
that  the  speaker  should  not  introduce  into  his  oratory 
insular  brilliant  passages;  they  alwajrs  tend  to  call  off 
the  minds  of  his  hearers,  and  to  make  them  wander 
from  what  ought  to  be  the  main  business  of  his 
speech.  If  he  wishes  to  introduce  brilliant  passages, 
they  should  run  along  the  line  of  his  subject-matter, 
and  never  quit  it.  Burke's  episodes "  he  adds,  "are 
highly  beautiful ;  I  know  nothing  more  beautiful ;  but 
they  were  his  defects  in  speaking."*  Although,  in  a 
critical  point  of  view  these  are  faults  which  Lord 
Erakine  thus  censures,  yet  they  are  faults  which  it  is 
necessary  to  incur  to  a  certain  extent  in  addressing  a 
public  body.  To  present  to  a  great  number,  espe- 
cially of  the  House  of  Commons,  a  strictly  logical  state- 
ment,  would  be  useless  for  the  purposes  of  persuasion. 
Undoubtedly,  however,  mere  brilliant  displays  are  to 
be  avoided,  those  figures  and  metaphors  which,  as 
Lord  Brougham  observes,  may  be  likened  rather  to 
fireworks  shown  up  for  display,  than  sparks  emitted 
from  a  working  engine. 

The  absurd  adherence  to  mere  formalities,  which 
has  been  often  objected  against  lawyers,  is,  perhaps, 
the  charge  to  which  they  are  the  most  justly  ob- 

*  Lord  Erakine,  however,  was  a  great  admirer  of  Burke's 
writinga.  "  When  I  looV  he  aaid,  "  into  my  own  mind,  and 
find  its  best  light  and  principlea  fed  from  that  immense  magazine 
of  moral  and  poUtical  wisdom,  which  he  has  left  as  an  inherit- 
ance to  mankind  for  their  instruction,  I  feel  myself  repelled,  by 
an  awful  and  gratelul  sensibility,  from  petulantly  approaching 
him." 
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noxious.  It  was  probably  on  this  account  that  Swift 
observed  that  they,  ''  of  all  others,  seem  least  to  un- 
derstand the  nature  of  government  in  general  ;*'  and 
induced  the  author  of  the  "  Pursuits  of  Literature,** 
to  declare  that 


^  In  state  affiiin,  all  barristers  are  Tain/' 

In  a  debate  in  the  House  of  Commons  in  1764,  on 
the  subject  of  Wilkes'  arrest  by  a  general  warrant, 
Sir  Charles  Sewell,  Master  of  the  Rolls,  who  usually 
sat  in  the  house  in  his  bag  wig,  when  a  motion  was 
made  for  an  adjournment  of  the  question  for  three 
days,  said,  *' that  such  an  adjournment  would  enable 
him  to  look  into  the  authorities,  and  give  a  decided 
opinion  on  the  subject  which  he  was,  at  present,  unable 
to  do.'*  The  adjournment  was  carried,  and  when  the 
debate  was  resumed  after  it,  he  said,  "  that  he  had, 
that  morning  turned  the  whole  matter  over  in  his 
mind  as  he  lay^  upon  his  pillow,  and,  after  ruminating 
and  considering  a  great  deal,  he  could  not  help  de- 
claring that  he  was  of  the  same  opinion  that  he  was 
before."  Upon  this  Charles  Townsend  started  up 
and  exclaimed,  "  that  he  was  very  sorry  to  observe 
that  what  the  right  honourable  gentleman  had  found 
in  his  night-cap  he  had  lost  in  his  periwig  !*' 

The  practice  of  the  law  is  not  altogether — certainly, 
unless  corrected  by  other  studies — ^favorable  to  the 
promotion  of  those  comprehensive  and  liberal  views, 
which  should  characterize  the  statesman.  ^'Whilst 
it  sharpens  the  edge  it  narrows  the  blade,"  as  Cole* 
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ridge  has  well  observed.  Lawyers  are  apt  to  regard 
too  much  the  formal^  and  too  little  the  real  nature 
of  things,  and  to  mistake  words  for  things.  Sir  James 
Marriott,  an  admiralty  judge,  in  addressing  the  House 
of  Commons  on  the  question  of  American  taxation, 
declared  ^'that  it  appeared  to  him  that  the  matter 
bad  been  mistaken  throughout  the  whole  argument. 
It  had  been  contended  that  America  should  not  be 
taxed,  because  she  was  not  represented.  But  the  as- 
sertion is  untrue,  seeing  that,  when  we  took  possession 
of  America,  we  did  so  as  part  and  parcel  of  the  manor 
of  Eatt  Greenwich^  in  the  county  oj  KentJ*^ 

We  find  in  the  speeches  of  our  early  lawyers,  the 
same  fondness  for  scriptural  illustration  which  dis- 
tinguishes their  writings.  These  illustrations  are  not 
always  introduced  in  the  best  taste,  but,  possibly,  in 
early  times,  they  produced  some  effect. 

In  opposing  a  biU  for  making  tlie  utterance  of  trea- 
sonable words  punishable  as  treason,  Serjeant  Maynard, 
after  insisting  generaUy  upon  the  policy  of  adhering 
to  the  principles  of  the  25  Edward  III.,  by  which  an 
overt  act  was  made  the  proof  of  ill  intentions,  went 
on  to  meet  the  objection  which  it  seems  had  great 
weight  in  those  days,  that,  out  of  the  abundance  of 
the  heart,  the  mouth  spake.  He  remarked,  in  reply, 
how  easily  words  could  be  misunderstood.  How 
easily  might  our  Saviour's  words  "  Destroy  this 
temple,"  have  been  mistaken  for  "  Destroy  the 
temple ;"  and  the  learned  serjeant,  to  prove  the  matter, 
pronounced  the  words  in  Syriack.  "  Nothing,"  he 
continued,  '^  was  more  innocent  than  these  wordsj  as 

b3 
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our  SaviouT  meant  and  spoke  them ;  but  nothii^  was 
more  criminal  than  the  setting  of  a  multitude  to  de- 
stroy the  temple.**  This  argument  is  said  to  have 
made  some  impression  on  the  house. 

Sir  Dudley  Ryder,  when  attorney-general,  in  allu- 
ding to  a  bill  for  preventing  clandestine  marriages, 
which  had  been  supported  by  the  bishops,  and  which 
dissolved  certain  marriages  for  temporal  reasons,  eulo- 
gised, in  the  highest  terms,  the  right  reverend  bench, 
'^who  had,"  as  he  expressed  it,  *'at  last  reduced 
Christianity  to  a  system."  This  called  down  upon  the 
speaker's  head  several  severe  comments,  which  com- 
pelled him  to  explain. 

In  respect  to  the  favourite  practice  of  illustrating 
parliamentary  questions  by  a  reference  to  Scripture, 
the  extraordinary  speech  of  Sir  John  Scott,  after- 
wards Lord  Eldon,  against  Fox*s  East  India  Bill, 
will  occur  to  the  mind.  In  this,  he  drew  a  parallel 
between  the  bill  and  the  beast  in  the  Revelations, 
"  And  I  stood  upon  the  sand  of  the  sea,  and  saw  a 
beast  rise  up  out  of  the  sea,  having  seven  heads  and 
ten  horns,  and  upon  his  horns  ten  crowns."  The 
beast,  according  to  Mr.  Scott,  with  the  seven  horns, 
clearly  pointed  to  Mr.  Fox  with  his  seven  com- 
missioners. "  And  they  worshipped  the  dragon  which 
gave  power  unto  the  beast,  saying,  Who  is  like 
unto  the  beast?  Who  is  able  to  make  war  with 
him  f  And  there  was  given  unto  him  a  mouth  speak- 
ing great  things,  and  power  was  given  unto  him  to 
continue  forty  and  two  months."  "  There,"  said  Mr. 
Scott,  "  I  believe  there  is  a  mistake  of  two  months." 


LAWYERS  tK   t>AllLIAM£K¥.  11 

"  And  he  caused  all,  both  tmall  and  great,  rich  and 
poor,  to  receive  a  mark  in  their  right  hands,  or  in 
their  foreheads.'*  **  Here  places,  peerages,  and  pen- 
sions, are  dearly  marked  out."  "  And  he  cried 
mightily  with  a  strong  voice,  saying,  Babylon  the 
great"  (plainly  the  East  India  Company) '4s  fallen, 
and  is  become  the  habitation  of  devils,  the  hold  of 
every  foul  spirit,  and  the  cage  of  every  unclean  bird." 
After  this  he  quoted  a  passage  from  Thucydides,  and 
then  repeated  the  passage  in  OtheUo, 

"  Kill  me  not  to-night,  my  lord. 
Let  me  live  hut  one  day,  one  hour." 

Sheridan,  however,  retorted  on  Scott  vdth  much 
effect,  quoting  other  passages  from  the  same  book, 
which,  according  to  the  reporter,  "  told  strongly  for 
the  bill,**  and  which  proved  that  Lord  Fitzwilliam  and 
his  fellow-commissioners,  instead  of  being  the  seven 
heads  of  the  beast,  were  seven  angels  '' clothed  in 
pm-e  and  white  linen."* 

On  the  same  occasion  Mr.  Arden  (the  Lord  Alvanley 
of  after  days),  indulged  in  raillery  less  profane, 
but  hardly  more  effective.  He  declared  "  that  he  re- 
garded Lord  North  as  a  king,  and  the  right  honour- 
able gentleman  (Mr.  Fox)  as  an  emperor,  the  emperor 
of  the  East.  The  seven  commissioners  also  might  be 
considered  as  seven  emperors,  seven  holy  Roman  em- 

*  Scott,  however,  addressed  the  house  with  so  much  vigor  on 
the  Regency  bill,  that  both  North  and  Fox  regretted  that  they 
could  not  speak  immediately  after  him  to  obliterate  the  impres- 
sion which  his  speech  made  on  the  house. 
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perorsy  tributary  and  subordinate  to  the  emperor  of 
the  East**'     When  the  bill  had  been  read  a  third 
time,  the  secretary  for  the  Treasury  moved  the  inser- 
tion of  the  usual  clause  (accidentally  omitted)  that 
the  act  should  be  considered  as  a  public  act.     Arden 
immediately  got  up  and  protested  that  he  did  not 
wonder  this  clause  had  been  forgotten,  for  he  had 
always  looked  on  the  measure  as  a  private  job.     It 
has  been  recorded  that  "  Hot  Arden  once  blundered 
on  a  joke/'  which  line  in  the  RoUiad  is  thus  explained 
in  a  note :     ^'  The  miracle  of  a  jest  from  Mr.  Arden 
happened  on  the  occasicm  of  some  resolutions  having 
passed  between  the   hours  of  six  and  seven  in  the 
morning,  for  which  reason  die  attorney-general  face- 
tiously contended  that  they  were  entitled  to  no  respect, 
'  as  the  house  was  then  at  sixes  and  sevens.'  '^  Sheridan 
might  have  addressed  the  lively  solicitor-general  in 
the  language  which  he  once  applied  to  a  certain  noble 
lord,  more  remarkable  for  gravity  than  sense,  "  Pray, 
my  lord,  take  care  ;  a  joke  in  your  mouth  would  be 
no  joke  indeed!" 

Erskine's  career  in  Parliament  greatly  disappointed 
his  friends  and  the  world,  who  expected  great  things 
from  the  brilliant  advocate.  The  first  time  "  when 
he  rose  to  speak  in  the  House  of  Commons,"  says  Mr. 
Espinasse,  "  he  was  received  with  marked  attention, 
and  expectation  was  high  in  every  part  of  the  house. 
It  was  a  total  failure.  Mr.  Pitt  had  prepared  himself 
t«  take  notes  of  his  speech,  and  had  leaned  forward, 
as  if  to  catch  every  word  which  fell  from  him.  After 
listening  to  him  for  a  few  sentences,  he  flung  the 
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paper,  on  which  he  had  prepared  to  take  notes,  on  the 
groand  with  a  look  of  lofty  supercilious  contempt  so 
peculiarly  his  own.  Erskine  was  of  the  party  op- 
posed to  him,  and  it  was  said  to  be  a  ruse  de  guerre 
to  lower  the  estimation  in  which  his  talents  were 
held."  Lord  Brougham's  observations  on  Erskine's 
parliamentary  career,  are  too  important  to  be  omitted. 
"  It  must  be  admitted,"  says  he,  "  thdt  had  he  ap- 
peared in  any  other  period  than  the  age  of  the  Foxes, 
the  Pitts,  and  the  Burkes,  there  is  little  chance  that 
he  would  have  been  eclipsed  even  as  a  debater ;  but 
he  never  appears  to  have  given  his  whole  mind  to  the 
practice  of  debating,  and  have  possessed  but  a  very 
scanty  provision  of  political  information.  Earlier 
practice,  and  more  devotion  to  the  pursuit,  would, 
doubtless,  have  vanquished  all  these  disadvantages ; 
but  they  sufficed  to  keep  Mr.  Erskine  in  a  station  far 
beneath  his  talents,  ai?  long  as  he  remained  in  the 
House  of  Commons." 

Lord  Mansfield  furnishes  unquestionably  the  strong- 
est evidence  against  the  alleged  incompatibility  of 
forensic  acquirements  with  that  species  of  eloquence 
necessary  to  success  in  the  House  of  Commons.  He 
was  not  only  one  of  the  most  eloquent  speakers — he 
was  also  the  ablest  debater  of  his  day;  and  if  not 
the  ostensible,  at  least  the  actual  leader  of  the  minis- 
terial party.  He  was  the  only  leading  member  upon 
whom  the  Duke  of  Newcastle,  then  at  the  head  of 
the  ministry,  could  rely.  So  much  importance  did 
the  opposition  attach  to  silencing  Murray,  that  the 
celebrated  Pitt,  (afterwards  Earl  of  Chatham,)  him- 
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self  undertook  the  task ;  but  we  are  told  by  Lord 
Waldegrave,  who  will  not  be  suspected  of  any  pre- 
possession towards  Murray,  that  he  had  greatly 
the  advantage  over  Pitt  in  argument,  and  in 
every  other  part  of  oratory,  except  abuse*  Horace 
Walpole,  in  detailing  the  debates  in  which  their 
statesmen  came  into  collision,  says,  **  Pitt  could  only 
attack — Murray  only  defend."  Speaking  of  the 
three  great  speakers  of  the  day,  Murray,  Pitt,  and 
Fox,  Walpole  says,  "  Murray,  the  brightest  of  the 
three,  had  too  much  and  too  little  of  the  orator ;  he 
refined  too  much,  and  could  wrangle  too  little  for  a 
popular  assembly.'*  In  the  character  of  Lord  Chat- 
ham, attributed  to  Mr.  Grattan,  the  distinctive  pecu- 
liarities of  the  two  great  rivals  is  set  in  a  clearer  light. 
''  Chatham  did  not,  like  Murray,  conduct  the  under- 
standing through  the  painful  subtleties  of  argument, 
but  rather  lightened  upon  his  subject,  and  reached 
the  point  by  the  flashings  of  his  mind,  which,  like  his 
eye,  could  be  felt,  but  not  followed/' 

This  expresses,  with  tolerable  accuracy,  the  pecu- 
liar defect  that  attaches  to  lawyers  when  address- 
ing a  body  like  the  House  of  Commons.  All  Murray's 
superiority  of  argument  availed  him  little  in  his  con- 
tests with  Pitt.  In  detailing  a  debate  in  the  House 
of  Conunons  at  this  time,  Lord  Waldegrave  says,  "  Pitt 
rose  again — ^he  made  his  inferences  as  before,  and  in 
both  speeches  every  word  was  Murray.  ♦  ♦  ♦  J 
sat  next  to  Murray,  who  suffered  for  an  hour."  Upon 
one  occasion,  while  Pitt  was  speaking,  Murray,  who 
knew  his  turn  would  soon  come,  sat  in  a  state  of  suf- 
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fering  for  some  time.  At  length,  Pitt  paused^  aud 
fixiDg'liis  eyes  on  his  victim,  said,  ^'  I  must  now  ad* 
dress  a  few  words  to  Mr.  Solicitor — they  shall  be 
few — but  they  shall  be  daggers."  Murray  was  agi- 
tated— the  look  was  continued— the  agitation  in- 
creased— "  Judge  Festus  trembles !"  exclaimed  Pitt* 
**  He  shall  hear  me  some  other  day."  He  sat  down 
— ^Murray  made  no  reply,  and  a  languid  debate  is 
said  to  have  shown  the  paralysis  of  the  house.* 

So  great  did  Murray  show  himself  in  parliament, 
that  the  ministry  displayed  no  inclination  to  part 
with  him.  When  the  chief  justiceship  became  vacant 
by  the  death  of  Sir  Dudley  Ryder,  Murray  naturally 
expected  to  have  been  appointed  to  it.  Offer  after 
offer  was  made  to  induce  him  to  continue  in  the 
House  of  Commons.  He  was  offered  the  chancellor- 
ship of  the  Duchy  of  Lancaster  for  life,  with  a  pen- 
sion of  £^000  a^year ;  permission  to  remain  attorney- 
general,  (worth,  with  the  private  practice  it  brought, 
£7000  a-year,)  and  the  reversion  of  the  first  tellership 
of  the  Exchequer  for  his  nephew,  Viscount  Stormont. 
He  refused  this  offer — ^reminding  the  ministers  of  his 

*  The  animosity  which  Pitt  exhibited  towards  Murray,  sur- 
vived the  altered  circumstances  that  saw  them  both  in  the  House 
of  Lords.  In  a  debate  upon  the  subject  of  Mr.  Wilkes  and  the 
Middlesex  election.  Lord  Chatham  quoted  the  opinions  of  Lord 
Somers  and  Chief  Justice  Holt^  in  support  of  the  position  he 
was  endeavouring  to  establish — he  then  sketched  their  charac- 
ters, declaring  that  they  possessed  "not  only  abilities — ^but 
honesty ;"  then  turning  towards  Lord  Mansfield,  he  exclaimed, 
**  I  vow  to  God,  that  the  noble  lord  equals  them — in  abilities !" 
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repeated  declarations,  that  he  would  receive  no  ap- 
pointment not  connected  with  his  profession.  Hoping 
to  subdue  his  obstinacy  by  raising  their  biddings, 
they  offered  him  a  pension  of  six  thousand  (instead 
of  two  thousand)  a-year — they  implored  him  to  stay 
but  one  month,  nay,  only  one  day,  to  meet  their  ene* 
mies  in  the  House  of  Commons.  "  Good  God,"  he 
exclaimed,  ''what  merit  have  I  that  you  should 
load  this  country,  for  which  so  little  is  done  with 
spirit,  with  an  additional  burden  of  six  thousand  a- 
year.'*  Finding,  however,  they  still  were  not  disposed 
to  comply  with  his  wishes,  he  intimated  his  intention 
of  resigning  the  attorney-generalship,*  and  leaving 
them  to  fight  their  battles  as  they  could.  This 
was  sufficient,  and  he  was  immediately  appointed. 
When  Charles  Townsend  heard  of  Murray*s  intended 
elevation,  he  said  to  him,  ''I  wish  you  joy ;  or  rather 
I  wish  myself  joy,  for  you  will  ruin  the^duke  of 
Newcastle  by  quitting  the  House  of  Commons,  and 
the  chancellor,  by  going  into  the  House  of  Lords." 
And  so  it  proved;  eleven  day|  after  Murray  was 
raised  to  the  bench  the  ministry  resigned. 

In  the  House  of  Lords,  Lord  Mansfield  appeared  to 
great  advantage.  His  classic  and  elegant  oratory  ap- 
peared to  a  far  greater  advantage  in  that  aristocratic  and 
deliberative  assembly,  than  it  had  done  in  the  tumult 
and  conflicts  of  the  lower  house.  Not  only  did  he  there 
display  the  qualities  of  a  great  orator,  but  the  wisdom 
of  an  enlightened  statesman.  The  following  anec- 
dote would  lead  us  to  believe  that  his  powers  of  po- 
litical foresight  were  most  remarkable. 
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"During  the  autumn  of  1788,**  says  Wraxall,* 
"when  Hastings'  trial  had  already  proceeded  during 
a  whole  session  in  Westminster  hall^  Sir  John  Mac* 
.  pherson  drove  out,  before  dinner,  to  Caen  Wood,  in 
order  to  pay  his  respects  to  the  great  Earl  of  Mans- 
field. That  nobleman  was  then  more  than  eighty- 
three  years  of  age,  infirm  in  body,  and  sinking  in 
health,  but  still  retained  all  the  freshness  as  well  as 
the  vigour  of  his  intellect.  '  I  found  him,*  said  Sir 
Johuj  '  sitting  before  the  door  in  front  of  his  house, 
and  by  no  means  free  from  bodily  pain.  He  received 
me  with  the  utmost  politeness,  conducted  me  into  his 
library,  where  he  walked  up  and  down,  conversed  with 
me  on  the  leading  events  of  the  day,  and  at  last, 
asked,  what  was  my  opinion  of  Pitt.  I  replied,  that  I 
considered  him  as  a  great  minister.'  'A  great  minis- 
ter !  exclaimed  Lord  Mansfield, '  a  great  young  minister 
you  mean.  Sir  John  ;  what  did  he  intend  by  impeach- 
ing Mr.  Hastings,  or  suffering  him  to  be  impeached  ? 
*  He  meant,'  said  I,  *  as  I  apprehend,  to  let  justice 
take  her  course.'  *  Justice,  sir,'  rejoined  Lord  Mans- 
field, *pray  where  is  she  ?'  '  If  you,  my  lord,'  returned 
I,  'don't  know  where  to  find  justice,  who  have  been 

*  It  has  been  the  fashion  to  impugn  the  accuracy  of  Sir 
Nathaniel  Wraxall's  memoirs ;  we  believe  them  to  be,  in  general, 
accurate.  Some  wag  has  written  the  following  epigram  on  the 
garrulous,  but  entertaining,  old  baronet : 

m 

"  Men,  measures,  seasons,  scenes,  facts  all. 
Misquoting,  misstating. 
Misplacing,  misdating. 

Here  lies  Sir  Nathaniel  Wraxall.'* 
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dispensing  her  favours  these  fifty  years,  how  can 
any  man  attempt  it  V  '  Yes,  sir,'  answered  he,  *  that 
is  justice  between  man  and  man.  All  which  is 
thus  done,  is  well  done.  It  is  terminated.  Crimitml 
justice  I  can  comprehend.  But  political  justice, 
where  is  she  ?  what  is  she  ?  what  is  her  colour  ? 
Sometimes  she  is  black,  sometimes  she  is  red  too. 
No !  Sir  John,  Mr.  Pitt  is  not  a  great  minister.  He 
is  a  great  young  minister.  He  will  live  to  repent 
allowing  Mr.  Hastings  to  be  impeached.  He  has 
made  a  precedent  which  will  some  future  day  be  used 
against  himself.  Mr.  Pitt  is  only  a  great  yoiuig 
minister.' "  The  impeachment  of  Dundas,  Pitt's  inti- 
mate friend  and  trusty  coadjutor,  soon  proved  that 
the  old  earl  had  prophesied  aright. 

Law,  afterwards  Lord  Ellenborough,  was  another 
instance  that  parliamentary  and  forensic  abilities 
are  by  no  means  incompatible.  And  he  was  a  re- 
markable instance,  as  he  never  had  the  advantage  of 
any  parliamentary  training :  he  entered  parliament  as 
attorney-general,  and  was  therefore  compelled  at  once 
to  take  a  prominent  part  in  debate.  He  was  also  in 
his  fifty-first  year — an  age  when  men  are  usually 
considered  past  learning,  and  yet,  with  all  these  disad- 
vantages, the  energy  of  his  character  won  for  him  the 
reputation  of  an  able  and  useful  member.  When  he 
attended  the  levee  after  his  appointment,  the  king 
said  to  him,  "  Mr.  Law,  have  you  ever  been  in  par- 
liament ?"  He  replied  that  he  had  not.  ''  I  am  glad 
to  hear  it:  my  attorney-general  ought  not  to  have 
been  in  parliament,  for  then,  you  know,  he  will  not 
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be  obliged  to  eat  his  own  words.  **  Vigour,  which 
sometiiaeB  degenerated  into  coarseness,  was  the  cha- 
racteristic of  his  oratory.  In  a  debate  on  the  re- 
gency question,  he  observed,  that  in  the  reign  of 
Henry  VI.  the  revenues  of  the  duchy  of  Lancaster 
were  under  the  control  of  the  king,  when  some  one 
remarked,  that  the  law  was  shortly  afterwards  changed. 
"  Aye,"  said  the  attorney-general,  "  in  times  of  trou- 
ble. Honourable  gentlemen  opposite,  seem  weH 
versed  in  the  troubles  of  their  country."  There  was 
a  loud  cry  of  "  order,"  from  the  opposition. 

In  the  House  of  Lords,  he  displayed  a  spirit  as  fierce 
and  intemperate.  In  the  discussion  in  the  Lords  re- 
specting the  compensation  given  by  Pitt  to  the  Duke 
of  Athol,  for  the  sovereignty  of  the  Isle  of  Man,  Lord 
Ellenborough  used  language  unworthy  the  noble  as- 
sembly he  was  addressing.  Lord  Mulgr  .ve  reproved 
him  in  a  highly  dignified  tone,  reminding  him,  '*  that 
he  was  addressing  peers,  not  lawyers — the  House  of 
Lords,  and  not  the  mob  in  Palace  Yard."  His  grave  and 
quaint  humour  often,  however,  excited  in  the  house 
feelings  of  another  kind.  Lord  Damley  was  once 
making  a  dull  and  drowsy  speech  on  Ireland  and  her 
wrongs,  which  lulled  the  house  to  "  soft  repose."  At 
length,  the  noble  orator,  beginning  himself  to  share  in 
the  languor  of  the  house,  stopped  short  in  his  address 
to  indulge  himself  in  a  yawn.  "  There's  some  sense 
in  that,"  caustically  observed  Lord  Ellenborough, 
amidst  the  laughter  of  noble  lords,* 

*  When  attomey-geDeral,  he  was  listening  with  impatience 
to  the  prosy  judgment  of  a  loquacious  judge,  who  said,  *'  In 
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Lord  Thurlow,  was  an  able  speaker  in  the  House 
of  Commons,  and  made  considerable  impression  on 
that  assembly  very  shortly  after  he  took  his  seat. 
"His  majestic  sense/'  has  been  commemorated  by 
Gibbon ;  but  such  a  phrase  conveys  but  a  faint  con- 
ception  of  the  forcible  declamation   and  irresistible 
eloquence  of  this  great  man.     For  a  lawyer,  he  had 
less  of  the  lawyer  apparent  in  his  speaking,  than  is 
often  found;  rather  powerful  than  subtle,  less  per- 
suasive than  convincing,  more  vehement  than  argu- 
mentative, he  was  especially  fitted  to  shine  in  that 
arena  of  angry  contention,  where,  to  interest  the  feel- 
ing and  awaken  the  sympathies,  is  rather  the  task, 
than  to  direct  the  judgment  and  secure  the  reason ; 
where  men  strive  rather  to  strengthen  and  gratify 
their  own  party,  than  to   convert  their  opponents. 
However,  on  one  occasion,  when  Thurlow  opposed  a 
bill  introduced  by   Alderman  Beckford,  which  im- 
posed on  every  member  of  the  House  of  Commons, 
before  he  took  his  seat,  an  oath,  that  neither  directly 
nor  indirectly  he  had  been  guilty  of  bribery,  he  ap- 
pears to  have  treated  the  matter  in  more  of  a  legal 
spirit  than  was  usual  with  him.     "  The  honourable 
member,"  said  Beckford,  in  replying  to  him,  "  in  his 
learned  discourse,  first  gave  us  one  definition  of  cor- 
ruption, then  he  gave  us  another,  and  I  think  was 
about  to  give  us  a  thirds     Pray  does  the  honourable 

V. I  ruled  so  and  so/'    "  You  ruled  1"  growled  Uic 

attorney-general,  "  you  ruled  I  you  were  never  fit  to  rule  any- 
thing but  a  copy-book.'* 
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gendeman  suppose,  .that  there  is  a  single  member  of 
thiji  house  that  does  not  know  what  corruption  is  ?*' 

Wedderbume,  afterwards  Lord  Loughborough,  was 
another  instance  of  a  lawyer  succeeding  in  the 
House  of  Commons.  He  began  in  the  opposition, 
and  one  of  the  first  individuals  with  whom  he  came 
into  collision,  was  the  attorney-general,  De  Grey,  to 
whose  seat  on  the  bench  of  the  Common  Pleas^  he 
afterwards  succeeded.  "  Mr.  Attorney"  had  con- 
cluded a  speech,  in  which^  he  had  advocated  the  main- 
tenance of  things  (U  they  are,  with  quoting  the 
lines — 

"  Better  to  bear  the  ills  we  have, 
Than  fly  to  others  that  we  know  not  oV 

Wedderbume,  in  commencing  his  reply,  continued 
the  quotation,  which  told  directly  against  his  op- 
ponent. 

"And  thus  the  native  hue  of  resolution 
Is  aicklieil  o'er  with  the  pale  cast  of  thought ; 
And  enterprises  of  great  pith  and  moment 
With  this  regard  their  ciurents  turn  awry. 
And  lose  the  name  of  action." 

Upon  another  occasion,  in  speaking  of  the  benefits 
and  disadvantages  of  a  free  press,  he  said,  "  If  it  poi- 
sons the  minds  of  the  people,  it  likewise  administers 
an  antidote.  The  same  waggons,  the  same  fiys  and 
stages,  that  carry  down  into  the  country  the  lies  and 
abuse  of  faction,  carry  down  also  the  lies  and 
abuse  of  the  ministry.  If  any  one  is  bit  by  the 
tarantula  of  opposition,  he  is  cured  by  the   music 
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of  the  court."  These  anecdotes  prove  that  he  ac- 
quired that  art  which  is  more  serviceable  in  parlia- 
ment than  mere  orations,  and  certainly  than  mere 
learning — the  art  of  debating.  When  solicitor  and 
attorney-general,  he  contributed  very  eflFectually  to 
preserve  the  North  administration  in  power. 

It  is  strange  to  observe,  how  much  the  zeal  of 
partizanship  may  reduce  even  the  wariness  of  the 
lawyer. 

Lee,  (who  was  attorney-general  in  Fox's  adminis- 
tration,) a  coarse,  violent,  but  able  man,  in  addressing 
the  house  in  support  of  the  East  India  Bill,  deter- 
mined to  prove  that,  although  a  lawyer,  his  mind  was 
shackled  with  no  vulgar  prejudices :  for,  indulging,  as 
was  his  habit,  in  a  strain  of  rough  blustering  invective, 
he  declared  that  he  felt  the  utmost  scorn  of  tliose  ar- 
guments that  had  been  based  on  the  inviolability  of 
the  Company's  charter;  "for  what  is  this  same 
charter,"  he  added,  "  but  a  skin  of  parchment,  to 
which  is  added  a  seal  of  wax  ?"  This  imprudent 
speech  made  a  most  unfavourable  impression  on  the 
house,  and  involved  the  supporters  of  the  measure  in 
much  unpopularity.  Insolent  assertion,  however, 
was  Lee's  favorite  style  of  oratory.  When  he  used 
to  appear  as  a  counsel  at  the  house,  Wilkes  said  of 
him,  **  Jack  Lee  is  the  best  heard  there  of  any  counsel, 
and  he  is  the  most  impudent  dog." 

Sir  Samuel  Romilly,  a  name  dear  to  the  philan- 
thropist, was  remarkable  for  his  capabilities  as  a 
speaker.  One  passage  of  bis  speech  on  the  aboli- 
tion of  the  slave  trade,  was  so  greatly  admired,  as  to 
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have  elicited  three  distinct  cheers  from  both  sides  of 
the  house.  Did  our  space  permit,  we  should  have 
been  glad  to  have  inserted  a  copious  account  of  this 
excellent  man,  whose  legal  attainments  entitle  him 
to  a  conspicuous  place,  and  lengthened  mention. 
He  had  much  of  the  old  Roman  about  him.  Much 
of  that  haughty  integrity — may  we  say,  repulsive 
stenmess  ? — associated  in  our  minds,  with  the  idea  of 
such  a  character.  He  was,  however,  really  and  truly 
amiable :  one  of  his  most  striking  peculiarities  is  thus 
mentioned  by  Mr.  Wilberforce,  who  was  warmly  at- 
tached to  him. 

"  One  of  the  most  remarkable  things  about  Romilly 
was,  though  he  had  such  an  immense  quantity  of 
business,  he  seemed  always  an  idle  man.  If  you 
had  not  known  who  or  what  he  was,  you  would  have 
said,  'he  is  a  remarkably  gentleman-like,  pleasant 
man ;  I  suppose,  poor  fellow,  he  has  no  business  ;* 
for  he  would  stand  at  the  bar  of  the  house  and  chat 
with  you,  and  talk  over  the  last  novel,  with  which  he 
was  as  well  acquainted  as  if  he  had  nothing  else  to 
think  about.  Once,  indeed,  I  remember  coming  to 
speak  to  him  in  court,  and  seeing  him  look  fagged, 
and  with  an  immense  pile  of  papers  by  him.  This 
was  at  a  time  when  Lord  Eldon  had  been  reproached 
for  having  left  business  undischarged,  and  had  declared 
diat  he  would  get  through  all  arrears  by  sitting  until 
the  business  was  done.  As  I  went  up  to  Romilly, 
Lord  Eldon  saw  me,  and  beckoned  to  me  with  as 
much  cheerfulness  and  gaiety  as  possible.  When  I 
was  alone  with  Romilly,  and  asked  him  how  he  was. 


24  LAWYERS  IN  PARLIAMBMT. 

he  answered,  '  I  am  worn  to  death ;  here  we  have 
been  sitting  on  in  the  vacation,  from  nine  in  the 
morning  until  four,  and  when  we  leave  this  place, 
I  have  to  read  through  al^  my  papers  to  be  ready  for 
to-morrow  morning ;  but  the  most  extraordinary  part 
of  all,  is,  that  Eldon,  who  has  not  only  mine,  but  all 
the  other  business  to  go  through,  is  just  as  cheerful 
and  untired  as  ever.' '! 

We  should  scarcely  be  justified  in  here  omittdng 
the  name  of  one  who  followed  in  the  enlightened 
course  of  Romilly,  and  completed  many  of  those 
reforms  which  that  intrepid  philanthropist  was  spared 
only  to  originate — ^we  need  not  observe,  that  we 
allude  to  Sir  James  Mackintosh.  This  excellent 
man,  although  his  name  can  never  be  mentioned 
without  respect,  will  never  be  considered  either  as  a 
profound  lawyer,  or  as  a  great  statesman.  The  most 
striking  peculiarity  of  his  mind,  while  it  admirably 
fitted  him  for  an  historian,  utterly  disqualified  him 
for  the  pursuits  of  the  advocate,  whether  in  parlia- 
ment or  at  the  bar.  He  possessed,  beyond  all  men 
living,  the  faculty  of  appreciating  the  value  of  the 
arguments  which  may  be  urged  on  either  side  of  any 
contested  point ;  and  was  unable  even  for  a  time  to 
suspend  the  exercise  of  his  judgment,  and  state  for- 
cibly and  exclusively  those  arguments,  alone  to  which 
he  gave  the  preference.  On  the  contrary,  speaking 
in  the  house  or  elsewhere,  he  was  not  content  with 
stating  his  own  case ;  he  would  state,  also,  that  of 
his  adversary,  and  that  with  so  much  precision,  that 
he  often  discomfited  his  friends,  and  advantaged  his 
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enemies.  ICs  style  of  speaking  was  always  the  same, 
whether  his  subject  was  forensic  or  political.  He  was 
fond  of  resting  his  case  on,  general  principles  of  mo- 
rality— ^he  would  rather  le^^ure  than  plead' — ^he  sought 
rather  to  reason  than  to  convince.  He  was  admirably 
adapted  for  the  post  he  was  anxious  to  obtain  in  his 
earlier  years — the  chair  of  moral  philosophy  at  some 
university. 

The  following  example  of  his  style  as  an  advocate, 
is  communicated  in  a  letter  from  Mr.  Basil  Montagu 
to  Sir  James'  son.  "  Your  father  was  retained  with 
me,  as  junior  counsel,  on  behalf  of  a  gentleman,  against 
whom  an  action  had  been  commenced  by  a  clergy- 
man, for  having  said  that  he  had  misled  and  seduced 
the  affections  of  a  young  lady,  who,  as  pupil,  was 
intrusted  to  his  care.  The  defence  was,  *  that  the 
charge  was  true.*  The  court  was  crowded  to  excess. 
The  cause  was  last  on  the  paper,  and  came  on  late, 
after  dark  in  the  evening.  Lord  Alvanley  was  the 
judge.  The  plaintiff's  case  was  easily  proved.  About 
ten  at  night,  your  father  rose,  agitated,  a3 1  well  knew, 
in  mind,  but  in  manner  most  tranquil.  The  outline 
of  his  address,  I  well  remember.  You  must  consider 
it  a  mere  skeleton.  He  began  by  an  explanation  of 
the  nature  of  power,  the  means  to  obtain  an  end,  and 
of  knowledge,  the  most  irresistible  of  all  powers.  He 
described  its  use  in  preserving  oiurselves,  and  in  pro- 
moting the  happiness  of  society,  which  he  illustrated 
by  the  instances  of  many  of  the  noble  patriots,  by 
whom  England  has  ever  been  distinguished.  He  then 
described  the  abuse  of  the  power  of  knowledge  for 
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the  gratification  of  passion,  misleading  ignorance  and 
innocence,  which  he  iUustrated  by  various  characters 
— the  swindler,  the  libeller,  and  seducer,  *  The  abuse 
of  power,'  he  added,  *  we  have  this  night  to  consider, 
is  the  abuse  of  it,  by  a  preceptor  over  his  pupil ;  by 
a  christian  clergyman  over  a  young  woman,  whose 
parents  had  confided  her  to  his  care  and  instruction.' 
The  court  was  as  still  as  the  grave.  The  plaintiff 
stood  nearly  opposite  to  us.  Your  father,  mistaking 
the  silence  of  the  court  for  want  of  interest  and  think- 
ing (as  he  afterwads  informed  me,)  that  he  had  wan- 
dered too  much  into  philosophy,  hesitated.  I  saw 
his  embarrassment.  I  was  deeply  affected.  The  sight 
of  my  tears  convinced  him  of  his  error.  I  earnestly 
said  '  for  God's  sake  go  on.'  In  a  strain  of  eloquence 
never  exceeded,  he  proceeded.  The  whole  court  was 
carried  away ;  I  never  saw  such  emotion ;  the  oppo- 
site counsel  and  the  judge  were  manifestly  agitated. 
At  this  moment,  I  was  told  that  the  father  of  the 
young  woman  was  with  his  daughter  sitting  near  to 
Lord  Alvanley.  I  hinted  it  to  my  fiiend.  He  turned 
instantly  from  the  jury  to  the  bench.  He  called  upon 
the  father,  by  all  the  sweet  love  of  a  parent  for  his 
child,  to  protect  her  from  the  tutor,  in  whom  he  had 
misplaced  his  confidence.  He  appealed  to  his  daugh- 
ter— as  a  father,  he  appealed  to  her.  He  besought 
her  not  to  err,  by  the  only  mode  by  which  she  could 
be  misled,  her  piety,  her  love  of  knowledge,  and  of 
virtue.  He  turned  instantly  to  the  plaintiff— old 
enough  to  be  the  father  of  the  young  woman — who 
stood  unmoved  before  us.     I  will  not  attempt  to  de- 
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scribe  his  appeal.  *  *  It  is  my  belief  that  such  an 
effect  was  never  produced  in  any  court  of  justice. 
The  judge  reluctantly  endeavoured  to  counteract  the 
impression  which  had  been  produced,  by  putting  his 
weight  into  the  opposite  scale,  but  it  was  vain  ; — a 
verdict  was  pronounced  for  the  defendant." 

The  most  celebrated  case  however,  in  which  he  was 
engaged,  was  the  defence  of  Peltier,  for  a  libel  on 
Buonaparte,  with  whom  we  were  then  at  peace. 
This  defence  deserves  perusal,  as  a  magnificent  ora- 
tion, replete  with  wit,  fancy  and  learning,  with  superb 
episodes,  the  character  of  which  partakes  alike  of 
oratorical  sublimity,  and  historical  simplicity,  and 
manifests  powers  of  no  ordinary  description  :  as  a  de* 
fence^  as  a  specimen  of  advocacy,  it  is  a  miserable 
fiedlure*  Peltier  declared  "  Dat  de  feller  *'.  had  sacri- 
ficed him,  to  shower  his  praises  on  Napoleon. 
Mr.  Windham  declared,  that  if  Mackintosh  had 
spoken  for  Peltier  in  the  same  manner  as  he  once 
spoke  before  an  election  committee,  his  client  would 
have  had  a  better  chance  of  escape. 

In  our  time,  the  debates  of  the  House  of  Com- 
mons often  discover  lawyers  out  of  their  element, 
while  we  have  some  who  display  themselves  to  great 
advantage. 

Sir  Edward  Sugden  does  not  appear  to  advan- 
tage in  parliament ;  which  is  a  fact  not  easy  to  be  ac- 
counted for.  He  has  a  cool  sarcastic  tone,  which 
properly  managed,  would  be  telling;  he  has  also  a 
decided  turn  for  epigrammatic  speaking.  He  is, 
however,  too  fond  of  declamation  and  fine  words. 

c2 
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Amongst  our  modem  parliamentary  speakers  be- 
longing to  the  1^^  profession^  one  of  the  most 
promising  was  **  that  clever  young  man,"  Mr.  Horace 
Twiss.  His  maiden  speech,  however,  was  attended 
with  some  very  unfortunate  circumstances.  After  he 
had  spoken  for  about  ten  minutes,  he  said,  '^  I  have 
now  said  enough ;"  **  on  this  branch  of  the  subject," 
doubtlessly  he  would  have  added,  but  he  was  cut  short 
by  Mr.  Brougham,  with  a  loud  "hear!  hear!"  which 
was  re-echoed  by  the  house.  It  is  a  difficult  matter,  it 
must  be  confessed,  to  resist  the  allurements  of  a  good 
joke,  but  the  consequences  of  this  witticism  might, 
and  with  a  man  of  keen  sensibilities,  certainly 
would  have  lost  the  house  a  useful  and  efficient 
member.  Mr.  Twiss,  however,  was  not  daunted, 
and  very  soon  obliterated  the  recollection  of  his 
first  mishap.  He  is  not  now  in  the  house,  nor  has 
been  for  some  parliaments:  we  think  his  absence  is 
much  to  be  regretted. 

Mr.  Pemberton,  it  is  known,  delivered  one  of  the 
ablest,  if  not  the  ablest  speech  against  the  Reform 
Bill.  Sir  William  FoUett  is,  also,  confessedly  one 
of  the  most  powerful  and  efficient  speakers  of  the 
day ;  and  the  attorney-general  has,  on  several  oc- 
casions, addressed  the  house  with  considerable  effect. 
Lord  Abinger  has  spoken  but  rarely  since  his  ele- 
vation to  the  peerage,  observing  that  discreet  silence 
on  political  matters  which  befits  the  dignity  of  the 
judicial  character ;  but,  during  the  period  he  was  a 
member  of  the  House  of  Commons,  he  was  not  con- 
spicuous for  his  oratorical  powers.     His  habits  of  re- 
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fining  and  subtilizing^  the  very  softness  or  (si  sic 
hquar)  oiliness  of  his  manner^  which  availed  him  so 
much  at  nisi  prius^  operated  to  his  disadvantage  as  a 
parliamentaiy  speaker.  Lord  Denman,  whose  voice 
at  present,  and  for  a  similar  reason  to  that  of  the 
Chief  Baron,  is  rarely  heard  in  parliament,  was,  when 
in  the  lower  Jiouse,  not  simply  an  eloquent  speaker, 
but  a  ready  and  effective  debater.  During  the  time 
the  Reform  Bill  was  going  through  committee,  he 
came  frequently  into  collision  vnth  Sir  Charles 
WethereU,  and  the  conflict  was  extremely  amusing. 
The  worthy  knight,  with  all  his  quaint  diction  and  in- 
genious turns,  was  no  match  for  the  sturdy  ''  up-right 
and  down-straight"  style  of  the  whig  attorney- 
general.  He,  however,  managed  to  avoid  the -appear- 
ance of  defeat,  and  was  always  ready,  however  worsted, 
to  resiune  the  combat  whenever  occasion  should  arise. 
During  one  of  these  tourneys.  Sir  Charles,  in  a  long, 
rambling,  but  amusing  speech,  compared  Old  Sarum  to 
Macedpn.  The  retort  was  quick,  "  Yes,"  replied  Den- 
man,  **  Macedon  was  ruled  by  an  Alexander."  Mr. 
Alexander,  the  East  India  Director,  as  is  well  known, 
for  sometime  represented  this  borough  in  parliament. 
Mr.  Serjeant  Wilde  in  the  House  seldom  forgets  West- 
minster hall.  In  the  House  of  Lords,  Lords  Brougham 
and  Lyndhurst  fully  sustain  the  credit  of  their  pro- 
fession ;  but  as  the  public  has  long  ago  made  up 
its  mind  on  their  merits,  we  need  say  no  more.  Some 
of  the  ablest  speakers  in  the  House  of  Lords,  at 
all  periods,  have  filled  judicial  situations : — Lord  Cam- 
den and  Lord  Mansfield,  are  names  which  will  im- 
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mediately  occur  to  our  readers.  Lord  Kenyon,  so 
rough  in  the  House  of  Commons^  so  oyerbearing 
on  the  l}enchy  never  lost  himself  in  addressing  the 
House  of  Lords :  he  never  appeared  at  a  greater  ad- 
vantage than  in  performing  this  duty. 

Very  different  was  the  conduct  of  his  predecessor, 
Jeffireysi  who,  according  to  Burnet,  carried  away  by 
the  heat  of  party,  addressed  the  House  of  Lords  cm 
one  occasion  with  those  scurrilous  invectives  and 
gestures  of  menace,  with  which  he  was  accustomed 
to  overawe  juries.  But  his  insolence  "  roused  the 
indignation  instead  of  commanding  the  acquiescence 
of  the  Lords."  He  then  sunk  £rom  arrogance  to 
meanness,  and  strove  to  conciliate  by  adulation  those 
he  could  not  command  by  insolence.  Jeffireys  had, 
however,  the  reputation  of  being  an  able  and  forcible 
speaker,  and  quite  capable,  if  his  brutal  nature  had 
permitted  him,  of  making  an  impression  on  the  august 
assembly  which  he  so  grossly  and  so  uselessly  in- 
sulted* 

Lord  Somers  appeared  to  great  advantage  in  the 
House  of  Lords — an  arena  in  ^hich  lawyers  display 
themselves  more  at  their  ease  than  in  the  sharp  party 
contests  with  which  the  House  of  Commons  is  usually 
engaged.  Of  lawyers  in  the  House  of  Commons, 
Burke,  who,  with  his  powerful  mind,  was  by  no  means 
free  from  prejudice,  and  who  was  especially  prejudiced 
against  lawyers,  says  that  they  were  only  sojoconers : 
they  were  birds  of  a  different  feather,  and  only  perched 
in  that  house  in  their  flight  to  another;  only  rest^ 
ing  their  pinions  there  for  awhile,  yet  ever  fluttering 
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to  be  gone  to  the  regions  of  coronets :  like  the  Hi- 
bernian in  the  ship^  they  cared  not  how  soon  they 
foundered^  because  they  were  only  passengers  ;  their 
best  bower  anchor  was  always  cast  in  the  House  of 
Lords. 

Mr.  Windham,  than  whom  a  more  competent  au- 
thority on  such  a  subject  could  hardly  have  been  se- 
lected, once  said,  to  Mr.,  afterwards  Sir  Vicary,  Gibbs ; 
"  never  think  of  a  seat  in  parliament  till  you  have  pre- 
tensions to  the  rank  of  solicitor-general."  Still,  to 
enter  parliament  late  in  life,  when  a  man  has  ''got 
stiff  in  the  joints,"  is  a  course  equally  to  be  avoided. 
We  have  had  many  instances  of  the  failures  of  men 
who  have  commenced  their  parliamentary  career  late 
in  life.  Mr.  Cobbett  and  Mr.  Jeffirey,  are  (wo  in- 
stances which  will  immediately  occur  to  the  mind  of 
the  reader.  Scarcely  could  two  individuals  have 
been  selected,  although  they  had  few  qualities  in 
common,  more  qualified  by  nature  to  succeed  in  the 
House  of  Commons ;  yet,  from  their  entering  too  late 
to  acquire  that  species  of  knowledge  necessary  to  the 
accomplished  senator,  they  both  faUed  in  making  any 
impression.  Ghrattan  said  of  Flood,  who  was  brought 
into  parliament  under  similar  circiunstances,  that ''  the 
oak  of  the  forest  was  too  old  to  be  transplanted  at 
sixty." 

In  ancient  times  lawyers  were  frequently,  and  by 
repeated  acts  of  parliament  and  ordinances,  dis- 
qualified from  sitting  as  members  of  the  House  of 
Commons.  In  the  writ  of  summons,  a  prohibition 
against  their  election  was  often  inserted.  Lawyers,  in- 
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deed^  were,  according  to  Carte^  the  first  class  positiTely 
excluded  from  the  houses  and  it  is  supposed  that  the 
words  "  gladiis  cinctos**  (girded  with  swords,)  which 
appear  in  the  writs  of  smnmons  in  the  time  of  Ed- 
ward III.,  were  introduced  to  exclude  them.  At  that 
time  lawyers  abounded  in  the  house.  ''  Four  shill- 
ings a  day/'  writes  Caurte^  ''  the  constant  wages  of  a 
knight  of  the  shire,*  though  more  than  ten  times 
that  number  in  our  days,  was  not  a  sufficient  equi- 
valent for  the  trouble  and  inconvenience  which  a 
gentleman  of  the  first  distinction  in  his  county,  must 
undergo  by  removing  to  London ;  nor  indeed  was  it 
worth  his  attention ;  but  it  was  a  very  considerable 
advantage  to  a  lawyer,  whose  business  called  him 

*  The  allowance  of  a  burgess  was  only  half  that  stun.    Mem- 
bers sometimes,  however  made  private  bai^gains  with  their  con- 
stituents.   The  foUovnng^  is  a  copy  of  an  agreement,  in  which 
John  Strange,  the  member  for  Dunwich,  in  I463»  coiitracted  with 
the  burgesses^of  that  town,  ^  act  as  their  representative  in  con- 
sideration of  a  certain  quantity  of  red  herrings.    **  This  bill  in- 
dented, made  the  fifteenth  day  of  April,  in  the  third  year  of  King 
Edward  the  Fourth,  between  Thomas  Peers  and  John  Scher- 
lyng,  hsittffs  of  the  town  of  Dunwich,  and  John  iStrange  of 
Srainsun,  Esquire,  witneseeth  that  the  said  Jchn  Strange  grant- 
eth  by  these  presents,  to  begone  of  the  burgesses  for  Dunwich, 
at  the  parliament  to  been  hddyn  at  Westminster,  the  xrix  day 
of  this  said  month  of  April,  for  which,  whether  it  hold  longer 
time  or  short,  or  whether  it  fortune  to  be  prorogued,  the  said 
John  Strange  granted  no  more  to  be  taken  for  his  wages  than 
a  cade  full  of  herrings  and  half  a  barrel  fall  of  herringSy  to  be 
delivered  on  Ghristmos  next-coming. 

'*  In  witness  whereof,  &c." 
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tMther  in  term  time ;  the  terms  being  in  those  days 
the  usual  times  of  parliament  sitting."    However^  to 
exclude  the  lawyers  still  more  efiectually^  it  was  de- 
clared that  if  elected  they  should  not  receive  the 
wages  jMiid  to  the  members  in  those  days.     We  read 
in  a  writof  summonsi  dated  Lichfield^  in  the  fifth  year 
of  Henry  IV.,  "  the  king  willed  that  neither  you  nor 
anj  other  sheriff  (vice-comes)  of  the  kingdom,  or  any 
appTentice,  nor  other  man  following  the  law  should  be 
choflen."  **  This  prohibition,"  says  Coke,  (4th  Inst.  48,) 
**  was  inserted  in  virtue  of  an  ordinance  of  the  Lords, 
made  in  the  forty-sixth  year  of  Edward  III. ;  and  by 
reason  of  its  insertion,  this  parliament  was  firuitless, 
and  never  a  good  law  made  thereat,  and  therefore 
called  Indoctum  parliamentum,  or  lack-learning  par- 
liament.    Since  this  time,"  he  adds,  ''lawyers  (for  the 
great  and  good  service  of  the  common-wealth,)  have 
been  eligible."     Pryme,  that  "voluminous  zealot," 
however,  argues  for  the  propriety  of  their  exclusion, 
which  he  declares   shortened   the    duration  of  the 
session,  facilitated  the  despatch  of  business,  and  had 
the  desirable  effect ''  of  restoring  laws  to  their  primi- 
tive Saxon  simplicity,  and  making  them  most  like 
God's  commandments." 
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Law  and  the  Scriptiii«t--Tlie  Law  of  Gravitation,  flSid  the  Law  of 
Descent— Members  of  Parliamoit  and  Elephant*— The  De- 
luge, and  the  Theory  of  Fines — Conjugal  Aflfection  of  the 

*  Swan — Mr.  Hargrave's  Love  of  Fine  Writing—Lord  Stowel 
— Sir  R.  DaUas*  Metaphors — ^Mr.  Feame — Docking  an  En- 
tail explained — Scotch  Law  Phrases — Sir  Hiomas  More  and 
the  Doctor  at  Bruges — Lord-Keeper  Williams — ^Law  Phrases 
Law  Language— Specimens  of  Law-Prencii— Law  Books; 
their  increase — ^A  Law  library  in  the  time  of  Coke — Hie 
Year  Books  and  Reports— How  to  write  a  Law  Bode — 
Statute  Law — ^Title  of  an  Act  of  Parliament — Omnipotency  of 
the  Legislature — Blackstone's  Commentaries. 

The  literary  influence  of  the  Bible  has  scarcely  been 
properly  appreciated.  It  was^  indeed^  most  exten- 
sive. When^  after  having  been  for  ages  a  sealed 
book  to  the  millions^  it  was  with  all  its  wonderful 
stores,  circulated  in  a  known  tongue  through  the  land, 
an  opinion  appears  to  have  gone  abroad,  that  it  con- 
tained not  simply  the  rule  of  life  and  the  conditions  of 
salvation,  but  also  a  treasury  of  knowledge,  whence 
might  be  gathered  principles  to  solve  all  difficulties, 
explain  all  mysteries  account  for  all  phenomena  and 


LAW   LITERATURE.  35 

of  which  at  any  time  the  human  mind  had  become^ 
or  could  become,  cognizant 

Considering  it  in  this  light,  acute  minds  found 
meanings  in  its  pages  wholly  foreign  to  the  intentions 
of  the  writers.  Systems  of  government  and  codes  of 
laws,  were  derived  from  the  narration  of  patriarchal 
times,  or  the  records  of  the  Jewish  polity ;  and  the 
astronomer  and  alchymist,  in  a  like  manner,  animated 
with  similar  hopes, 

'^  Misled  by  fancy's  meteor  ray," 


€* 


sought,"  to  use  the  language  of  Lord  Bacon,  '^  for 
natural  philosophy  in  the  book  of  Genesis/'     In  the 
early  age  of  law  literature,  we  find  lawyers  drawing 
their  illustrations  from  the  same  source,  and  endeavour- 
ing to  estabhsh  the  policy  of  the  laws  they  were  ex- 
pounding, by  showing  how  accordant  they  were  with 
such  as  were  mentioned  in  holy  writ.     In  Calvin's 
case  (7  Rep.  S.)  in  which  it  was  decided  that  a  man 
bom  in  Seotland,  after  James  I.  ascended  the  English 
throne,  was  not  an  alien,  much  stress  was  laid  on  the 
authority  of  St«  Paul,  who,  although  a  native  of 
Cilicta,  when  about  to  be  scourged,  claimed  the  im- 
munities of  a  Roman  citizen.     '^  So  as  hereby  it  is 
manifest,  that  Paul  was  a  Jew,  bom  in  Tarsus  in  Ci- 
licia,  in  Asia  Minor,  and  yet  being  bom  under  the 
dominion  of  the  Roman  emperor,  he  was  by  birth  a 
citizen  of  Rome,  in  Italy,  in  Europe,  that  is,  capable 
of,  and  inheritable  to,  all  the  privileges  and  immu- 
nities of  that  city.     But  such  a  plea  as  is  now  in 
arguendo  against  Calvin,  might  have  made  St.  Paul 
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an  alien  to  Rome."  The  next  precedent  quoted  is 
that  of  the  people  of  Samaria.  This  city,  is  said  to 
have  "  of  right  belonged  to  Jewry/'  but  being 
usurped  by  the  king  of  Syria,  and  inhabited  by  "  pay- 
nimsy"  the  people  were  not  under  actual  obedience, 
and  were  therefore  **  by  the  judgment  of  the  chief 
justice  of  the  whole  world,  adjudged  aliens.*'*  In 
Chudleigh's  case  (1  Rep.)  one  of  the  judges  drew  a 
parallel  between  Nebuchadnezzar's  tree  and  the 
statute  of  Uses.  Sir  Edward  Coke,  in  detidling  the 
barbarous  punishment  formerly  inflicted  on  such  as 
were  convicted  of  high  treason,  finds  authority  for 
each  cruelty  in  the  pages  of  the  Bible.  The  **  draw- 
ing" is  justified  by  1  Kings,  chap.  ii.  yer.  S8.  The 
"  hanging  "  by  Esther,  chap.  ii.  ver.  2S.  The  "  em- 
bowelling  "  is  sanctioned,  in  his  opinion,  by  the  cir- 
cumstance of  Judas'  fate,  Acts  chap.  i.  ver.  18.  For 
the  extraction  of  the  criminal's  heart,  he  finds  au- 
thority in  2  Sam.  chap,  xviii.  ver.  14,  15.  The  '*  be- 
heading," he  holds  justified  by  S  Sam.  ch.  xx.  yen  92. 
And  he  cites  2  Sam.  ch.  iv.  ver.  11,  12,  as  authorizing 
the  practice  of  hanging  up  the  traitor's  diqointed 
body  after  execution.  The  109th  Psalm,  in  his  opi- 
nion, sanctions  the  law  of  corruption  of  blood  in  such 
cases.  (3  inst.  31 1). 

The  quaint  learning,  the  perpetual  reference  to 
analogies,  the  love  of  placing  English  with  Latin 
words,  which  disfigured  the  literature  of  our  Eliza- 
bethan age,  equally  characterises  the  vmtings  of  the 

*  Luke  vii. 
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lawyers  of  that  time«     What  more  fanciful  illustra- 
tions  than  those  which  follow  ? 

Bracton  accounts  for  the  old  rule  of  law,  "  that  in- 
heritance may  literally  descend,  but  not  ascend,"  upon 
the  principle  of  gravLtipn-the  bowl  roUs  down  the 
hill,  but  never  rolls  up.  Littleton,  too,  has  explained 
the  doctrine  of  Hotchpot,  by  the  derivation  of  the 
term;  observing  that  the  term  Hotchpot  ''is  in  En* 
glish  a  pudding,  and  in  this  pudding  is  not  conmionly 
put  one  thing  alone,  but  one  thing  with  other  things 
together." 

Sir  Edward  Coke,  in  his  fourth  Institutes  (3),  in- 
stitutes a  parallel  between  a  useful  member  of  Par- 
liament— one  possessed  of  all  such  ''properties  a  par- 
liament man  should  have" — and  the  Solomon  of  the 
bestial  world — ^to  wit — ^the  elephant.     "Every  mem- 
ber of   the  house,"   he  says,  "being  a  counsellor 
should  have  three  properties  of  the  elephant :  first 
that  he  hath  no  gall ;  secondly,  that  he  is  inflexible, 
and  cannot  bow ;  thirdly,  that  he  is  of  a  most  ripe 
and  perfect  memory.     *     *     We  wiU  add  two  other 
properties  of  the  elephant,  the  one,  that  though  they 
be  MaxinuB  virtutis  et  maximi  irUellectds,  of  greatest 
strength  and  understanding,  tamen  gregatim  semper 
inc€eduntj  yet  they  are  sociable,  and  go  in  companies. 
Sociable  creatures  that  goe  in  flocks  or  herds,  are  not 
hurtful  as  deer,  sheep,  &c.,  but  beasts  that  walk 
solely  or  singularly,  aa  beares,  foxes,  &c.,  are  dan- 
gerous and  hurtful.     The  other,  that  the  elephant  is 
PhilanthropaSy  homini  erranti  viam  ostendit  (a  phi- 
lanthropist, who  showed  the  wanderer  his  road)  and 
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these  properties  ought  every  parliament  man  to 
have**'  How  astonished  would  the  bar  and  the  public 
be  in  these  days,  to  hear  a  learned  justice  of  the 
Queen's  Bench,  in  giving  judgment  on  some  impor- 
tant point,  pursue  the  same  line  of  observation,  am 
that  we  find  in  the  decision  of  that  court,  in  the  once 
famous  case  of  Stowe  r.  Lord  Zouch  (Plowd  353). 
Mr.  Justice  Catline,  speaking  of  a  fine,  levied  in 
pursuance  of  the  4  Henry  VII.,  compared  it  to 
"  Janus,  who,  he  said,  was  Noah,  but  the  Romans 
occasumally  called  him  Janus,  and  used  to  paint  him 
with  two  faces,  one  looking  backwards,  in  respect 
that  he  had  seen  the  former  world,  which  was  lost  by 
the  flood,  and  the  other  looking  forwards,  for  which 
reason,  they  called  him  Janui  bifr<m».  And  also  he 
carried  a  key  in  his  hand,  his  power  to  renew  the 
new  world  by  his  generation.  So  here  the  act  creates 
as  it  were,  a  flood,  by  which  all  former  rights  bef<Nre 
the  fine  shall  be  drowned  by  non-claim,  for  non-claun 
is  the  flood,  and  the  fine  begets  a  new  generation, 
which  is  the  new  right,  for  the  fine  makes  a  new  right 
and  is  the  beginning  of  a  new  world,  which  proceeds 
from  the  time  of  the  fine  downwards.*'* 

*  The  quaintjiess  of  idea  in  these  observations  is  more  re- 
markable even  than  the  quaintness  of  expression.  The  exceeding 
simplicity  and  unwordliness  which  is  observable  in  the  language 
of  many  of  our  older  judges,  is  quite  in  keeping  with  the  opinion 
that  they  were  "  legal  monks."  It  was  the  fashion  of  those 
days  to  leave  nothing  to  be  understood.  Ellipsis  was  a  fignre 
unkn6wn  to  the  lawyer.  The  grave  manner  in  which  they 
sometimes  enunciated  the  most  self-evident  &ct8,  is  quite  ludi- 
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lu  \he  case  of  Swans  (7  Rep.)  it  is  hi 
nets  belong  equally  to  the  owner  of  tl 
the  owner  of  the  female  swan  ;  end  this 
of  the  law :  "  The  reason  thereof  is  f 
teason  in  nature ;  for  the  cock  sw&n  is  i 
representation  of  an  affectionate  and  tn 
his  wife  above  all  other  fowls;  for  th 
holdeth  himself  to  one  female  only, 
cause,  nature  has  conferred  on  him  a  g. 
others;  that  is,  to  die  so  joyfully,  1 
sweetly  when  he  dies ;  upon  which  the 

"'Dnlcia  ddecta modulatur  carmina  1 
CantaCor,  ejgaui,  funerig  ipse  sui,  S 

Many  other  examples  might  be  givi 
will  suffice  as  specimens  of  early  law  lit 
BQght  add  to  these,  some  which  wou 
far  the  modem  lawyer  has  improved 
cemoTs,  in  point  of  elegance  of  style 
taste.  The  love  ot  fine  vmting  whicl 
setting  sin  of  our  older  lawyers,  appear: 
inherited  by  their  descendants.  Ug 
proverbial  for  their  fondness  for  rich  ■ 
gay  dressi  and,  in  something  of  a  like 
whose  subject  requires  from  them  notb 
and  unvarnished,  are  fond  of  florid,  la 
author  of  the  "  Pursuits  of  Literature 

avu.  Wlien  Sir  Thomas  Wyat  was  arrugnec 
in  Queen  Mary's  days,  the  Solicitor-General  i 
"This  shall  be  called  Wyat'a  Rehellion,  as  the 
Tiler  is  called  Wat  Tiler's  RebelUon." 
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Mr.  Haigrave  for  his  literary  attempts ;  and  certainly, 
as  the  reader  must  admits  not  without  justice. 

**  With  Hargrave  to  the  Peers  approach  with  awe^ 
And  sense  and  grammar  sink  in  Yorke  and  law.** 

The  following  is  the  passage  to  which  Mr.  Mathias 
refers : — Of  Charles  Yorke,  Hargrave  says,  **  He  was 
a  modem  constellation  of  English  jurisprudence,  whose 
digressions  from  the  exuberance  of  the  best  judicial 
knowledge  were  illustrations,  whose  energies  were 
oracles,  whose  constancy  of  mind  was  won  into  the 
pinnacle  of  our  English  forum,  at  an  inauspicious 
moment ;  whose  exquisiteness  of  sensibility  at  almost 
the  next  moment,  from  the  impression  of  imputed 
error,  stormed  the  fort  of  even  his  highly-cultivated 
reason,  and  so  made  elevation  and  extinction  contem- 
poraneous; and  whose  prematureness  of  fate,  has 
caused  an  almost  insuppliable  interstice  in  the  science 
of  English  equity." 

The  splendid  confusion  of  metaphors  in  this  rhapsody 
reminds  us  of  the  fate  of  Tarpeia,  who  sunk  beneath 
her  ornaments.  The  besetting  sin  of  lawyers  has  some- 
times displayed  itself  in  those  whose  classical  training 
should  hav^  produced  better  things.  Lord  Stowel,  whose 
literary  accomplishments  are  well  known,  has  spoken 
of  '*  Dockets  which  betray  a  taint  and  leaven  of  sus- 
picion.*' This  unhappy  expression  drew  forth  the 
sarcastic  criticism  of  Lord  Brougham.  In  another 
place,  the  noble  civilian  observes,  that  "when  the 
claimant  steps  out  of  his  affidavit,  he  steps  into  empty 
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space !"     " To  travel  out  of  the  record"  was  also  a 
favorite  expression  of  his — although 

"  Oxford's  fav'rite  son. " 

Mr,  (afterwards  Sir  R.)  Dallas,  who  was'  a  junior 
counsel  for  Warren  Hastings  is  reported  to  have  said 
in 'one  of  bis  speeches — **  now  we  are  advancing  from 
the  starlight  of  circumstantial  evidence^  to  the  day- 
light  of  discovery ;  the  sun  of  certainty  has  melted 
the  darkness, — ^and  we  have  arrived  at  the  facts  ad- 
mitted by  both  parties.''  "  When  I  cannot  talk  sense," 
says  Curran^  ^'I  talk  metaphor." 

Feame,  who  was  an  accomplished  classical  scholar, 
speaking  X)f  some  moot-question  in  our  laWj  observes, 
that  it  **  hath  been  a  point  that  hath  long  walked  in 
Westminster  hall." 

It  has  been  a  usual  complaint  that  the  diiHcultj  of 
understanding  law,  is  greatly  aggravated  by  the  bar- 
barous phraseology  in  which  the  lawyers  vmte. 

An  M.D.  once  reproached  a  learned  counsel,  with 
what  Mr.  Bentham  would  call  the  "  uncognoscibility" 
(rf  the  technical  terms  of  law.  "  Now,  for  example," 
said  he,  "I  never  could  comprehend  what  you  meant 
by  docking  an  entail"  " My  dear  doctor,"  replied 
the  barrister,  *^  I  don't  wonder  at  that,  but  I  will 
soon  explain  the  meaning  of  tEe  phrase ;  it  is  doing 
what  your  profession  never  consent  to — suffering  a 
recovery .'"  Technical  terms  must  always  seem  un- 
eouth,  and  be  unintelligible  to  those  to  whom  the 
science  in  which  they  are  used  is  unknown,  and 
perhaps  abstractedly  speaking  law  phrases  are  not  one 
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whit  more  barbarous  and  uncognoscible  than  those  of 
any  other  science. 

The  phrases  used  in  Scottish  law  are  even  more 
difficult  and  obscure,  than  those  in  use  on  this  side  of 
Tweed ;  and  this  arises  from  the  circumstance  that 
the  Scotch  lawyers  employ  words  in  ordinary  use  in 
a  certain  technical  sense.  When  a  judge  wishes  to 
be  peremptory  in  an  order,  he  ordains  parties  to  cofi- 
descend  ;  when  he  intends  to  be  mild,  he  recommends 
them  to  lose  their  pleas.  When  anybody  thinks  proper 
to  devise  his  estates  for  the  benefit  of  the  poor,  he  is 
considered  by  the  law  of  Scotland,  to  mortify  them. 
Witnesses  are  brought  into  court  upon  a  diligence^ 
and  before  they  can  be  examined,  they  must  be 
purged.  If  a  man  loses  his  deceased  elder  brother's 
estate,  it  is  called  a  c(mquest !  The  elegant  phrases 
of  *' blasting  you  at  the  horn,"  ^'poinding  your 
estate,"  **  consigning  you  to  the  Fisc,"  exceed  any 
barbarisms  for  which  Westminster  hall  need  to  blush. 
We  have,  however,  assuredly  some  phrases  which 
sound  strange  in  laymen's  ears — docking  an  entail — 
seized  in  fee — ^villains  in  gross,  &c. 

When  Sir  Thomas  More  was  at  Bruges,  some  bold 
doctor  offered  a  challenge  to  the  world,  to  dispute 
on  any  given  subject.  More  readily  accepted  the 
challenge,  and  proposed  the  following  question: 
*'  Whether  beasts  taken  in  withernam  can  be  re- 
plevied ?"  This  question,  touching  a  point  of  our 
municipal  law,  abashed  the  sophist,  who  pretended 
to  universal  knowledg^e,  and  who,  at  once,  withdrew 
from  the  field. 
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This  suggests  to  us  another  anecdote.  Shortly 
after  Lord  Keeper  Williams  (who  had  never  received 
a  legal  education)  had  taken  his  seat  in  chancery, 
**  one  of  the  bar/'  says  his  biographer.  Dr.  Hacket, 
''  thought  to  put  a  trick  upon  his  freshmanship  and 
trouled  out  a  motion  crammed  like  a  granada  with 
obsolete  word,  coins  of  far-fetched  antiquity,  which 
had  been  long  disused,  worse  than  Sir  Thomas  More's 
Averia  de  [in]  witliernam  among  the  masters  of  Paris, 
[Bruges].  In  these  misty  and  recondite  phrases,  he 
thought  to  leave  the  new  judge  feeling  after  him  in 
the  dark,  and  to  make  him  blush  that  he  could  not 
give  answer  to  such  mystical  terms,  as  he  had  con- 
jured up.  But  he  dealt  with  a  wit,  that  was  never 
entangled  in  a  bramble-bush ;  for,  with  serious  face, 
he  answered  him  in  a  cluster  of  the  most  crabbed 
notions,  picked  out  of  metaphysics  and  logic,  as  cate* 
gorematical  and  syncategorematical,  and  a  deal  of 
such  drumming  stuff,  that  the  motioner,  being  foiled 
at  his  weapon,  and  well  laughed  at  in  court,  went 
home,  with  this  new  lesson,  that  he  that  tempts  a 
wise  man  in  jest,  shall  make  himself  a  fool  in  earnest." 
The  absurdity  of  the  terms  aud  questions  with  which 
the  writings  of  the  old  schoolmen  are  stuffed  fuUy 
equal,  or,  rather,  much  surpass,  those  of  our  common 
law.  Mr.  Roscoe  very  properly  enquires  whether  the 
following  question  would  not  have  puzzled  the  brag- 
gododo  of  Bruges  as  much  as  that  of  Sir  Thomas 
More.  ''  An  proeter  esse  reale  actualis  essentue^  sit 
aliud  esse  necessarium  quo  res  actualiter  existat?** 
That  is, — "  Whether,  besides  the  real  being  of  actual 
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being,  there  be  any  other  being  necessaiy  to  came 
athingtobe?" 

There  is  a  certain  expression  in  "  our  legal  tongne*' 
which  is  apt  to  puzzle  the  student,  and  one  perhaps 
it  would  be  difficult  to  explain,  consistently  with  good 
sense.  When  any  fact  is  stated  in  terms  so  preciae 
and  defined,  that  no  implication  to  the  contrary  can 
possibly  arise — ^such  a  statement  is  said  to  be  *^  cer- 
tain, to  a  certain  extent,  in  every  particular." 

Many  of  our  law  terms  are  derived  from  the  Nor- 
man-Freiich ;  some  from  the  Latin.  We  need  hardly 
observe,  that  in  former  times  Norman  French  was  the 
especial  language  of  the  law.  The  histoiy  of  our 
law-tongue  displays  it  as  having  und^one  a  variety  of 
changes. 

"  The  Frenchmen "  says  Fortescue,  "  after  their 
coming  into  England,  reckoned  not  the  accounts  of 
their  revenues  but  in  their  own  language,  lest  they 
should  be  deceived  therein ;  neither  had  they  delight 
to  hunt  and  exercise  other  sports  and  pastimes,  and  at 
dice-play  and  the  hand-ball  but  in  their  own  proper 
tongue.  Wherefore,  the  Englishmen,  by  much  using 
of  their  company,  grew  in  such  a  perfectness  of  the 
same  language,  that  at  this  day,  in  such  plays  and  ac- 
counts, they  use  the  French  tongue.  And  they  weie 
wont  to  plead  in  French,  until  by  force  of  a  certain 
statute  that  manner  was  much  restrained.'*  This  sta- 
tute was  the  S6  Edward  III.,  the  preamble  of  it  re- 
cites that,  "  The  laws,  customs,  and  statutes,  of  this 
realm  are  not  commonly  known,  and  they  are  pleaded, 
declared  upon,  and  decided  in  the  French  language. 
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which  is  much  unknown  in^  this  kingdom ;  so  that 
parties  to  suits  do  not  know  what  is  said  f6r  them  or 
against  them,  by  their  Serjeants  and  pleaders,  &c.** 
It  then  enacts  that  all  pleas,  &c.,  shall  be  pleaded,  &c., 
in  English  and  entered  in  Latin.  But  the  French  law- 
terms,  as  being  more  significant,  were  still,  and  are 
now,  continued  in  general  use.  In  the  reign  of  George 
II.  an  act  was  passed,  requiring  that  all  the  records 
should  be  enrolled  in  English.  Whether  or  not  the 
change  has  produced,  the  desired  effect,  and  parties 
are  now  better  than  heretofore  acquainted  with 
whatever  is  said  for  or  against  them,  may  be  doubted. 
But  an  appearance,  at  least,  of  mystery  has  been 
removed. 

The  following  is  a  specimen  of  the  extraordinary 
jargon,  composed  of  English,  French,  and  Latin, 
which  was  spoken  at  one  time  by  the  lawyers.  It  is 
taken  from  minutes  of  charges  delivered  to  different 
grand  juries,  by  Sir  Geo.  Croke,  judge,  in  the  reigns  of 
James  L  and  Charles  I.  The  jury  are  directed  to  in- 
quire, ''  de  ceux  que  voila  purtraiture  le  picture  del 
Dieu  semble  al  un  honune  one  grey  beard ;  car  ceo 
est  un  damnable  offence,  il  n'est  d*  etre  measures. 
Heaven  is  his  throne  and  earth  is  his  footstool,  et  pur 
ceo  ils  que  voile,  imdertake  de  measure.  Dieu  doyent 
ruents,  higher  than  the  heavens  cujus  mensura  (com- 
mene  un  dit)  est  altior  coelo,  latior  terra,  et  profundior 
mare."  In  another  place  he  informs  the  grand  jury, 
"  Car  jeo  dye  pur  leur  amendment,  ils  scant  semblable 
als  vipers  labouring  pur  eat  out  the  bowells  del 
terre,  which  brings  them   forth.     De  Jesuits  leur 
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positions  sout  damnable.  La  Pape  a  deposer  Rojes^ 
ceo  est  le  badge  et  token  del  Antichrist.  Doyes  etre, 
careful  a  discover  eux.  Receivers  of  stolen  goods  are 
semblable  a  les  horse  leaches,  which  still  ciy,  Bring, 
Bring."  The  fashion  of  speaking  French  in  this 
country  in  ancient  days,  produced  a  most  extraordi- 
nary jargon  of  which  law-French  is  the  legitimate  die- 
scendant  It  is  to  this  jargon  that  Chaucer  alludes  in 
his  prologue  to  the  Priore8s*s  Tale. 


« 


And  Frenche  she  spake  fill  fetously. 

After  the  scole  of  Stratforde  at  Bowe, 

For  Frenche  of  Paris  was  to  her  nnknowe." 


After  tills  time,  to  pronounce  law-French  like  French, 
at  the  exercises  or  mootings  in  the  inns  of  court,  was 
punishableJ  It  is  not  likely,  however,  that  many 
convictions  ensued  this  law.  In  Chaucer's  days,  the 
lawyers  seem  to  have  been  fond  of  using  their  el^ant 
tongue,  not  simply  in  their  pleadings,  but  also  in  con- 
versation. "  The  man  of  law "  in  the  Canterbury 
Tales,  says, 


ft 


Hoste  (quoth  he)  de  pardeu  jeo  assent."* 


The  enormous  size  of  our  law  libraries  is  an  evil 
of  comparatively  recent  growth.  At  the  beginning 
of  the  17th  century,  Dr.  Wynne  told  Mr.  Justice 

*  From  an  ancient  manuscript,  quoted  by  Hickes  in  the  pre- 
face of  his  ThesauruBj  we  learn  that  English  begnn  to  be  the  an- 
guage  in  which  schoolboys  construed  their  lessons  in  the  reign 
of  Richard  the  Second. 
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Finch,  and  with  a  sneer,  as  though  he  held  it  a  re- 
proach, *'  that  all  the  common  law  books  in  the  realm 
might  be  carried  in  a  wheel-barrow.*'  Quaint  old 
Fuller  treats  the  matter  in  another  light.  "  I  can- 
not but  admire,"  he  says,  *'  at  the  comparative  paucity 
of  the  books  of  our  common  law,  in  proportion  to 
those  written  of  the  civil  and  cannon  law.  Oh,  how 
corpulent  are  the  corptues  of  both  those  laws !  be- 
sides their  shadows  are  far  bigger  than  their  bodies ; 
their  glosses  larger  than  their  text.  Insomuch,  that 
one  may  bury  two  thousand  pounds  and  upwards,  in 
the  purchase,  and  yet  hardly  comprise  a  moiety  of 
tbem :  whereas  all  the  writings  of  the  common  law 
with  all  the  year  books  belonging  thereunto,  may  be 
bought  for  threescore  pounds  or  thereabouts." 

Coke,  in  his  preface  to  his  reports,  speaksftus  of  the 
principal  works  in  the  law  libraries  of  his  time. 
"  To  the  former  reports,  youj  may  add  the  exquisite 
and  elaborate  commentaries  of  Master  Plowden,  a 
grave  man  and  singularly  learned ;  and  the  summary 
and  fruitful  observations  of  that  famous  and  most 
reverend  judge.  Sir  J.  Dyer,  late  chief  justice  of  the 
Connnon  Pleas,  and  mine  own  simple  labours :  then 
have  you  fifteen  books  or  treatises,  and  as  many  of  the 
reports,  beside  the  abridgments  of  the  common  law ; 
for  I  speak  not  of  the  acts  and  statutes  of  parliament, 
of  which  there  be  divers  great  volumes."  From  this 
we  may  gather,  that  in  Coke's  time,  a  lawyer  was  com- 
pelled to  be  acquainted  veith  something  more  than 
thirty-six  volumes ;  and,  having  them  on  his  shelves, 
he  was  considered  in  possession  of  a  complete  law 
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library.*  In  ancient  times^  the  reports,  which  now* 
form  so  large  a  proportion  of  a  lawyer's  library,  were 
undertaken,  according  to  Coke,  by  '^  four  discreet  and 
learned  professors  of  the  law,  selected  by  the  kings  of 
this  realm."  Their  duty  he  states,  as  being  ^'to  re* 
port  the  judgments  and  opinions  of  the  reverend 
judges,  as  well  for  resolving  of  such  doubts  and  ques- 
tions wherein  there  was  diversity  of  opinion,  as  to  fix 
the  genuine  sense  and  construction  of  such  statutes 
and  acts  of  parliament  as  were,  from  time  to  time, 
enacted."  These  reporters  received  a  stipend  from 
the  king.  [Pref.  Plowden,  Rep.]  The  period  diuing 
which  the  proceedings  of  the  court  were  thus  reported 
is  uncertain.  Sir  Edward  Coke  considered  that  it 
commenced  with  the  reign  of  Edward  III.,  and  ended 
with  that  of  Henry  YII.  Douglas,  in  his  preface  tb 
his  reports,  says,  that  it  terminated  in  the  beginning 
of  Henry  the  Eighth's  reign.  (See  also  Pref.  to  5 
Mod.  6.) 

It  is  generally  supposed  that  the  Year  Books — a  set 
of  reports  in  law  French  and  extending  from  the 
times  of  Edward  II.  to  those  of  Henry  VIII.,  or,  at 
least,  a  portion  of  them — ^were  the  work  of  these  sti- 
pendiary reporters.     In  reference  to  the  Year  Books, 

*  For  the  infomiation  of  our  legal  friends,  we  beg  to  giye  a 
list  of  what  would  have  been  conudered  by  a  lawyer  of  Elita- 
beth'a  time  a  tolerably  well  furnished  law  library.  The  Year 
Books  Keilway,  Plowden,  Dyer,  Coke;  these  were  his  ''re- 
ports.'' The  text-books  were  Bracton,  Fleta,  Glanvil,  Mirrour, 
Littleton,  Perkins,  Finch's  Law,  Fitzherbert's  Natura  Brevium, 
Doctor  and  Student,  West's  Symboleography,  (an  anticipation 
of  Bythewood's  Precedents,)  and  Crompton  on  Courts. 
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^er  North  observes,  "it  is  obvious  what  defer- 
ence ought  to  be  had  to  them,  more  than  to  the 
modem  reports ;  for>  passing  by  their  very  short  and 
material  rendering  the  sense  of  the  pleaders  and  of 
the  court,  it  must  be  observed  that  the  whole  cause, 
as  well  the  special  pleadings  as  the  debates  of  the 
law  thereupon,  were  transacted  or  alleged  at  the  bar ; 
and  the  protbonotaxies,  ex-officio,  afterwards  made 
up  the  records  in  Latin.  And  the  court  often  con- 
deicended  to  discourse  with  the  Serjeants  about  the 
discretion  of  their  pleas^  and  the  consequences,  with 
respect  to  their  clients.  And  the  court  did  all  they 
eouU  to  prevent  errors  and  oversights.'* 

The  first  collection  of  reports  after  the  year  books, 
k  that  of  Edmund  Plowden,  whom  Daines  Bar- 
lington  has  denominated  "  the  most  accurate  of  all 
reporters."  This  eminent  man,  after  spending  three 
years  at  Cambridge,  in  the  study  of  philosophy 
and  medicine,  began,  probably  at  some  Inn  of  Chan- 
ceiy,  in  his  twenty-eighth  year,  to  apply  himself  to 
legal  studies;  but  shortly  afterwards,  for  a  reason 
not  known,  entered  at  Oxford,  and  was,  in  four 
years,  admitted  by  that  university  to  practice  physic 
and  chirurgery.  In  the  thirty-fifth  year  of  his  age 
ke  resumed  his  legal  studies,  and  was  soon,  to  borrow 
the  quaint  expression  of  Anthony  a  Wood,  "account- 
ed an  oracle  of  the  law.'^  His  rise  in  his  profession 
was  much  obstructed  by  his  adherence  to  Catholi- 
cism; but  his  reputation  was  extensive,  both  for 
honesty,  law,  and  industry.  "And  an  excellent 
medley  is  made,"  says  old  Fuller,    "when  honesty 
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and  ability  meet  in  a  man  of  his  profession/'  It 
is  saidy  so  devoted  was  he  to  his  books,  that  for 
three  years  he  never  went  out  of  the  Temple.  His 
famous  commentaiieSy  embracing  reports  of  cases  dur- 
ing the  reigns  of  Edward  YI.,  Mary,  and  Elizabeth, 
were  published  in  1571.  For  the  most  part,  these 
reports  were  revised  by  the  judges,  whose  opinions 
they  ccmtain. 

To  these,  followed  the  rq>orts  of  Sir  George 
Croke,^  a  worthy  judge,  who  is  described  by  Sir 
Harbottle  Grimstone,  as  having  *^  attained  to  a  pro* 
found  judgment  and  science  in  the  laws  of  the  land, 
and  to  a  singular  intelligence  of  the  true  reasons 
thereof,  and  principally  in  the  forms  of  good  plead- 
ing.**   *'  He  heard,**  says  Grimstone,  "  patiently,  and 

*  Croke  was  descended  finom  an  mcient  fiunily,  whose  reiJ 
name  was  Le  Bkrant,  wfai^h,  in  conseqiienoe  of  th«r  having 
taken  the  losiiiff  tide  m  the  wan  of  York  and  Lancaster^  ibcf 
changed  to  Croke.  Croke't  reports  are  usually  quoted  accord* 
ing  to  the  reigns  to  which  ihej  refer — ^Elisabeth,  James,  Charles. 
A  little  barrister,  named  Morgan,  in  arguing  a  case  in  the  King^r 
Bench,  quoted  so  frequently  from  Croke  Cbarlee,  Croke  James* 
and  Croke  Elizabeth,  that  the  whole  bar  became  convulsed  with 
laughter,  and  he,  in  consequence,  obtained  the  wiiMgmei  of 
"  Frog  Morgan."  This  worthy  advocate  was  remarkable  for  his 
diminutive  stature.  The  following  anecdote  has  been  related  of 
him,  as  of  many  others.  Before  he  was  much  known  at  the  bar 
he  was  beginning  to  open  a  case,  when  Lord  Mansfield,  in  a 
tone  of  grave  rebuke,  addressed  him,  ''Sir,  it  is  usual  for 
counsel  when  they  address  the  court  to  stand  up,**  ''  I  om 
standing,  my  lord,"  screamed  Frog  Morgan:  ''I  have  been 
standing  these  five  minutes!'* 
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nerer  spake  but  to  purpose,  and  was  always  glad 
when  matters  were  represented  unto  him  truly  and 
dearly :  he  had  this  discerning  gift,  to  separate  the 
truth  of  the  matter,  from  the  mixture  and  affection 
of  the  deliverer,  without  giving  the  least  offence. 
He  was  resolute  and  steadfast  for  truth ;  and  as  he 
desired  no  employment  for  vain  glory,  so  he  refused 
none  for  fear ;  and  by  his  wisdom  and  courage  in 
conscionably  performing  his  charge,  and  carefully 
discharging  his  conscience  and  his  modesty  in  spar- 
ingly speaking  thereof,  he  was  without  envy,  though 
not  without  true  glory."  These  reports  were  origin 
nally  written  in  law  French,  but  not  being  published 
until  1671,  when  they  were  given  to  the  world,  by 
Sir  Harbottle  Grimstone,  Ctoke*s  son-in-law,  the  editor 
was  compelled  to  translate  them  in  consequence  of  an 
ordinance  of  the  long  parliament,  to  which  we  have 
already  adverted.  Grimstone  appears  to  have  felt  this 
necessi^^  a  great  grievance;  for  he  observes,  in  a  note 
to  his  preface,  that  **  there  be  certain  legal  formalities 
and  ceremonies  peculiarly  appropriated  and  anciently 
continued  amongst  us ;  so  as  they  seem  now  to  be 
^ueniials  of  the  law  itself;  and  such  I  conceive  are 
the  writings  of  the  orders  and  records  of  courts  in 
such  peculiar  hands,  the  printing  of  law  reports  in 
their  proper  letter  and  native  tongue.*-  In  accord- 
ance with  this  view,  and  determining  to  sacrifice  no 
estential  of  the  law  that  he  could  help,  he  printed 
these  reports  in  black  letter.  He  observes,  "  this 
book  passeth,  in  surety  of  law,  most  of  our  former 
reports,  which  were  chiefly  composed  of  the  sudden 
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speeches  of  the  justices,  upon  the  motion  of  cases  by 
theseijeants  and  counsellors  at  the  bar.  But  most 
of  the  cases  herein,  are  matters  of  law  tried  upon 
demurrer,  or  by  special  verdict,  containing  matters  in 
law,  which  both  were  debated  by  those  of  the  bar 
and  bench,  to  the  uttermost ;  and  in  the  end  allowed^ 
or,  for  the  cause  shown,  disaUowed." 

In  modem  times,  reporting,  like  all  other  branches 
of  law-literature,  has  been  pursued  as  a  source  of 
profit,  and  a  means  of  obtaining  notoriety.  The 
consequence  has  been,  that  our  reports  and  text 
books  have  become  niunerous  and  leng^y-— costly  to 
the  purchaser,  to  become  profitable  to  the  seller. 

A  young  man  desires  to  become  known  to  the  great 
brief-giving  world.  In  vain  has  he,  for  many  terms, 
displayed  himself,  dully  apparelled  in  wig  and  gown 
in  *^  King's  or  Common  Bench ;"  in  vain  at  circuit 
or  session's  ball  has  he  fiirted  with  the  fair  daugh- 
ters of  wealthy  attomies,  or  handed,  with  seducing 
air,  Mrs.  Sub-poena  to  supper;  his  table  remains  as 
nude  as  ever,  his  fee-book  as  empty  of  figures.  He 
forthwith  makes  up  his  mind  to  write  a  book. 
And  lo !  he  iuditeth  one — Cruise's  Digest,  eked  out 
with  Sugden's;  Vendors  and  Purchasers  afford  the 
materials   for    one  half;    a  few  precedents   copied 

from  Mr.    A.    B 's    MSS.  during  pupilage, 

and  a  half-dozen  modem  acts  of  parliament,  serve 
admirably  to  swell  the  volume— its  price,  and  its 
author's  reputation.  A  succession  of  productions  of 
this  kind  succeed  in  nine  cases  out  of  ten,  in  forcing 
a  young  man  into  notice ;  and  to  this  fact  we  may' 
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aBcribe  no  inconsiderable  portion  of  the  books  we 
have.  An  eminent  barrister  said  the  other  day^ 
that  if  matters  went  on  as  they  promised  to  do, 
he  should  be  pointed  out  as  the  only  man  in  Lin- 
coln's Inn,  who  had  not  written  a  book.  The  nu- 
merous changes  that  are  effected  every  session  in 
different  branches  of  our  law,  contribute  something 
towards  this  overwhelming  increase  of  law  literature, 
interfering  however,  sadly  with  works  whose  pub- 
Ucation  they  just  succeed*  A  publisher  of  a  welU 
known  work  on  Criminal  Law,  had  just  brought  out 
a  new  edition,  when  Sir  Robert  Peel's  acts  passed. 
It  is  said,  he  immediately  applied  to  the  statesman 
for  compensation! 

A  certain  special  pleader  was  one  day  stating  a 
variety  of  objections  to  the  alterations  introduced 
into  the  practice  of  our  common  law  courts.  These 
objections  were  clearly  shown  untenable  by  the  indi- 
vidual with  whom  he  was  conversing;  on  which,  find- 
ing himself  pressed,  he  exclaimed,  *^  all  you  say  may 
be  very  good,  but  I  have  just  published  a  new  edition 
of  my  book,  and  more  than  one  half  will  be  left  upon 
my  hands."  Dean  Swift  has  said  that  if  books  and 
acts  of  parliament  continued  to  increase,  as  they  were 
doing  in  his  time,  it  would  become  impossible  to  be  a 
lawyer.* 

*  Lord  Thurlowhad  once  a  dispute  with  the  Earl  of  Stanhope, 
reapecting  a  certain  act  of  Parliament.  Upon  investigation,  it 
i^peared  that  the  chancellor  was  wrong—"  Ohl"  he  exclaimed, 
in  \aa  gruff  tones,  "  d — ^n  the  act    I  can  manage  weU  enough 
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Much  of  the  evils  which  the  increase  of  the  law 
haa  inflicted  on  the  lawyer,  have  resulted  from  the 
number  and  complexity  of  the  acts  of  Parliament 
which  the  legislature  in  their  wisdom  have  passed. 
The  titles  of  some  of  these  acts  are  really  curiosities. 
Take  the  2Sd  Geo.  II.,  cap.  26,  for  example,  ''  An 
act  to  continue  several  laws  for  the  better  regulating 
of  Pilots  for  the  conducting  of  ships  and  vessels  from 
Dover,  Deal,  and  the  Isle  of  Thanet,  up  the  rivers  of 
Thames  and  Medway;  and  for  permitting  rum  or 
spirits  of  the  British  Sugar  Plantations,  to  be  loaded 
before  the  duties  of  excise  are  paid  thereon ;  and  to 
continue  and  amend  an  act  for  preventing  frauds  in 
the  admeasurement  of  coals  in  the  city  and  liberty  of 
Westminster ;  and  for  ascertaining  the  rates  of  water- 
caniage  upon  the  said  river ;  and  for  the  better  regu- 
lation and  government  of  seamen  in  the  merchant 
service :  and  also  to  amend  so  much  of  an  act  made 
in  the  first  year  of  the  reign  of  King  George  I.,  as 
relates  to  the  better  preservation  of  salmon  in  the 
river  Ribble ;  and  to  regulate  fees  in  trials  at  assises 
and  nied  prius^  upon  records  issuing  out  of  the  office  of 
Pleas  of  the  Court  of  Exchequer ;  and  for  apprehend- 
ing of  persons  in  any  county  or  place ;  and  to  repeal 
so  much  of  an  act  made  in  the  ISth  year  of  the  reign 
of  King  Charles  the  Second,  as  relates  to  the  time 
during  which  the  office  of  Excise  is  to  be  kept  open 
each  day  for  the  future ;  and  to  prevent  the  stealing 

with  the  common  law  ;  but  ai  to  the  acts  of  partiament,  the  devil 
himMlf  couldn't  recollect  them  all." 
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or  destroying  of  turnips ;  and  to  amend  an  act  made 
in  the  2nd  year  of  his  present  majesty,  for  the  better 
regolation  of  attomies  and  solicitors,"  From  the 
nmnber  of  subjects  thus  comprised  in  one  enactment, 
the  Liwyer  is  compelled,  in  order  to  ascertain  and 
possess  the  law  on  a  certain  subject  connected  with 
his  profession,  to  search  through  a  variety  of  pro- 
visions bearing  no  relation  whatever  to  the  matter  of 
lus  enquiry. 

The  number  of  acts  of  Parliament  which  at  present 
incumber  the  statute  book,  is  most  appalling.  Many 
of  them  are  obsolete;  the  purposes  for  which  they 
were  enacted  no  longer  subsist,  and  some  doubts  have 
been  entertained  whether  courts  would  carry  them 
into  effect.  Still  they  continue  to  swell  the  bulk  of 
the  library,  and  to  diminish  the  gains  of  the  lawyer. 
By  the  5th  and  6th  Edward  YL,  c.  33,  it  is  enacted 
that  no  person  shall  make,  to  die  intent  to  sell,  any 
quilt,  mattress,  or  cushions,  *'  which  shall  be  stuffed 
with  any  other  stuff  than  feathers,  wool,  or  flocks," 
upon  pain  of  forfeiting  the  same.  By  the  3d  and 
4fth  Edward  YI.,  c.  19,  it  is  enacted  that  no  person 
should  buy  any  manner  of  oxen,  or  other  cattle,  ex- 
cept **  in  the  open  fair  or  market,"  and  except  for  the 
team  or  dairy,  upon  pain  of  forfeiting  double  the 
value.  There  is  an  exception  in  favour  of  butchers. 
This  act  is  confirmed  by  the  15th  Car.  II.,  c.  8. 
By  the  S5th  Henry  YIIL,  c.  13,  it  is  enacted  that  no 
person  shall  keep  more  than  S0,000  head  of  sheep, 
upon  pain  of  forfeiting  three  shillings  and  fouipence 
per  sheep. 
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It  has  been  said  by  constitutional  writers — ^the 
phrase  is  somewhat  profane— that  Parliament  is  om- 
nipotent* De  Lolme  has  declared  it  can  do  every 
thing  except  make  a  man  a  woman^  or  a  woman  a 
man.  This  opinion  of  its  own  power,  Parliament  itself, 
at  different  times,  appears  to  have  entertained.  In 
the  days  of  "  Bluff  King  Ual,"  it  passed  *'  an  act  for 
the  abolishing  of  diversity  of  opinion  in  certain  arti- 
cles concerning  Christian  religion."  (31  Hen.  YIIL, 
c.  14.)  In  the  reign  of  George  III.,  a  bill  was  in- 
troduced into  the  House  of  Commons  for  the  im-* 
provement  of  the  Metropolitan  Watch.  In  this  bill 
there  was  originally  a  clause  by  which  it  was  enacted 
that  the  watchmen  should  be  compelled  to  sleep  dur« 
ing  the  day.  When  this  clause  was  read  in  cixm- 
mittee,  a  gouty  old  baronet  stood  up^  and  expressed 
his  wish  that  it  could  be  made  to  extend  to  mem- 
bers of  the  House  of  Comomons ;  as  podagra  had,  foi 
many  nights,  to  hia  great  discomfort,  destroyed  his 
sleep,  he  should  be  glad  to  come  under  the  operation 
of  the  enactment  I 

The  carelessness  with  which  our  acts  of  Parliament 
are  prepared  is  most  remarkable.  Lord  Stanhope, 
in  a  speech  in  the  House  of  Lords  in  1816,  mentioned 
ihat  in  a  certain  statute  the  punishment  of  fourteen 
years'  transportation  was  imposed  for  a  particular 
offence,  '^  and  that  upon  conviction  one-half  thereof 
should  go  to  the  king^  and  one-half  to  the  informer'  /" 
It  is  not  difficult  to  surmise  how  this  mistake  arose. 
The  punishment,  as  originally  inserted  in  the  bill,  was 
a  fine,  for  which  transportation  was  afterwards  sub- 
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stituted ;  and  when  the  alteration  was  made^  sufficient 
care  was  not  taken  to  see  what  other  changes  were 
thereby  rendered  necessary.* 

We  need  hardly  pursue  this  subject  any  further* 
In  allusion  to  the  great  increase  of  law  books  which 
took  place  in  his  time^  Lord  Mansfield  has  observed 
that  "  it  did  not  increase  the  quantity  of  necessary 
readings  as  the  new  books  frequently  superseded  the 
old*  When  I  was  young/*  he  adds,  '^  there  were 
few  persons  who  would  confess  that  they  had  not  read 
a  considerable  part  of  tiie  year  books,  whereas  now 
no  one  would  pretend  to  have  done  more  than,  in  very 
particular  cases,  to  haye  consulted  them."  Old  Serjeant 
Maynard,  whom  Rc^er  North  admits  to  have  been 
"  the  best  old  book  lawyer  of  his  time,"  had,  according 
to  the  same  authority,  **  such  a  relish  of  the  Old  Year 
Books,  that  he  carried  one  in  his  coach  to  divert  his 
time  in  travel,  and  said,  he  chose  it  before  any 
comedy."  To  those  who  share  the  learned  Serjeant's 
taste,  the  year  books  are  still  open ;  but  it  is  an  un- 
doubted advantage  to  the  great  body  of  our  lawyers, 
tiiat  they  are  spared  the  necessity  of  a  constant  pe- 
rusal of  these  ponderous  folios,  with  tiieir  painful 
type,  and  crabbed  style.     Charles  Yorke  told  Dr. 

*  The  following  is  the  title  of  a  modem  act  (5  and  6  William 
IV.,  c.  8), ''  An  Act  for  the  more  effectual  Abolition  of  Oaths  and 
Affirmations  taken  and  made  in  various  departments  of  the  State, 
and  to  substitute  Declarations  in  lieu  thereof;  and  for  the  more 
tnOre  suppression  of  voluntary  and  extra-judidal  Oaths."  The 
following  name  given  to  an  act  is  quite  Homeric :  "  The  Stage- 
coach Outside  Passengers'  Numerical  Limitation  Act." 

D  S 


58  LAW   LITERATURE. 

Warburton,  that  if  Blackstone's  Commentaries  had 
been  published  when  he  began  the  stadj  of  the  law, 
it  would  haye  saved  him  the  reading  of  twelve  hours 
in  the  day. 

This  work,  which  has  proved  of  so  much  advan- 
tage to  the  law  student,  was  on  its  appearance  greeted 
with  the  sneers  and  whispered  censures  of  many  of 
our  black  letter  lawyers.  It  became  the  fashion 
amongst  a  certain  class  to  decry  it.  A  gentleman,  not 
long  since  dead,  was  told  by  one  who  prided  himself  on 
being  of  the  old  school,  that  there  was  scarcely  one 
page  in  Blackstone  in  which  there  was  not  one  false 
principle  and  two  doubtful  principles  stated  as  un- 
doubted law.  Home  Tooke,  who  was  always  am- 
bitious of  a  legal  reputation,  declared  "  that  it  was  a 
good  gentleman's  law  book,  clear  but  not  deep."  It 
was  in  short,  obnoxious  to  one  charge,  viz.  that  it  was 
intelligible.  Mr.  Hargrave  is  reported  to  have  said, 
that  "  any  lawyer  who  writes  so  clearly  as  to  be  intel- 
ligible was  an  enemy  to  his  profession."  Thi^  will 
account  for  the  unfavoura*ble  reception  which  Black- 
stone's  Commentaries  met  with  from  some. 
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SKETCHES  OF  EMINENT  LAWYERS. 

Sir  O.  Bridgeman— Lord  Macclesfield — Sir  W.  Blackstone-^ 
Lord  Chancellor  King — Lord  Alvanley — Feame — Bradley — 
Figot — Sir  Julius  Cawar— Mr.  Justice  Burnet — Booth — Sir 
Thomas  Fhimei^-Lord  GifTord— Sir  W.  Grant— Sir  John 
Leach. 

We  subjoin  a  few  notices  of  some  eminent  lawyers  of 
whom  we  have  hitherto  said  nothing. 

Sir  Orlando  Bridgeman  has  been  called  by 
Mr.  Serjeant  Hill^  the  father  of  conveyancers.  He 
was  attached  to  the  monarchial  party  during  the 
troubles  in  the  reign  of  Charles  I.;  and  when  the 
parliament  party  obtained  pre-eminence^  he,  with 
others^  retired  into  the  country  and  applied  himself 
to  the  practice  of  conveyancing.  ^'Betaking  him- 
self to  his  chamber/'  says  North,  "  he  became  the 
great  oracle  not  only  of  his  fellow-sufferers  but  of  the 
whole  nation  in  matters  of  law— his  very   enemies 
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not  thinking  their  estates  secure  without  his  advice.** 
A  poet,  if  his  claim  to  so  high  a  title  will  be  admitted, 
has  thus  celebrated  his  praises — 

"  To  those  ^edlent  conveyancera.  Sir  Oilando  Bridgremair 
and  the  worthy  Mr.  Godfrey  Pahner  : 

Wue  Greece  and  Rome  did  this  in  both  combine 

To  make  addresses  to  the  Delphian  shrine  ^ 

And  with  divine  ApoUo  to  advise. 

Was  the  prdudium  to  an  enterprise. 

Few  Englishmen  dare  purchase  an  estate 

Unless  your  wisdom's  unsophisticate 

The  title  vouch.    Ye  can  stop  Hjrmen's  way  z 

For  portions^  jointures,  both  sexes  must  pay 

Due  thanks.     Wise  fathers  ranters  keep  in  awe. 

Craving  from  ye,  the  oracles  of  law. 

Help  to  entail  their  lands ;  whilst  yourselves  be 

Tenants  of  riches,  of  renown,  in  fee." 

Sir  Jeffrey  Pakner,  to  whom  these  verses  were 
equally  addressed^  was^like  Biidgeman^  warmly  zealous 
for  the  royal  cause.  ''  During  all  the  troubles  of  the 
times,"  says  Roger  North,  *'he  lived  quiet  in  the 
Temple,  a  professed  and  known  cavalier;  and  no 
temptation  of  fear  or  profit  ever  shook  his  principle. 
He  lived  then  in  great  business  of  conveyancing,  and 
had  no  clerks  but  such  as  were  strict  cavaliers.  One, 
I  have  heard,  was  so  rigid  that  he  could  never  be 
brought  to  write  Oliver  with  a  great  O.  And  it  was 
said,  the  attorney  (Palmer  was  made  attorney-general 
on  the  restoration)  chose  to  purchase  the  manor  of 
Charleton  because  his  master's  name  sounded  in  the 
style  of  it." 

In  168dj  he  published  "  Bridgenum*s  Conveyancer; 
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being  select  precedents  of  Deeds  and  Instruments." 
Upon  the  dismissal  of  Lord  Clarendon,  the  great  seal 
was  given  to  Bridgeman ;  but,  according  to  Burnet,  his 
practice  having  lain  so  entirely  in  the  common  law, 
he  did  not  seem  to  know  what  equity  was.  '^He 
laboured  very  much,"  says  Roger  North,  ''to  please 
everybody ;  and  that  is  a  temper  of  ill  consequence 
in  a  judge.  It  was  observed  of  him,  that  if  a  cause 
admitted  of  divers  doubts,  which  the  lawyers  call 
points,  he  would  never  give  all  on  one  side,  but  either 
party  should  have  somewhat  to  go  away  with."  His- 
torians, following  Burnet,  have  generally  said  that  the 
chancellorship  was  taken  from  Bridgeman  because  he 
refused  to  put  the  great  seal  to  a  proclamation,  dis^ 
pensing  with  some  penal  laws;  but  this  is  untrue. 
There  is  no  reason  to  doubt  that  his  advanced  age  was 
the  true,  as  well  as  the  ostensible,  cause  of  his  resig- 
nation. 

Although  the  profession  have  always  considered 
Thomas  Parker,  Lord  Macclesfield,  in  point  of 
abilities,  as  having  worthily  filled  the  seat  of  Lord  Not- 
tingham and  Lord  Somers,  his  name  is  almost  un- 
known to  the  public,  except  in  reference  to  his  un- 
happy fate.  He  is  said  to  have  practised  in  Derby, 
as  an  attorney,  for  some  years  before  he  was 
called  to  the  bar ;  but,  as  one  of  his  biographers 
has  observed,  this  is  probably  a  mistake,  as  he 
entered  at  the  Inner  Temple,  in  1683,  and  was 
called  in  1691,  ''not  many  months  after  the  expi- 
ration of  the  required  term  of  studentship."  He 
soon  rose  to  distinction  as  an  advocate ;  and,  being 
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elected  member  for  his  native  town,  Derbj^  became, 
in  parliament,  a  powerful  supporter  of  the  whig  ad- 
ministration. He  took  an  active  part  as  one  of  the 
managers  in  the  impeachment  of  Dr.  Sacheverell — 
one  of  the  most  ill-advised,  and  that  is  saying  a  good 
deal,  that  the  whigs  were  ever  engaged  in.  His  po- 
litical services  soon  obtained  him  his  desired  reward, 
and,  on  the  death  of  Sir  John  Holt,  he  was  appointed 
chief  justice  of  the  Queen's  Bench.  It  is  to  this 
that  Defoe  alludes.  Addressing  the  high  church 
party,  who  regarded  Sacheverell  as  a  martyr,  he  says, 

• 

"  you  are  desired  to  take  particular  notice  of  her 
Majesty  having  severely  punished  Sir  Thomas  Parker, 
one  of  the  managers  of  the  House  of  Commons,  for 
his  barbarous  treatment  of  the  doctor,  in  pretending 
in  a  long  speech  to  show,  as  he  called  it,  the  imperti- 
nence and  superficial  jingle  of  the  doctor's  speech. 
Her  Majesty  being,  as  you  know,  heartily  concerned 
for  this  prosecution,  hath  testified  her  care  of  the 
doctor's  character,  in  most  jusdy  punishing  that  for- 
ward gentieman,  having  condemned  him  for  his  bold- 
ness to  perpetual  confinement,  being  appointed  to 
the  constant  drudgery  of  Lord  Chief  Justice  of  the 
Queen's  Bench ;  a  cruel  and  severe  sentence  indeed!" 
When  Lord  Cowper  resigned  the  great  seal,  on  the 
formation  of  the  Harley  cabinet,  strong  efforts  were 
made  to  induce  Parker  to  accept  it ;  but  they  were 
unavailing.  Having  been  created  Lord  Parker,  Baron 
of  Macclesfield,  by  George  the  First,  shordy  after  his 
accession,  Parker  was,  in  1718,  on  the  final  retire- 
ment of  Lord  Cowper,  appointed  Lord  Chancellor,  and 
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in  17Sly  created  Viscount  Parker  and  Earl  of  Maccles- 
field. After  this,  honours  were  showered  upon  him 
with  a  bountifiil  hand^  by  his  rojal  master,  who 
seems  to  have  become  greatly  attached  to  him.  His 
fall,  however,  was  as  sudden  as  his  rise. 

Shortly  after  the  unfortunate  failure  of  the  South 
Sea  speculation,  it  became  known  that  a  Mr.  Dormer, 
one  of  the  masters  in  chancery  lately  dead,  had 
been  engaged  very  deeply  in  the  speculation,  and  had 
applied  money  of  the  suitors,  which  was  in  his  hands, 
to  defray  his  losses.  The  amount  so  appropriated  was 
nearly  £60,000.  The  indignation  in  the  public  mind, 
when  this  fact  became  known,  was  excessive — and,  at 
last,  rumours  began  to  circulate,  involving  the  cha- 
lacter  of  the  chancellor  himself.  These  were  not 
a  little  promoted  by  George,  Prince  of  Wales,  who 
considered  that  Lord  Macclesfield  had,  hy  a  judgment 
he  had  given,  when  chief  justice,  unjustly  deprived 
him  of  his  parental  rights.  The  chancellor  finding 
the  storm  increase,  at  last,  resigned  the  great  seal. 
But  his  enemies,  not  satisfied  with  thus  driving 
him  from  his  office,  a  motion  was  made,  and  ulti- 
mately carried,  in  the  House  of  Commons,  to  impeach 
him.  In  the  articles  of  impeachment,  he  was  charged 
with  having  appointed  masters  in  chancery,  extorting 
firom  them  severally  sums  of  money,  varying  from 
eight  hundred,  to  six  thousand  guineas — they  declared 
that  the  masters  he  had  appointed  were  persons  of 
inconsiderable  substance  and  credit,  and  that  he  had 
represented  them  as  being  otherwise — that  he  had 
connived  at  the  payment  of  the  purchase  money  of 
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their  offices  out  of  the  suitors*  money  in  tlieir  hands, 
and  that  inducements  had  been  thus  held  out  for 
needy  persons  to  bid  high  for  these  places,  seeing 
how  easily  they  might  pay  the  purchase  money — and 
that  embezzlements  to  a  great  amount  had  been,  con- 
sequently, practised  in  the  offices  of  several  of  the 
masters.  They  further  charged  him  with  having 
assisted  the  masters  in  concealing  their  defalcations — 
with  having  borrowed,  for  his  own  use,  large  sums  from 
them,  out  of  the  suitor's  funds — ^and,  finally,  with 
having,  corruptly  and  improperly,  nominated  a  re- 
ceiver to  the  estates  of  an  infant,  contrary  to  the 
nomination  of  the  testamentary  guardian,  and  in 
contravention  of  the  statute  of  wards  and  liveries. 

In  support  of  the  two  last  articles,  no  evidence 
was  adduced.  To  the  others,  the  ex-chancellor  re- 
plied, that  the  sums  he  had  received  from  the  masters 
after  their  admission,  were  the  voluntary  presents, 
which  were  usually  made  on  such  occasions,*   that 

*  Stat.  12»  Rich.  II.  c.  2.  prohibits  the  chaDcellor,  &c.,  from 
making  justices  of  the  peace  or  other  oj/ieers,  *'  for  any  gift  of 
brocage,  fEtvour  or  affection.'*  This  act,  however,  altboogh 
never  repealed,  had  been,  it  is  said,  frequently  disregarded  in 
practice.  When  Lord  Macclesfield  on  his  trial,  was  about  to 
call  witness  to  show  this,  and  prove  that  he  had  done  no  more 
than  his  predecessors — Lord  Townsend  stood  up,  and  ezdaimed, 
"  My  lords !  I  hope  that  you  will  not  suffer  witnesses  to  be 
produced,  for  this  purpose ;  for  that  will  only  show  thai  this 
sort  of  corruption  is  hereditary  I"  It  is  observed,  that  before 
Lord  King,  who  succeeded  Lord  Macclesfield  as  chancellor,  ac- 
cepted the  office,  the  salary  was  increased  by  £3500  a-year,  in 
order,  as  it  was  said,  to  compensate  the  chancellor  for  his  loss 
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the  persons  he  had  appointed  masters^  were,  in  eveiy 
respect,  competent  to  their  offices,  and  that  he  had 
not  countenanced  the  masters  in  concealing  their  de- 
falcations. The  evidence  against  him  on  these  points 
was  clear,  and  the  lords  found  him  guilty,  and  he 
was  adjudged  to  pay  a  fine  of  £80,000  to  the  king* 
The  king,  conscious  that,  however  guilty  his  favourite 
might  be,  he  had  been  attacked  only  because  he  was 
his  fiavourite,  declared  his  intention  to  pay  the  fine 
himself;  and,  by  his  direction,  Walpole  paid  £1000 
towards  it.  Next  year,  the  minister  intimated  to 
Lord  Macclesfield,  that  he  was  ready  to  pay  another 
instalment  of  £2000*  Unfortunately,  a  month  or  six 
weeks  was  allowed  to  pass,  before  the  Earl  sent  for 
the  money,  and  in  the  meantime  the  king  died ;  and 
Walpole  said,  that  as  he  and  the  king  had  had  a  run- 
ning account,  he  could  not  tell  at  once  in  whose 
favour  the  balance  was,  and  he  consequently  was 
imable  for  the  present  to  pay  the  promised  sum. 
Jiord  Macclesfield  never  could  succeed  in  getting  any 
of  it.  The  ex-chancellor  survived  his  fall  by  six 
years.      A  strange  anecdote  is  told  respecting  his 

c^  profit,  occasioned  by  the  judgment  of  the  Lords,  in  Lord 
Macclesfield's  case.  Again — Lord  Chancellor  King  in  a  speech 
observed,  that  when  the  Lords  were  discussing  a  bill  to  pre- 
vent the  Lord  Lieutenants  of  counties  selling  the  clerkships  of 
the  peace,  a  Lord  moved  the  insertion  of  a  clause,  forbidding 
the  sale  of  masterships  in  chancery,  which,  upon  a  division,  was 
negatived.  The  12  Geo.  I.  c.  32,  which  has  created  the  ofilice 
of  Accountant-General  of  the  Court  of  Chancery,  has  precluded 
the  possibility  of  any  improper  use  of  the  suitors'  funds  for  the 
future. 
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death.  A  few  days  before  it  happened.  Dr.  Pearce^ 
Bishop  of  Rochester,  called  on  him,  and  found  him 
walking  up  and  down  the  room,  suffering  from  a 
stranguary  which  he  had,  and  which  he  said  had  come 
on  him  the  night  before.  He  then  said  to  the  bishop 
''my  mother  died  of  this,  the  eighth  day  after  ^ 
came  on,  and  so  shall  I.**  On  the  ^hth  day,  Dr. 
Pearce  called  on  him,  and  found  him  in  bed,  dying. 
Standing  round  his  bedside,  were  his  son,  and  Lady 
Parker,  and  Mr.  Clarke,  afterwards  Sir  Thomas,  and 
Master  of  the  Rolls.  About  ten  at  night.  Lord  Mac- 
clesfield cried  out,  **  is  my  physician  gone  ?"  and,  on 
being  told  that  he  was,  immediately  exclaimed,  ''and 
I  am  going  too ;  but  I  will  close  my  eyes  myself — ** 
which  he  did,  and  instantly  expired.  With  all  the 
corruption  proved  against  him,  he  was  an  able  lawyer, 
and  a  worthy  man — liberal  towards  men  of  letters — 
and  universally  beloved  by  all  admitted  within  his 
circle. 

The  following  anecdote  has  been  related  of  him. 
In  order  to  prevent  the  violation  of  the  law,  and  to 
discourage  the  practice  of  travelling  through  the 
town  of  Abingdon,  in  the  time  of  divine  service, 
the  mayor  of  the  corporation  ordered  a  rope  to  be 
thrown  across  the  principal  street.  When  Lord 
Macclesfield  was  about,  to  pass,  on  his  journey, 
he  found  the  proper  officers  at  their  post,  who  re- 
fused to  lower  the  rope  till  the  service  was  ended. 
Instead  of  resisting  the  order,  Lord  Macclesfield 
quietly  descended  from  his  carriage,  and  entered  the 
church,  where  he  remained  until  the  conclusion  of  the 
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service,  when  he  re-entered  his  carriage,  and  expressed 
his  approbation  of  the  regulation* 

Sir  William  Blackstone,  the  author  of  the 
well-known  ^'Commentaries  on  the  Laws  of  England," 
was  the  son  of  a  silkmercer  in  Cheapside ;  and,  losing 
his  father  when  very  young,  received  his  education 
at  Charter-house  and  Oxford.  Being  anxious  to 
obtain  a  professorship  at  his  university,  when  the 
chair  of  civil  law  became  vacant,  he  solicited  and 
obtained  the  interest  of  Mr*  Murray  (afterwards  Lord 
Mansfield),  with  the  duke  of  Newcastle,  chancellor  of 
the  imiversity.  During  the  interview  that  Black* 
stone  had  with  his  grace  on  this  subject,  the  duke, 
addressing  him,  said,  ''  Sir,  I  can  rely  with  confidence 
upon  the  judgment  of  your  friend,  Mr.  Murray,  as 
to  your  competency  to  deliver  law  lectures  in  such  a 
manner  as  may  prove  beneficial  to  the  students,  and 
I  do  not  doubt  that  I  may  safely  rely  on  your  exert* 
ing  yourself  on  our  behalf,  whenever  any  thing  in  the 
political  hemisphere  is  agitated  in  the  university." 
"  Yoiur  grace,"  replied  Blackstone, "  may  be  assured 
that  I  will  discharge  my  duty  of  giving  law-lectures 
to  the  best  of  my  poor  ability.'*  "  Aye  !  aye !"  said 
the  duke,  "  and  your  duty  in  the  other  branch  too." 
Mr.  Blackstone  merely  bowed  an  assent,  and  a  few 
days  Dr.  Jenner  was  appointed  to  the  vacant  profes- 
sorship. 

After  struggling  at  the  bar  for  seven  years,  with 
scarcely  any  success,  he  resolved  to  abandon  his 
professional  prospects,  and  retire  to  his  fellowship. 
This  he  did,  and  began  to  execute  a  plan  he  had  pre- 
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vioual J  formed,  of  delivering  lectures  upon  the  laws  of 
England.  The  novelty  of  this  design  did  not  prevent 
the  formation  of  a  numerous  class ;  for  whose  assist- 
ance,  by  way  of  a  syllabus  of  his  course  of  tuitioQ} 
he  published  '^  An  Analysis  of  the  Laws  of  England." 
Mr.  Yiner  having  bequeathed,  together  with  other 
valuable  property,  the  copy-right  of  his  "Abridge- 
ment" to  the  university,  for  the  endowment  of  a 
professorship  of  the  common  law  of  England,  with 
certain  fellowships  and  scholarships  attached,  Black- 
^tone  was  unanimously  elected  the  first  Vinerian  pro- 
fessor. This  immediately  brought  him  into  notice. 
It  has  been  said,  so  greatly  were  his  lectures  admired, 
that  he  received  an  invitation  from  the  preceptors  of 
the  prince  of  Wales  (afterwards  George  III.),  to  de- 
liver them  before  his  royal  highness ;  but  this  offer 
Blackstone  was  compelled  to  decline,  as  it  would  have 
been  incompatible  vdth  Us  duties  at  the  university. 
After  this  he  returned  to  the  bar,  where  he  obtained 
considerable  practice.  He  was  appointed  Solicitor- 
general  to  the  Queen;  and,  in  1765,  published  the 
first  volume  of  his  ''  Commentaries.'*  In  the  course 
of  the  four  succeeding  years,  the  other  three  volmnes 
appeared.  For  this  work,  which  has  obtained  ao 
great  a  popularity,  the  author  is  said  to  have  received 
but  a  trifle.  It,  however,  tended  very  considerably 
to  exalt  his  fame,  and  probably  paved  his  way  to  the 
bench^  to  which  he  was  ultimately  raised.  He  died 
in  1780.  His  manner  is  said  to  have  been  stem  and 
forbidding .  His  temper  was  irritable  to  an  extreme, 
in  proof  of  which  the  following  anecdote  has  been 
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related.  Shortly  after  he  had  taken  his  doctor's 
degree,  he  called  at  the  shop  of  a  hookseller,  with 
whom  he  was  in  the  habit  of  dealing.  The  bookseller 
intending  to  address  him  in  a  particularly  respectful 
manner,  called  him,  in  the  course  of  conversation — 
Doctor*  Upon  this,  Blackstone  burst  into  a  violent 
rage,  and  stormed  and  raved  so  vehemently  that  the 
unfortunate  and  ojSending  bibUopolist  at  one  time 
i^prehended  that  he  should  have  been  obliged  to 
send  to  St.  Luke's  for  assistance! 

Severe  and  punctilious  as  a  judge,  his  private  life 
was  'not  stained  by  any  vices.  Lord  Stoweli  says, 
that  "  though  a  sober  man,  he  composed  his  Com- 
mentaries with  a  bottle  of  port  before  him,  and 
foimd  his  mind  invigorated  and  supported  in  the 
fatigue  of  his  great  work  by  a  temperate  use  of  it." 

As  a  public  man  he  left  few  records  of  his  ge« 
neral  usefulness.  In  the  service  of  his  univer- 
sity, especially  of  his  college,  and  in  the  improve- 
ment of  his  native  town  (Wallingfoxd),  he  is  said  to 
have  exerted  himself  with  laudable  industry.  The 
new  western  road  over  Botely-causeway  is  said  to 
have  been  planned  by  him ;  and  his  motive  in  its 
design  is  said  to  have  been,  not  only  a  regard  to 
general  convenience,  but  a  wish  to  improve  the  value 
of  the  property  of  a  nobleman,  in  the  setdement  of 
whose  affairs  he  had  been  engaged.  His  services  in 
the  cause  of  law  reforms  are  soon  recorded.  In  his 
day,  our  criminal  jurisprudence  was  written  in  letters 
of  blood ;  his  labours  in  this  department  were  to  aid 
in  the  establishment  of  penitentiaries.  The  system  by 
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which  rights  were  enforced^  and  property  was  pro- 
tected, was  in  his  time  tardy  in  its  operation,  both 
expensive  and  cumbrous — ^he  effected  no  change 
jn  this  branch  of  our  law,  except  in  obtaining  far  the 
judges  an  increase  of  salary. 

Lord  Chancellor  Kino  was  nearly  related  to 
the  illustrious  Locke,  and  was  the  only  son  of  a  grocer 
and  drysalter  in  Exeter.  Originally  intended  for 
the  same  trade  as  his  father,  he,  however,  by  diligent 
study,  and  by  the  production  of  a  very  successful 
work  on  divinity,  in  his  twentieth  year,  induced  his 
fiiends  to  emancipate  him  from  the  counter,  and  allow 
him  to  prosecute  his  studies  for  the  bar,  to  which, 
after  nine  years  diligent  and  profitable  application, 
he  was  called  in  1688.  He  obtained  an  almost  im- 
mediate practice,  and  in  1700  took  his  seat  in  par- 
liament, where  he  sat  under  the  Whig  banner. 
He  derived  considerable  advantage  from  a  correspon- 
dence with  Locke.  In  1705,  he  was  made  recorder 
of  Glastonbury,  and,  in  a  year  or  two  afterwards, 
he  obtained  the  same  office  in  the  corporation  of 
London,  with  knighthood.  He  gained  much  cele- 
brity by  his  defence  of  the  noted  Whiston,  on  which 
occasion  his  theological  knowledge  stood  him  in 
good  stead,  as  also  in  the  famous  case  of  Sache- 
verell.  Upon  the  removal  of  Lord  Trevor  in  1712, 
Sir  Peter  King  was  appointed  to  his  seat  and  sworn 
of  the  privy  council.  Very  little  is  known  of  the 
maimer  in  which  he  executed  his  duties ;  but  if  we 
we  may  credit  the  duke  of  Wharton  in  the  True 
Briton,  he  deserved  great  praise.    We  may  cite  one 


amioiiig  iiiiliBir  of  a  coe  m  wiac^  he  imi  to 

An  indktaeat 

tlnmn  and  Ids 

gaitleman  of  the  aaoBe  of  Oo^  vitk 

figure  and  maiiii.    In  ctder  to  «i«d  tke 

of  theiT  being  £aami  gultf  vader  tke  ad  23  &  2S 

Car.  n.  c  1,  the  comoiJ  for  the  defaidntB  pkiaded 

that  they  inteoded  to  MSirfertheBaiiyDoC  toiKi/Eyie 

him!     The  judggy  huwever,  ipeedilj  dupeaed  of  thii 

plea.     Darmg  hia  chicf-jnatippAip,  cwiplainta  woe 

made  that  the  Fleet  prinwnTa  were  immmed  in  un* 

wholesome  confinemept  in  the  {HiaoD.    The  excuse 

was  the  inaecnii^  of  die  prison^    **  Then  yon  may 

raise  your  waDs  hig^ber,  hot  there  shall  be  no  prison 

within  a  priacmy"  was  King's  memoraUe  tepij. 

In  1725,  upon  the  disgrace  of  Lwd  Macdesfield, 
King  was  raised  to  the  diancelloiahip  and  peerage, 
with  a  pension  of  £6000  a^year  added  to  the  usual 
emoluments  of  office,  which,  as  compensation  for  the 
dedsion,  that  the  sale  of  subordinate  offices  was 
illegaly  was  increased  by  £1200*  The  first,  and,  in 
£Bbct,  the  most  important  duty  which  he  had  to  under- 
take, was  providing  securities  against  the  recurrence 
of  similar  firauds  to  those  to  which  Lord  Macclesfield 
was  a  party.  This  he  did  well — ^but  after  that,  little 
praise  can  be  accorded  to  him :  his  intellectual  and 
physical  powers  have  been  held  unequal  to  the  taski 
though  he  laboured  until  his  health  sank  under  the 
exertions.  In  the  year  1730,  a  lethargic  disease  of 
an  apoplectic  character  weighed  down  his  eneigies; 
but,  through  the  good  principles  and  strict  integrity 
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of  Sir  Philip  Yorke  and  Mr.  Talbot,  generally  retained 
by  adverse  parties,  the  suitors,  according  to  Mr.  Ben- 
tham,  experienced  little  injury  therefrom.     Most  of 
the  cases,  through  the  weak  health  of  his  lordship, 
were  heard  at  his  house  instead  of  Westminster  hall 
or  Lincoln's  inn.     His  decisions,  however,  did  not 
always  give  such  satisfaction  as  some  suj^se,  which 
is  proved  by  the  many  cases  subsequently  impeached 
or    modified.      Whiston    accuses    him    of   coldness 
towards    his    old  friends  and  the  principles    of   his 
youth ;  and  relates  an  anecdote,  which  we  may  give 
in  his  own  words :   **  When  I  was  one  day  talking 
with  the  Lord  Chief-justice  King,  one  brought   up 
among  dissenters  at  Exeter,  under  a  most  religrious, 
christian,  and  learned  education,  we  fell  into  a  dis- 
pute about  signing  articles  which  we  did  not  believe, 
for  preferment ;  which  he  openly  justified,  and  plead- 
ed for  it,  that  we  must  not  lose  our  usefulness  for 
scruples.     Strange  doctrine  in  the  mouth  of  one  bred 
among  dissenters,  whose  whole  dissent  from  the  le- 
gally established  church  was  built  on  scruples.     I 
replied  that  I  was  sorry  to  hear  his  lordship  say  so ; 
and  desired  to  know  whether  in  their  courts  they 
allowed  of  such  prevarication  or  not.     He  answered 
they  did  not  allow  of  it.     Which  produced  this  re- 
joinder &om  me,  '  Suppose  Ood  Almighty  should  be 
as  just  in  the  next  world,  as  my  lord  chief  justice  is 
in  this,  where  are  we  then  ?'    To  which  he  made  no 
answer.     And  to  which  the  late    Queen   Caroline 
added,  when  I  told  her  the  story,  '*  Mr.  Whiston,  no 
answer  was  to  be  made  to  it.*  '*    In  1738,  through 
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the  decay  of  his  bodily  and  mental  faculties  he  relin- 
quished the  sealsj  and  on  the  25th  July,  1734,  died 
in  the  66th  year  of  his  age.  By  his  wife  he  had  four 
sons^  all  of  whom  successively  enjoyed  the  title,  and 
two  daughters.  The  present  Lord  is  a  lineal  de- 
scendant of  the  youngest  son  Thomas.  His  motto 
was  one  admirably  adapted  to  the  man,  characteristic 
and  fitting ;  "  Labor  ipse  voluptas ;"  which  gave  rise  to 
the  following  poetical  effusion,  with  which  we  con- 
clude our  notice  of  Lord  Chancellor  King : — 


*'  Tis  not  the  splendour  of  the  place,  * 

The  gilded  coach,  the  purse,  the  mace. 
Nor  all  the  pompous  train  of  state. 
With  crowds  that  at  your  levee  wait. 
That  make  you  happy,  make  you  great. 
But  whilst  mankind  you  strive  to  bless 
With  all  the  talents  you  possess ; 
Whilst  the  chief  joy  that  you  receive 
Arises  from  the  joy  you  give; 
This  takes  the  heart,  and  conquers  spite, 
And  makes  the  heavy  burden  light ; 
For  pleasure  rightly  understood. 
Is  only  labour  to  do  good." 

Sir  Richard  Pepper  Arden,  afterwards  Lord 
Alvanley,  was  appointed  Master  of  the  Rolls  in 
1789,  and  Chief  Justice  of  the  Common  Pleas  in  1801. 
His  decisions  in  general  gave  satisfaction,  and  appeals 
were  not  more  numerous  than  under  Sir  Lloyd  Ken- 
yon.  They  were  calculated  at  seven  per  cent.  The 
business  of  the  court  increased  much,  especially  con- 
cerning mercantile  and  theatrical  matters,  and  disputed 
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wills,  ill  drawn.     From  the  mistaken  adoption  of  legal 
words  and  other  causes,  this  was  a  matter  of  no  light 
diiGculty  at  times,  when  the  meaning  was  often  doubt- 
ful.   On  one  occasion  the  counsel  asserted  that  it  was 
the  duty  of  the  court  to  find  out  the  meaning  of  the 
testator.     "My  duty,  sir,  to  find  out  his  meaning!** 
exclaimed  Lord  Alvanley .  "  Suppose  the  will  had  con- 
tained only  these  words,  *  Fustunfunnidos  tantaraboo,' 
am  I  to  find  out  the  meaning  of  his  gibberish  ?**     His 
decision  in  the  famous  case  of  Thellusson,  concerning 
the  absurd  accumulation  of  property,  contemplated 
by  this  monomaniac,  is  well  known.  Arden  was  created 
Lord  Alvanley  at  the  same  time  that  he  was  raised 
to  the  chief  seat  in  the  CJommon  Pleas.     His  warmth 
of  temper  sometimes  engaged  him  in  alteifcations  with 
"  brother  Best  *'  and  others ;  and,  it  is  said,  that  his  want 
of  gravity  rendered  it  impossible  that  he  could  have 
justified  the  saying,  ''as  grave  as  a  judge;**  that  he 
would  laugh  as  merrily  as  a  comic  actor,  and  talk  in  a 
loose,  careless  manner,  as  if  he  had  been  the  president 
of  a  debating  society,  or  a  free-and-easy.     Upon  one 
occasion,  when  trying  a  case  in  the  Hall,  and  an  act  of 
parliament  was  in  question,  a  learned  Serjeant  quoted 
a  section  of  it,  but  was  interrupted  by  Lord  Alvanley 's 
saying  there  was  no  such  clause  in  the  act. 

Why  but,  my  lord,  here  it  is,"  said  the  seijeant. 
Never  mind,  I  tell  you  I  have  looked,  it  is  not 
there,"  retorted  the  judge. 

"  I  beg  your  lordship's  pardon,  but  here  it  is  in  the 
book,  read  it." 

The  learned  judge  at  length  took  the  book,  and 
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having  read  it,  exclaimed,  "  Oh,  true,  here  it  is  sure 
enough,  as  sure  as  God  is  in  Gloucester  !'* 

He  is  not  to  be  ranked  among  the  great  English 
judges ;  but  a  very  respectable  second  place  appears 
to  be  about  the  position  to  which  he  is  entitled.     But 
he  did  not  enjoy  this  position  long ;  for  though  the 
duties  were  not  such  as  to  injure  most  men's  health, 
but  rather  otherwise,  his  constitution  was  originally 
weak,  and  he  was  seized  with  a  mortal  illness  when 
going  to  the  House  of  Lords,  to  preside  as  speaker, 
March  16,  1804,  and  died  in  three  days  afterwards  of 
inflammation  of  the  bowels.     His   manner  was  ex- 
tremely pleasant  in  society,   and  his  company  was 
always  courted  by  the  stately  Pitt,  who  enjoyed  his 
liveliness  the  more  perhaps  from  his  own  want  of  this 
attribute.     His  temper  was  rather  quick  and  hasty, 
when  he  went  far  to  justify  the  Frenchman's  traves- 
tie  of  his  name — Motis.   Povrie  Ardent.     It  is  re- 
lated, that  a  friend  of  his  was  once  startled,  when 
Alvanley  was  just  going  to  read  prayers  to  liis  domes- 
tics, according  to  custom,  by  his  exclaiming  *'  Will  no 

one  stop  that  fellow*8  d d  fiddling  ?"  One  of  the 

servants  it  appeared  had  remained  behind,  and  was 
amusing  himseK  in  a  more  agreeable  manner  than 
at  the  family  devotions.  But  such  resentments  were 
momentary,  and  the  equanunity  of  his  temper  was 
always  speedily  restored. 

Charles  Fearne  was  one  of  the  most  remark- 
able men  that  ever  adorned  his  profession.  He  had 
received  an  excellent  education,  and  was  well  versed 
in  the  classics,  and  the  mathematical    and  physical 
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sciences.  He  was  an  accomplished  mechanic  and 
chemist,  and  had  obtained  a  patent  for  dying  scarlet, 
and  solicited  another  for  a  preparation  of  porcelain. 
He  had  written  in  Oreek  an  admirable  treatise  on  the 
Greek  accent,  and  another  on  "  the  Retreat  of  the  Ten 
Thousand."  He  invented  a  new  kind  of  musket,  smaller 
but  of  greater  power  than  those  in  use.  When  he 
entered  himself  for  the  bar,  it  was  with  no  settled  in- 
tention of  pursuing  it  as  a  profession;  indeed  it  is 
probably  owing  to  his  misfortunes  that  he  ultimately 
applied  his  mind  that  way.  It  appears  in  his  practice 
ofexperimenting  in  cheLtry,  he^ough  the  L  dis- 
covered  the  secret  process  by  which  the  morocco  leather 
is  dyed  red.  The  ingredient  by  which  this  colour  is 
produced  is  kept  secret  by  the  Maroquoniers  of  the 
Levant.  Flushed  with  this  discovery,  and  the  con- 
viction that  it  would  be  the  foundation  of  his  fortunes, 
he  connected  himself  in  an  evil  hour  with  a  needy  and 
unprincipled  partner,  who,  involving  him  in  expenses, 
in  effect  induced  him  to  abandon  the  project  and  apply 
himself  to  the  law.  He  told  Mr.  Butler,  that  when 
he  had  taken  this  resolution,  he  burnt  all  his  books 
which  bore  no  relation  to  law,  and  wept  over  the  flames. 
He  said,  the  books  he  most  regretted  were  the  Homi- 
lies of  Chrysostom,  and  the  work  to  which  the  ^'golden- 
mouthed  "  preacher  was  himself  so  much  attached — 
Aristophanes'  comedies. 

He  is  said  to  have  been  employed  by  a  solicitor  in 
the  Temple,  to  abstract  and  arrange  an  intricate  series 
of  papers,  a  task  for  which  his  '^ analytical  head**  es- 
pecially qualified  him,  and  which  he  discharged  so  well, 


SKETCHES   OF   EMINENT   LAWYERS.  77 

that  it  at  once  obtained  for  him  a  considerable  busi- 
ness. After  he  had  acquired  a  certain  reputation  and 
practice,  he  resolved  to  recur  to  his  original  pursuits, 
and  managed  to  contract  his  business  to  an  extent  just 
sufficient  to  meet  his  wants  and  to  enable  him  to  give 
up  the  rest  of  his  time  to  experimental  philosophy.  He 
invented  a  new  kind  of  optical  glass,  a  machine  for 
transposing  the  keys  in  music ;  and  gave  many  useful 
hints  in  dyeing  various  kinds  of  stuff.  These  he  would 
call  his  dissipations.  He  was  very  fond  of  aquatic 
recreations,  and  would  often  amuse  himself  with  his 
boat  on  the  sea  until  the  calls  of  business  became  ur* 
gent,  and  then  shaking  off  his  indolence,  would  apply 
himself  to  work.  His  application  and  despatch  were 
unrivalled.  One  trait  of  his  character  deserves  men- 
tion here.  His  father,  who  was  not  rich,  was  at  great 
expence  in  giving  Feame  a  good  education ;  and,  on 
his  entrance  at  the  Temple,  presented  him  with  a  few 
hundred  pounds  to  buy  chambers  and  books.  When 
his  father's  will  was  opened,  Feame  found  his  name 
as  co-legatee  with  a  younger  brother  and  sister.  Well 
aware,  how  much  the  family  property  had  been  dimi- 
nished on  his  account,  he  refused  to  receive  his  share. 
"  My  father,"  said  he, "  by  taking  such  uncommon  pains 
with  my  education,  no  doubt  meant  it  should  be  my 
whole  dependence ;  and  if  that  won't  bring  me  a  com- 
petence, a  few  hundred  pounds  will  be  a  matter  of  no 
consequence." 

Mr.  Feame's  first  publication  was  an  Historical 
Legi-graphical  Chart  of  Landed  Property  in  England, 
which  is  an  analytical  table,  exhibiting  in  one  view  the 
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tenures,  mode  of  descent,  and  power  of  alienation  of 
land  from  the  Saxon  times.     This  was  followed  by 
the  famous   "  Essay  on  the  learning  of  Contingent 
Remainders  and  Executory  Devises.*'     This  was,  in 
the  first  instance,  a  short  work  of  ninety-eight  pages, 
but,  in  more  recent  editions,  was  greatly  enkiged. 
Ralph  Bradley,  the  eminent    conveyancer,   was 
-^  -  f'  t  f     another  instance  of  how  surely  merit  will  subdue  dif- 
ficulties of  the  most  formidable  character.     He  was 
bom  in  the  lowest  ranks  of  life.     The  pursuits  of  his 
earlier  years  are  unknown — ^it  is  believed  they  were 
as  humble  as  his  origin.     He  soon,  however,  turned 
his  attention  to  the  law,  and  ultimately  practised  for 
some  time  as  an  attorney,  but,  conscious  he  was  fit  for 
better  things,  resolved  to  enter  himself  for  the  bar, 
which  he  did,  and  in  due  time  was  called  by  the  so- 
ciety of  Gray's  Inn.     He  established  himself  as  a 
conveyancer  at  Stockton-upon-Tees,  where  he  prac- 
tised for  upwards  of  half  a  century  with  the  greatest 
success.     During  this  period  he  is  said  to  have  ma- 
naged the  affairs  of  the  whole  of  the  county  of  Durham, 
and  to  have  obtained  a  reputation  amongst  his  metro- 
politan  brethren.      They  consulted    liim  on   many 
points  of  the  greatest  magnitude,  and  always  treated 
his  opinions  with  the  greatest  deference.     Several  of 
his  pupils  became  afterwards  eminent,  amongst  whom 
were  the  names  of  Ritson,  Walker,  and  Holiday — 
names  not  yet  forgotten.      Although  he  lived  in  a 
style  of  imposing  magnificence,  he  died  in  the  posses- 
sion of  a  fortune  of  upwards  of  £40,000.     This,  by 
bequest,  he  directed  to  be  employed  *'  in  tlie  purchase 
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of  books  calculated  to  promote  the  interests  of  virtue 
and  reUgion,  and  the  happiness  of  mankind."  This 
bequest  was  set  aside  by  Lord  Thurlow  for  uncer- 
tainty. That  the  physician  who  heals  others^  can 
often  not  heal  himself,  and  that  the  lawyer  whose 
artistic  skill  enables  him  to  obtain  fulJGJment  for  the 
desires  of  others,  is  often  incompetent  to  secure  the 
fulfilment  of  his  own,  are  truths  too  generally  known 
to  require  from  us,  in  this  place,  any  observation  on 
this  circumstance. 

Nathaniel  Pigot  was  also  a  draftsman  of  the 
most  consummate  skill.  Excluded  as  a  Catholic  from 
practising  in  the  courts,  he  employed  himself  solely 
as  a  conveyancing  counsel,  and  acquired  a  business 
and  reputation  never  equalled  before.  His  drafts 
were  conspicuous  for  distinctness,  and,  if  we  may  use 
the  expression,  point.  He  did  not  resort  to  that 
mode  of  obviating  the  ill  effects  of  carelessness  or 
ignorance  wliich  has  sometimes  characterized  the  con- 
veyances of  a  later  day ;  namely,  the  introduction  of 
general  words  and  sweeping  clauses,  under  which  the 
interest  meant  to  be  conveyed  must  pass,  even  if  the 
particular  words  introduced  will  not  serve  their  end. 

Sir  Julius  C^sar,  the  son  of  Caesar  Adelmare,  an 
Italian  Physician  of  good  repute,  settled  in  England, 
was  born  at  Tottenham,  in  1555,  and  after  passing 
through  various  gradations,  was  made  judge  of  the 
Admiralty  Court.  From  this,  he  was  raised  to  the 
mastership  of  the  Rolls,  which  he  held  until  his  death 
in  1636.  He  was  a  man  of  boundless  benevolence, 
and  used,  while  presiding  at  the  Admiralty  Court,  to 
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relieve  the  poor  suitors  so  liberally,  as  almost  to  im- 
poverish himself.  "  A  gentleman/*  says  Lloyd,  "  once 
borrowing  his  coach,  which  was  as  well  known  to  the 
poor  as  any  hospital  in  the  kingdom,  was  so  followed 
and  encompassed  by  the  London  beggars,  that  it  cost 
him  all  the  money  in  his  purse  to  satisfy  their  impor- 
tunity, so  that  he  might  have  hired  twenty  hackney 
coaches  on  the  same  terms.*'  Tlie  following  lines  are 
&om  his  pen,  and  deserve,  from  their  quaintness,  a 
place  in  our  collection.  The  first  stanza  was  written 
by  his  grandfather  the  Marquis  of  Winchester,  when 
asked  how  he  had  lived  in  the  times  of  Edward 
IV.,  Richard  III.,  Henry  VII.,  Henry  VIIL,  Ed- 
ward  VI.,  Queen  Mary,  and  Queen  Elizabeth. 

"  Late  suppiiig  I  forbear, 
"Wine  and  women  I  forswear ; 
My  neck  and  feet  I  keep  from  cold ; 
No  marrcl  then  if  I  be  old. 
I  am  a  willow,  not  an  oak; 
I  chide,  but  never  hurt  with  stroke. 

"  Never  let  wrath  dwell  in  thy  house ; 
Wrath  reason  doth  subdue ; 
It  breeds  sharp  fevers,  and  by  it 
May  sudden  death  ensue. 

"  Awake  with  joy,  arise  with  speed. 
Attire  thyself  as  thou  hast  need ; 
Wash  hands  and  face,  and  comb  thy  head ; 
Pray  and  peruse  the  holy  read. 
When  to  thy  calling  thee  apply. 
Let  not  extortion  gain  thereby ; 
So  that  thou  do  to  every  wight. 
As  thou  wouldst  him  to  do  thee  right/' 
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We  think  we  may  with  propriety  notice  Mr 
Justice  Burnet  in  this  place.  He  was  the  third 
son  of  the  famous  bishop  of  Salisbury,  whose  feel- 
ings oi  morality  he  scandalised  by  his  wild  ex- 
cesses. While  at  the  Temple,  he  belonged  to  the 
association  called  the  Mohock  Club,  who  borrowed 
their  name  from  a  tribe  of  Indians,  supposed  at  that 
time  to  be  cannibals.  The  president  was  called  the 
£mperor  of  the  Mohocks.  Their  object  seemed  to 
have  been  mischief,  and,  as  the  membersi  were  gene- 
rally attached  to  the  whig  party,  their  vengeance  was 
usually  directed  against  the  tories.  After  drinking 
themselves  up  to  a  proper  point  of  courage,  these 
worthies  would  sally  out  into  the  streets,  and  attack 
every  passenger  whom  they  met  with,  lluit  was  un- 
protected. Some  they  knocked  down,  others  they 
stabbed  or  maimed.  Their  barbarities  appear  to 
have  excited  the  terror  of  Swift,  who  always  ex- 
pected to  be  murdered  by  them.  In  one  of  his 
letters  to  Stella,  he  writes — "Young  Davenant  was 
telling  us  how  he  was  set  upon  by  the  Mohocks,  and 
how  they  ran  his  chair  through  with  a  sword.  It  is 
not  safe  being  in  the  streets  at  night.  The  Bishop 
of  Salisbury's  son  is  said  to  be  of  the  gang.  They 
are  all  whigs.  A  great  lady  sent  to  me,  to  speak  to 
her  father,  and  to  the  Lord  Treasurer,  to  have  a  care 
of  them,  and  to  be  careful  likewise  of  myself."  Bur- 
net s  dissipated  habits  appear*  to  have  caused  great 

*Dr.  Arbuthnot,  in  his  satire  on  Bishop  Burnet,  called 
^  Notes  and  Memoraodums  of  Six  Days  preceding  the  Death  of 
a  lUght  Reverend  Divine,"  thus  alludes  to  Mr.  Justice  Burnet — 
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uneasiness  to  his  father,  who  one  day,  seeing  him  in  a 
very  melancholy  mood,  asked  what  he  was  thinking 
of-  "  A  greater  work  than  your  Lordship^s  History 
of  the  Reformation/*  "And  what  is  that?  Tom," 
asked  the  bishop.  "  My  oton  reformation,  my  lord," 
rejoined  the  young  rake.  "  I  shall  be  heartily  glad 
to  see  it,"  said  his  father,  "  but  I  almost  despair  of 
it."  He  commenced  political  pamphleteer  in  the 
service  of  the  Whigs.  His  principal  production  of 
this  kind  bears  the  following  title,  "  A  certain  Infor- 
mation of  a  certain  discourse  which  happened  at  a 
certain  gentleman's  house,  in  a  certain  county ;  written 
by  a  certain  person  then  present,  to  a  certain  friend 
now  at  Ijondon ;  from  whence  you  may  collect  the 
certainty  of  the  account."  This  title  was  imitated  in 
a  poor  burlesque  of  a  work  he  wrote  on  his  father's 
character,  "  A  certain  dutiful  Son's  Lamentation  for 
the  death  of  a  certain  right  reverend ;  with  the  certain 
particulars  of  certain  sums  and  goods  that  are  be- 

"  Order  the  family  to  come  up  stairs  at  seven.     Resolved  to 

preach  before  them  extempore Family  comes  up. 

Survey  them  with  delight.  The  damsel  Jane  has  a  wicked  eye. 
Robin  seems  to  meet  her  glances.  Unsanctified  vessels ! 
Children  of  wrath ;  Look  again  at  Jane.  A  tear  of  penitence 
in  her  eye.  Sweet  drops  I  Grace  triumphs !  .  .  .  .  Sin 
lies  dead !  Wish  Tom  were  present.  He  might  be  reformed. 
Consider  how  many  sermons  it  is  probable  Tom  hears  in  one 
year.  Afraid  not  one.  Alas  the  Temple  I  Alas  the  Temple ! 
The  law  eats  up  divinity ;  it  corrupts  manners,  rains  contentions 
amongst  the  faithful,  feeds  upon  poor  vicarages,  and  devours 
widow's  houses,  without  making  long  prayers.  Alas  the  Temple 
Never  liked  that  place  since  it  harboured  Sacheverell." 
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queathed  him,  wliich  he  will  most  certainly  part  with 
in  a  certain  time."  Burnet  wrote  an  imitation  of  a 
Tale  of  a  Tub,  which  neither  obtained  nor  deserved 
the  popularity  of  the  original.  He  also,  with  Mr. 
Ducket,  published  a  travestie  of  the  first  Book  of 
Homer,  for  which  Pope  honoured  them  with  a  place 
in  the  Dunciad — 

*' Behold  yon  pair,  in  strict  embraces  join'd. 
How  like  in  manners,  and  how  like  in  mind ; 
Equal  in  wit,  and  equally  polite, 
Shall  this  a  Pasquin,  that  a  grumbler  write. 
Like  are  their  merits,  like  rewards  they  share ; 
That  shines  a  consul — this,  commissioner." 

This  refers  to  Burnet's  appointment  as  consul  at 
Lisbon,  which  took  place  at  this  time.  During  the 
time  he  held  this  office,  he  had  a  quarrel  with  the 
ambassador,  on  whom  he  revenged  himself  in  the  fol- 
lowing manner.  Employing  the  same  taylor  as  his 
lordship,  and  having  learned  what  dress  he  intended 
to  wear  upon  a  grand  fete-day,  Burnet  had  liveries 
made  for  his  servants  of  precisely  the  same  pattern, 
and  appeared  in  a  plain  dress  himself.  He  was,  how- 
ever, recalled,  together  with  his  lordship,  and  then  re- 
sumed the  study  of  the  law,  and  was,  after  holding  the 
office  of  king's  Serjeant,  made  one  of  the  judges  of  the 
Common  Pleas.  To  show  how  little  his  love  of  a 
joke  was  affi^cted  by  his  exaltation,  the  following 
anecdote  may  be  mentioned. 

When  in  the  country,  as  he  was  returning  home 
by  a  rough  road,  his  coach  broke  down.     On  the 
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coachman  afterwards  begging  his  pardon,  he  good*^ 
humouredlj  observed,  "  Oh !  never  mind,  John :  you 
have  only  fulfilled  the  prophecy,  that,  *  the  judges  shall 
be  overturned  in  stony  places.'*' 

Mr.  James  Booth  was  the  fatlier  of  tlie  modern 
school  of  conveyancing.  His  knowledge  of  law,  espe- 
cially of  the  nature  and  effects  of  the  Statute  of  Uses, 
was  profound.  But  he  was  eminently  prolix ;  this  ap- 
peared even  in  his  ordinary  discourse  and  written 
missives.  His  opinions  were  marked  with  this  failing; 
and  it  is  still  more  discoverable  in  the  deeds  and  wills 
wliich  he  prepared.  He  was  at  the  head  of  his  pro- 
fession during  a  quarter  of  a  century,  and  then  gave 
the  law.  His  eminence  made  the  first  families  resort 
to  him.  Thus  his  deeds  were  generally  calculated  for 
estates  of  the  largest  size.  Mr.  Booth  was  consulted 
by  the  old  Duke  of  Cumberland,  son  of  George  II., 
whether  he  could  recover  a  large  legacy  left  him  by 
his  father's  will.  This  will  had  been  burnt  by  George 
III.,  just  as  the  testator  had  burnt  that  of  George  I. 
Mr.  Booth  closed  his  opinion,  with  this  expression, 
'^  that  a  king  of  England  has,  by  the  common  law,  no 
power  of  bequeathing  personal  property." 

We  must  not  in  this  place  omit  Sir  Thomas 
Plumer,  who  was  the  first  vice-chancellor  appointed 
mder  the  act  of  181 3.  All  his  urbanity  was  unable  to 
overcome  the  dislike  the  great  leaders  of  the  bar  had 
shown  to  the  project  of  creating  his  court.  His  judg- 
ments were  prolix  to  an  insufferable  degree,  display- 
ing great  learning,  and  (what  is  even  more  rare)  at- 
tention to  the  facts  of  the  case  he  had  to  decide. 
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Their  diffiisiveness  detracted  much  from  their  effect 
In  reference  to  this,  a  well-known  wit  wrote  the  fol- 
lowing epigram : — 

''To  cause  delay  in  Lincoln's  Inn, 
Two  different  methods  tend ; 
His  Lordship's  judgments  ne'er  begin. 
His  Honor's  never  end. 

With  all  their  diffusiveness,  his  judgments  were 
exceedingly  forcible,  though  familiar  in  their  style* 
In  the  well-known  case  of  Cholmondeley  v.  Clinton 
{2  Mer*  362),  he  is  said  to  have  expressed  himself 
after  this  wise,  **  Testator  says  to  himself,  1*11  have 
the  right  heir  of  Samuel  Rolle,  and  be  he  male  or  be 
he  female,  he's  the  man  for  my  money !" 

He  was  unable  to  command  the  regular  attendance 
of  a  bar.  His  usher,  it  has  been  said,  might  often  be 
seen  running  about,  even  among  the  juniors,  asking 
for  employment — "  Pray,  sir,  have  you  any  thing  to 
move  ?  Can  you  bring  on  any  thing  before  his  honor  ?" 

Lord  Gifford  was  indebted  for  his  success  in  life 
solely  to  his  own  talents.  An  ex-chancellor  said  of 
him,  that  he  rose,  as  a  man  does  in  a  balloon — by  an 
impulse  not  originating  in  himself.  To  his  industry 
and  application,  however,  may  we  with  greater  justice 
ascribe  his  fortune.  Previous  to  his  entering  for  the 
bar,  he  was  placed  in  the  office  of  a  Mr.  Jones,  a  so- 
licitor at  Exeter,  with  whom  he  served  his  articles. 
Mr.  Baring,  who  was  then  member  for  Exeter,  hap- 
pened one  day  to  call  at  Mr.  Jones's  office,  to  ask  a 
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question  involving  some  legal  difficulties^  Mr.  Jones^ 
being  somewhat   perplexed,   asked  young  Gifford*s 
opinion,  who  was  then  in  the  room.     He  delivered  it 
with    so   much   clearness  and   quickness,   that   Mr. 
Baring  remarked  to  a  friend,  after  he  left  the  office, 
that  he  had  just  left  a  young  man,  who,  if  he  lived, 
would  be  Lord  Chancellor  of  England.    He  practised 
for  some  time  as  a  pleader  under  the  bar,  and  was  not 
called  until  1808,  and  soon  acquired  a  respectable 
practice.     He  was  not  eloquent,  nor  did  he  display 
any  signs  of  possessing  a  refined  taste.     He  is  said  to 
have  been  ignorant  of  Latin ;  it  is  at  all  events  certain, 
that  he  never  received  a  classical  education.    He  was, 
however,  a  sound  lawyer.  ^*  In  a  masterly  argument," 
says  Dr.  Dibdin,  ''  before  the  judges,  with  the  late 
lamented  Mr.  Homer,  upon  the  law  of  marine  insur- 
ance, and  in  a  subsequent  one  with  Mr.  Preston,  upon 
a  purely  landed-property  question,  wherein  he  bad 
the  better  of  his  distinguished  antagonists,  he  not  only 
surprised  the  bench  but  astonished  his  friends."     It 
was  the  high  opinion  that  Lord  Ellenborough  had 
formed  of  his  talents,  which  induced  Lord  Liverpool  to 
make  him  solicitor-general.  While  filling  this  office,  he 
had  frequently  to  encounter  Sir  Samuel  Romilly  in  the 
House  of  Conunons.  *'  The  night  before  he  was  to  meet 
him  upon  a  very  important  debate,  he  told  me,"  says 
Dr.  Dibdin  *'  he  had  not  slept  one  wink.   Mr.  Canning 
sat  close  to  him  when  he  rose,  and  cheered  him  as  he 
went  on ;  but,  at  first,  he  was  scarcely  conscious  of  being 
upon  his  legs,  and  did  not  know  whether  the  speaker 
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was  in  the  chair,  or  his  opponent  in  the  house,  though 
he  sat  immediately  opposite  to  him ;  but  he  soon  shook 
up  his  intellectual  energies,  became  warm,  fluent, 
courageous,  and  couTincing.'*  His  address  to  the  House 
of  Lords  on  what  is  popularly  called  ''  the  Queen's 
trial,"  waB  distinguished  by  its  moderation :  his  re- 
ply was  exceedingly  admired  for  its  force  and  power* 
He  was  made,  in  1824,  Chief  Justice  of  the  Common 
Pleas,  raised  to  the  peerage,  and  appointed  deputy 
Speaker  of  the  House  of  Lords.  In  this  latter  capa^ 
city,  he  displayed  a  considerable  knowledge  of  Scotch 
law.  He  was  soon  removed  to  the  presidency  of  the 
Roll's  Court*  His  early  death  alone  prevented  his 
acquiring  the  honors  of  the  woolsack. 

Very  far  his  superior  was  his  predecessor,  Sir  Wil- 
liam Grant,  one  of  the  most  accomplished  lawyers  that 
ever  presided  in  an  equity  court.  Early  in  life,  and 
before  he  was  called  to  the  bar,  this  distinguished  man 
went  to  Canada,  where  he  practised  as  an  advocate. 
When  not  twenty-five  years  of  age,  he  was  appointed 
attorney-general  of  that  province;  and,  when  Quebec 
was  beseigedby  General  Montgomery,  commanded  a 
body  of  volunteers.'  Feeling,  however,  that  the  colonial 
bar  did  not  afford  a  field  sufficient  for  his  talents,  he 
resigned  his  appointment  and  came  to  England,  where 
he,  for  some  time,  frequented  the  courts  without  a 
brief.  On  one  occasion,  however,  being  retained  in 
an  appeal  from  the  Court  of  Session  in  Scotland 
to  the  House  of  Lords,  he  displayed  such  abilities, 
that  Lord  Thurlow,  then   Chancellor,    observed  to 
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a  friend  near  him,  ^*  Be  not  surprised,  if  that  young 
man  should  one  day  occupy  this  seat.**  So  much  no* 
tioe  did  the  chancellor  take  of  him  after  this  time, 
that  Grant  devoted  himself  solely  to  practice  in  the 
equity  courts,  and  soon  obtained  a  tolerable  share  ef 
business.  Through  Lord  Thurlow*s  agency,  he  ac- 
quired a  seat  in  parliament,  where  he  distinguished 
himself  as  an  able  and  eloquent  speaker. 

Few  lawyers  have  made  the  impression  on  the 
house  that  Grant  was  in  the  habit  of  doing.  No 
one  was  found  more  difficult  to  answer.  '*  Once," 
says  Lord  Brougham,  "  Mr.  Fox,  when  he  was 
hearing  him,  with  a  view  to  making  that  attempt, 
was  wrinkled  in  a  way  unwonted  to  his  sweet  temper- 
by  the  conversation  of  some  near  him,  even  to  the 
show  of  some  crossness ;  and  (after  an  exclamation) 
he  sharply  said,  ^*  Do  you  think  it  so  very  pleasant  a 
thing  to  have  to  answer  a  speech  like  that  ?"  After 
filling  various  other  offices,  Sir  W.  Grant  succeeded 
Lord  Alvanley,  as  Master  of  the  Rolls.  He  is  said  to 
have  had  frequent  opportunities  of  being  raised  to 
the  woolsack.  Those  who  are  anxious  to  read  how 
admirably  he  discharged  his  judicial  duties,  may  con- 
sult with  advantage  Lord  Brougham's  account  of  him 
in  the  first  series  of  his  Sketches. 

Between  Sir  John  Leach  and  Sir  William  Grant 
there  was  a  marked  contrast,  although  both  of  them 
obtained  and  deserved  the  reputation  of  being  able 
lawyers.  But  to  constitute  an  efficient  judge,  quali- 
ties are  needed  which  are  not  necessarily  involved  in  the 


SKETCHES   OF   EMINENT   LAWYERS.  89 

idea  of  a  good  lawyer.  Urbanity,  patience,  and  im- 
partiality, are  all  qualities,  without  which  a  man  may 
readily  become  eminent  for  his  legal  knowledge,  but 
without  which  he  is  wholly  unfit  for  the  bench  or  the 
woolsack*  Sir  John  Leach  had  many  disadvantages  to 
encounter,  to  which  we  need  not  particularly  allude. 
He  was  bom  in  a  respectable  but  not  in  a  high  station. 
He  was  the  son  of  a  tradesman  at  Bedford.  He  was 
afterwards  for  some  time  in  a  merchant's  counting- 
house,  and,  after  leaving  this  situation,  he  went  into 
the  office  of  Sir  Robert  Taylor,  the  eminent  architect. 
He  ultimately  went  to  the  bar,  and  was  a  pupil  of  Sir 
William  Alexander,  afterwards  Chief  Baron  of  the 
Exchequer.  His  first  practice  was  at  the  Surrey  ses- 
sions, and  on  the  home  circuit,  which  he  afterwards 
forsook  for  the  equity  courts  and  the  cockpit.  He 
was  successively  Yice-Chancellor  and  Master  of  the 
Rolls.  To  this  latter  office  he  was  appointed  by  Mr. 
Canning,  who  had  previously,  as  it  has  been  said, 
offered  it  to  Mr.  now  Lord  Brougham.* 

Sir  John  Leach  was  not  only  a  clever  lawyer,  but 
also  a  fine  gentleman.  He  was  by  no  means  unknown 
in  the  West  End,  and  was  always  esteemed  a  desirable 
acquisition  at  the  card-tables  of  venerable  dowagers. 

*  The  premier  is  said  also  to  have  offered  the  place  of  Chief 
Baron  of  the  Exchequer  to  Brougham,  who  refused  it  on 
the  ground  that  it  would  prevent  his  sitting  in  parliament. 
"True,"  was  the  reply,  "but  you  will  then  be  only  one  ttage 
from  the  woolsack."  "  Yes,"  returned  Brougham,  "  but  the 
honet  will  then  be  off,*' 


90  SKETCHES   OF    EMINENT   LAWYERS. 

He  was  (if  the  phrase  be  allowed)  always  courtly  in 
court,  and,  although  very  fond  of  saying  sharp  and 
bitter  things,  always  did  so  in  accents  the  most  suave 
and  bland.  No  submission  could  meliorate  his  temper, 
no  opposition  asperate  his  voice.  He  was  very  fond 
of  pronouncing  judgment,  without  assigning  a  single 
reason.  He  would  pronounce  the  fatal  decree  in  a 
tone  of  solemnity,  betraying,  however,  the  opinion 
he  entertained  of  the  application.  In  his  days,  as 
is  well  known,  the  Rolls  Court  sat  only  in  the 
evening.  The  appearance  the  court  then  presented 
to  a  stranger  seeing  it  for  the  first  time,  must  have 
been  very  absurd ;  for  when  his  honour  had  taken 
his  seat,  two  large  fan  shades  were  placed  in  such  a 
position,  as  not  only  excluded  the  light  from  the 
Master's  eyes,  but  rendered  him  invisible  to  the  court. 
After  the  counsel  who  was  addressing  the  court  h  .d 
finished  and  resumed  his  seat,  there  would  be  an  awful 
pause  for  a  minute  or  two.  When,  at  length,  out  of 
the  darkness  which  surrounded  the  chair  of  justice, 
would  come  a  voice,  distinct,  awful,  solemn,  but  with 
the  solemnity  of  suppressed  anger,  ^'  the  bill  is  dis« 
missed,  with  costs.'*  No  explanations — ^no  long  series 
of  arguments  advanced  to  support  this  conclusion — 
the  decision  is  given  with  the  air  of  a  man  who  knows 
he  is  right,  and  that  only  folly  or  villainy  could  doubt 
the  propriety  of  his  judgment. 

When  Lord  Lyndhurst  came  into  office  in  1837,  be 
wished  to  obtain  Sir  John  Leach*s  consent  to  a  reform 
in  the  Chancery  Court  (since  effected),  by  which  the 
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BoUs  Court  should  be  made  a  momiBg  court,  and 
the  Master  should  hear  motions,  &c.,  like  the  Lord 
and  Vice  Chancellor.  Well  knowing  Leach's  temper. 
Lord  Lyndhurst  was  careful  ia  selecting  a  person  to 
notify  to  the  Master  his  wishes.  He  fixed  upon  one 
on  whose  discretion  he  thought  he  could  rely,  and 
despatched  him.  The  envoy  charged  with  this  delicate 
mission^  obtained  an  interview  with  Sir  John,  and 
commenced  with  a  long  flourish  on  the  Chancellor's 
wish  to  diminish  the  arrears  of  business  which  had  ac- 
cumulated in  Chancery,  dwelt  on  the  duty  of  public 
men  to  make  sacrifices  for  the  public  advantage,  and 
ran  over  every  topic  which  he  could  think  of,  to  pre- 
pare the  Master  for  the  coming  request.  Sir  John, 
he  was  delighted  to  see,  heard  him  with  great  atten- 
tion, bowed,  smiled,  said  *'  Certainly,"  "  To  be  sure," 
"Without  doubt,"  just  in  the  right  places.  The 
messenger  thinking  that  the  rumours  he  had  heard  of 
Sir  John's  temper,  were  altogether  unfounded,  then 
"  popped  the  question."  In  a  tone  of  emphatic  po- 
liteness, betraying  neither  surprise,  nor  anger,  nor 
any  thing  but  decision,  the  Master  replied,  bowing, 
"  Sir,  I  will  not.     I  wish  you  a  good  morning." 

Sir  John  Leach,  though  by  no  means  deficient  as  a 
lawyer,  had  a  reckless,  slashing  way  of  getting  through 
business,  which  often  wrought  great  injustice.  In  this 
respect  the  Chancery  Court,  presided  over  by  Lord 
Eldon,  formed  a  strange  contrast  with  the  Rolls  Court 
under  the  direction  of  Leach.  The  first,  the  lawyers 
used  to  call  the  court  of  Oyer  sans  terminer,  and  the 
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latter  the  court  of  Terminer  satu  a^er.  This  expe- 
dition drew  praises  from  some  people ;  or  is  the  fol- 
lowing epigram  only  "  satire  in  disguise  T— 

"  A  judge  sat  on  the  judgment  seat; 

A  goodly  judge  was  he ; 
He  said  unto  the  Registrar, 

'  Now  call  a  cause  to  me/ 
'  There  is  no  cause/  said  Registrar, 

And  laughed  aloud  with  glee. 
*  A  cunning  Leach  hath  despatch'd  them  all ; 

'  I  can  call  no  cause  to  thee !' " 


CHAPTER  IV. 


LITERARY  LAWYERS. 

Connection  of  Law  and  Poetry — Kentish  Customs — Forest 
Verses — Coke  in  Verse — Poetical  Case  in  Burrowes — Sir 
lliomas  Mor&— Lord  Bacon— Sir  M.  Hale — Selden — Lord 
Chancellor  Somers — Lord  Mansfield — Lord  Chancellor  Kin^ — 
Prjmne — Cowper — Mr.  Hargrave — Mr.  Butler— Sir  William 
Jones — ^Mr.  Moile  and  the  State  Trials — Lord  Eldon  and 
Cheyy  Chase — Lord  Tenterden — Sir  Edward  Sugden's  New 
Version  of  "  Wake,  Dearest,  Wake" — Lord  Lyndhurst  at  the 
age  of  fourteen — Lord  Denman^s  Translations — ^The  mdem 
way  to  get  on  at  the  Bar. 

The  connection  between  poetry  and  law  is  very  an- 
cient. The  old  British  laws  were  written  in  verse — 
in  the  Cymric  triads  we  have  preserved  the  jurispru- 
dence of  the  Welsh  people^  and  the  wisdom  of  the 
Frisian  legislation  is  handed  down  to  us  in  the  same 
form.  Amongst  "  Les  Usages  de  Kent,"  those  pri- 
vileges which  the  Conqueror  conceded  to  the  prowess 
and  independent  spirit  of  the  Kentish  people,  we  find 
the  following  distich — 

"  The  fader  to  the  houghe. 
And  the  son  to  the  ploughe :" 

by  which  we  are  to  understand  that  the  commission  of 
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an  act  of  felony,  punishable  with  death,  did  not  in- 
volve the  forfeiture  of  the  criminal's  land,  and  the 
consequent  injury  of  the  heir. 

"  Nighon  sithe  yeld. 
And  nighon  sithe  geld. 
And  rif  pund  for  the  were, 
Ere  he  hecame  healdere.*' 

This  was  the  law  by  which  a  tenant,  whose  land  had 
been  seized  through  his  having  neither  paid  the  rent, 
nor  performed  the  services  in  consideration  of  which 
he  held  it,  was  enabled  to  recover  possession  by  paying 
five  poimds  as  a  were  or  amerciament.  "  The  Forest 
verse,"  says  Sir  Francis  Palgrave — 

**  Dog  draw. 
Stable  stand, 
Back  berend. 
And  bloody  hand — " 

"justified  the  verdurer  in  his  summary  execution  of 
the  offender.  And  in  King  Athelstane's  grant  to  the 
good  m^n  of  Beverley,  and  inscribed  beneath  his 
effigy  in  the  minster — 

'*  Ala  free, 
Mak  I  the 
As  heart  may  think. 
Or  eigh  may  see." 

we  have,  perhaps,  the  ancient  form  of  enfranchisement, 
or  manumission.'* 

Coming  down  to  a  comparatively  modern  period, 
Sir  Edward  Coke's  reports  have  been,  by  some  la- 
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borious  poetaster^  paraphrased  in  verse.  This  has 
been  rather  ingeniously  done,  as  each  case  is  com- 
]»ised  in  a  single  distich,  the  initial  word  being  the 
name  of  the  case.  Thus  "  Flower's  case"  is  thus 
termed — 

"  Flow  BR.  On  indictment^  false  evidence. 
Is  ever  within  the  statute  an  offence/' 

Sharp  s  case — 

''Sharp.  A  demise  for  life  is  but  at  will. 
If  liv'ry  or  words  equivalent  want  still."  , 


Again- 


"  RossK.  Lease  for  life  to  one  and  assignee. 
And  of  two  more,  good  lease  for  life  of  three/' 

As  late  as  Burrowes'  Reports,  do  we  find  legal 
"  truths  severe/'  drest  in  the  "  fairy"  garb  of  verse. 
The  case  is  that  of  the  parish  of  Shadwell|  versus  the 
parish  of  St.  John's,  Wapping — 

*'  A  woman  having  a  settlement 
Marhed  a  man  with  none ; 
The  question  was — he  being  dead. 
If  that  she  had  was  gone. 

Quoth  Sir  John  Pratt,  her  settlement 

Suspended  did  remain. 
Living  the  husband — but  him  dead. 

It  doth  revive  again." 

CHORUS  OF  PUISNE  JUDGES. 

"  Living  the  husband— but  him  dead, 
It  doth  revive  again." 
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The  State  Trials  have  lately — ^thanks  to  the  muse  of 
Mr.  Moile — made  their  appearance  in  poetry,  and  we 
do  not  now  despair  of  seeing  Lord  Hardwicke's  jocu- 
lar design  executed  in  earnest,  viz.  the  publication  of 
Coke  upon  Littleton  in  a  poetical  shape.  The  Italians 
have  a  proverb,  ^*  Qui  non  amat  musas,  ille  non  amat 
Deus."  Of  the  lawyer,  indifference  to  literary  pur- 
suits cannot  be  predicated.  Parnassus  has  recruited 
as  much  in  Westminster  hall  as  elsewhere,  and  we 
doubt  if  any  have  been  elsewhere  foimd  more  deserve 
ing  of  enlistment  in  such  service. 

Amongst  our  early  literary  lawyers  was  the  great 
Sir  Thomas  More.  We  believe  that  the  following 
effusion  of  his  muse,  whilst  he  was  a  prisoner  in  the 
Tower,  will  be  read  with  interest.  We  should  also 
add,  that  being  de-prived  ink,  it  was  written  with 
a  coal. 


(( 


Ejre-flatteringe  fortune,  look  thou  never  soe  &yre. 

Or  never  so  pleasantly  begin  to  smile. 

As  though  thou  wouldst  my  mine  all  repayre. 

During  my  life  thou  shalt  not  me  beguile ; 

Trust  shall  I  God,  to  enter  in  a  while 

Thy  haven  of  heaven,  sure  and  imiforme : 

Ever  after  thy  calme,  looke  I  for  a  storm/' 


Aubrey  tells  us  that  "Lord  Bacon  was  a  good 
poet,  but  concealed,  as  appears  by  his  letters."  Some 
specimen  of  the  great  philosopher  and  chancellor's 
poetry  may  be  expected  here,  The  following  ex- 
tracts will  enable  us  to  judge  how  far  Aubrey  esti- 
mated aright  the  poetical  merits  of  this  great  man. 
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PSALM  XC. 

"  0  Lord !  thou  art  our  home  to  whom  we  fly. 
And  so  hafit  always  been  from  age  to  age; 
Before  the  hiHs  did  intercept  the  eye. 

Or  that  the  frame  was  up  of  earthly  stage : 
One  God  thou  wert,  and  art,  and  atill  shall  be. 
The  line  of  time  it  doth  not  measure  Thee. 


Teach  us,  O  Lord,  to  number  well  our  days. 
Thereby  our  hearts  to  wisdom  to  apply ; 

For  that  which  guides  man  best  in  all  his  waies. 
Is  meditation  of  mortality. 

This  bubble  light,  this  vapour  of  our  breath. 

Teach  us  to  consecrate  to  hours  of  death." 

The  following  have  been  preserved  as  "Verses  made 
by  Mr.  Francis  Bacon :" — 

"  The  man  of  life  upright,  whose  guiltless  heart  is  free 
From  all  dishonest  deeds,  and  thoughts  of  vanitie; 
The  man  whose  silent  dales  in  harmeles  joyes  are  spent, 
Whome  hopes  cannot  delude,  nor  fortune  discontent; 
lliat  man  needs  neither  towers  nor  arms  for  his  defence. 
Nor  secret  vaults  to  fly  from  thunder's  violence : 
He  onlie  can  behold  with  unfrighted  eyes. 
The  horrors  of  the  deepe  and  terrors  of  the  skies. 
Hius  scorning  all  the  care  that  fate  or  fortune  brings, 
He  makes  the  heaven  his  books,  his  wisdome  heavenlie  things, 
(Sood  thoughts  his  only  friends,  his  life  a  well-spent  age, 
The  earth  his  sober  imie>  a  quiet  pilgrimage." 

Sir  Matthew  Hale^    of  whose  virtues  as  a  man, 

VOL.  II.  F 
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and  efficiency  as  a  judge,  we  have  spoken  elsewhere, 
is  fully  entitled  to  a  place  amongst  our  literary 
lawyers*  In  IGTS,  he  published  "  An  Essay  touching 
the  Gravitation  and  Nongravitation  of  Fluid  Bodies, 
and  the  reasons  thereof/  which  was  followed  in  next 
year  by '' Difficiles  Nugee;  or.  Observations  touching 
the  Torricellean  Experiment,  and  various  solutions 
of  the  same,  especially  touching  the  weight  and  elas- 
ticity of  the  air.'*  These  works  were  attacked  hy  the 
celebrated  Dr.  Henry  More,  and  defended  by  the 
author.  His  most  important  production  was  a  "  Trea- 
ise  on  the  Primitive  Origination  of  Mankind," 
*'  which  showed,"  says  Dr.  Birch,  **  a  great  force  of 
reasoning,  and  an  equal  compass  of  knowledge.** 
This  elaborate  work  was  composed  during  leisure 
hours,  whilst  the  author  was  on  the  circuit.  So 
carefully  was  it  written,  that  a  gentleman  who  had 
seen  the^  original  MS.  told  Bishop  Burnet  he  did 
not  believe  there  were  above  twenty  words  altered 
in  the  whole  work.  His  method  of  study  was  ad- 
mirably calculated  to  secure  the  purposes  of  investi- 
gation. He  would  first  determine  on  a  plan,  and 
then  sketch  it  on  a  piece  of  paper.  To  this  plan 
he  would  resolutely  adhere.  When  he  had  arranged 
it  and  written  it  down,  he  would,  to  use  his  own 
phrase,  '^  Tap  his  thoughts  and  let  them  run."  He 
was  a  quick  thinker,  and  would  often  write  two  sheets 
at  a  time,  seldom  less  than  between  one  or  two^  and 
he  has  been  known  to  continue  writing  for  hours 
together.  When  he  had  printed  his  great  treatise,  he 
sent  a  copy  to  Bishop  Wilkins  without  mentioning 
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that  it  was  his  own  composition,  but  merely  observing 
that  the  author  was  not  a  clergyman.     The  bishop 
and  his  friend  Dr.  Tillotson  read  a  great  part  of  the 
work  without  suspecting  the  writer,  puzzled  indeed 
that  one  possessed  of  such  vast  learning  should  be  im- 
known  to  them.    Dr.  Tillotson  at  last  guessed  that  the 
author  was  the  chief-justice.     The  bishop  then  waited 
on  his  lordship,  and  thanked  him  for  the  entertain- 
ment his  work  had  afforded  him.     The  chief-justice 
blushed,  and  appeared    displeased,  suspecting    that 
his  messenger  had  betrayed  him.     The  bishop  im- 
mediately assured  him  that  it  was  the  varied  learning 
manifested  in  the  work  that  had  betrayed  the  author- 
ship.    "No  one  but  you,"  he  added,  ** could  have 
written  it.*'    The  bishop  then  advised  him  to  reduce 
the  bulk  of  the  work,  prolixity  being  a  vice  which 
pervaded  Hale's  literary  productions,  and  begged,  if 
bafliness  would  not  permit  him  to  publish  the  whole, 
that  at  least  a  portion  might  be  given  to  the  public. 
It  was  the  first  part  only  that  was  published.     It  is, 
perhaps,  by  his  "  Contemplations  Moral  and  Divine," 
that  Sir  M.  Hale  is  chiefly  known  as  an  author  to 
the  public     This  work  was  published  without  tne 
author's  consent  by  Mr.  Stephens.     It  was  never  in- 
tended for,  but  well  worthy  of,  general  perusal.     So 
vast  were  his  acquirements,  so  diversified  his  know- 
ledge, that  we   may,    vnth  Lord    Chancellor  Not- 
tmgham,  apply  to  him  the   observation   which   St. 
Augustine    made    of   St.    Jerome's    knowledge    in 
divinity :— '^  Quod  Hieronimus  nescivit,  nuUus  mor- 

F  2 
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talium  unquam  scivit.'**  It  should  also  be  observed 
that  Hale  was  not  only  a  divine,  a  lawyer,  and  a 
philosopher,  but  also  a  poet.  His  poetical  effusions, 
however,  scarcely  merit  a  place  here. 

John  Selden  deserves  an  eminent  place  amongst 
our  literary  lawyers.'  His  inclination  appeared  to  have 
been  directed  towards  antiquarian  literature,  as  his 
earliest  friends  were  Camden,  Sir  Henry  Spelman,  and 
Sir  Robert  Cotton.  The  muses,  appear  also  to  have 
been  far  from  neglected  by  him ;  and  he  cultivated  an 
intimate  acquaintance  with  some  of  the  most  eminent 
poets  of  his  time.  With  Michael  Drayton,  he  was 
especially  intimate,  at  whose  request  he  wrote  several 
learned  notes  to  the  first  eighteen  songs  of  the 
*'  Polyolbion.*'  Selden  could  also  boast,  amongst  his 
famiUars, ''  rare  Ben  Jonson  "  whose  love  of  learning, 
and  fondness  for  antiquity,  h^  could  fully  appreciate. 
In  Sir  John  Suckling's  ballad  of  "  The  Sessions  of  the 
Poets,"  the  subject  of  which  is  the  choice  of  a  laureate 
under  the  presidency  of  Apollo,  the  enumeration  of 
the  poets  begins  with  Selden,  to  whom,  a  very  honour- 
able place  is  assigned. 

"  There  was  Selden  and  he  sat  dose  by  the  chair." 

The  following  is  perhaps  his  most  pleasing  compo- 

position : — 

"  So  much  a  stranger  my  severer  muse 
Is  not  to  love-strains,  or  a  shepherd's  reed. 
But  that  she  knowes  some  rites  of  Phoebus'  dues, 
Of  Pan,  of  Pallas,  and  her  aister's  meed. 

*  What  Jerome  knew  not,  that  knew  no  man. 
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Read  and  comzneDd  she  durst  these  tun'd  essaies 
Of  him  that  lores  her  (she  hath  ever  found 
^  Her  studies  as  one  circle.)    Next  she  prayes. 

His  readers  he  with  rose  and  myrtles  crowned  1 
No  willow  touch  them !    As  his  hayes  are  free 
From  wrong  of  bolts,  so  may  their  chaplets  bee." 

As  a  legal  antiquary  and  as  a  biblical  critic,  Selden 
deserves  honourable    mention.      His    "History    of 
Tythes,^  was  perhaps,  his  ablest  performance.    In  this 
work,  which  excited  considerable  interest  on  its  ap- 
pearance, Selden  attacks,  with  great  learning  and  in- 
genuity, the  doctrine  so  zealously  inculcated  by  many 
of  the  high-church  clergy  of  that  time,   that  tithes 
were  of  divine  origin ;  and  due,  in  virtue  of  a  divine 
right  inherited   by   the   Christian  from  the  Jewish 
priesthood,  and  by  them  derived  from  the  patriarchal 
ages.     In  consequence  of  this  work,  Selden  was  sum- 
moned before  the  High  Conunission  Court,  and  had  to 
sign  an  apologetical  acknowledgement  of  his  error  in 
holding  and  publishing  doctrines  so  unjust  and  pemi- 
eious.     In  his  history,  Selden  asserted  the  legal  right 
of  the  clergy  to  tithes,  and  defended  the  expediency 
of  this  method  of  remuneiating  the  national  clergy. 
It  would  seem  that  when  tithes  were  abolished  by  the 
long  parliament,  the  clergy  were  anxious  to  give  every 
currency  to  Selden's  opinions,  which  they  had  pre- 
viously so  loudly  denounced.    Selden^s  political  career 
was  that  of  a  rational  fiiend  of  rational  freedom.     In 
the  motto  which  he  assumed  to  himseli* ;  Ut^i  Uavroi  rfiv 
iUvBt^iav — ^liberty  concerning  all  things — the  key  to 
his  opinions,  political  and  moral,  may  be  found.     He 
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was  a  fnend  to  iree  dkcussion,  believiiig  that  nothing 
suffered  from  it  bat  ignorance  and  error.  He  was,  ac- 
cording to  Sir  Matthew  Hale,  '^a  resolved  serious 
Christian,  and  a  great  adversary  to  Hobbes*  errors.** 
He  appears,  however,  to  have  been  a  man  of  quick  and 
impatient  temper,  as  the  following  circumstance  will 
show.  It  was  his  original  intention  to  have  left  his 
libraiy  and  manuscripts  to  the  University  of  Oxford; 
but  having,  on  one  occasion,  applied  for  some  books  out 
of  the  Bodleian  library,  and  a  large  sum  of  money 
being,  according  to  the  statutes,  required  of  him  as  a 
deposit  or  pledge,  he  angrily  revoked  his  bequest,  and 
left  the  whole,  with  the  exception  of  a  few  works  given 
to  the  Collie  of  Physicians,  to  his  executors,  with  a 
direction  that  they  should  either  divide  them  amongst 
themselves,  or  place  them  somewhere  for  the  public 
use,  or  dispose  of  them  in  any  way,  rather  than  bring 
them  to  a  public  sale.  They  regarding  themselves  as 
"  the  executors,  not  of  his  anger,  but  his  will,"  per- 
formed his  original  intention,  and,  after  Selden's  death, 
his  literary  treasures  were  deposited  in  the  Library  at 
Oxford.  He  was  extremely  impatient  of  interrup- 
tion when  engaged  in  study.  Colomies  tells  ua,  that 
very  often,  when  Isaac  Vossius  was  ascending  the  stairs 
to  pay  Seldon  a  visit,  the  scholar,  occupied  in  literaiy 
research,  would  call  out  from  the  top  that  he  was  not 
at  leisure  for  ordinary  conversation.  Our  legal 
friends  can  probably  however  sympathise  with  Selden 
in  this  particular. 

Lord  Chancellor  Somers  is  supposed  to  have,  to- 
gether with  his  friend  the  Earl  of  Shrewsbury,  com- 
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posed  that  incomparable  satire,  **  the  Tale  of  a  Tub." 
Someis'  uncle  is  said  to  have  furnished  the  original 
of  "  Martin,  the  Church-of-England  man ;  while  his 
grandfather  was  Jack  the  Calvinist;  and  Father  Petre, 
Lord  Shrewsbury's  tutor,  was  Peter,  the  Papist.  The 
fifiict,  however,  that  he  contributed  to  the  composition 
of  this  work,  is  very  doubtful.  In  addition  to  some 
very  able  political  tracts,  Somers,  in  1681 — ^previous 
to  his  call  to  the  bar — ^published  some  translations 
firom  Ovid,  which  are  by  no  means  destitute  of  poeti- 
cal merit.  When  he  became  known  to  the  world  as 
the  patriotic  lawyer,  and  his  fiiture  eminence  was  fore- 
seen, he  did  not  sujBfer  either  politics  or  his  profession 
to  estrange  him  from  the  pursuits  of  literature.  **  He 
was,"  says  Lord  Orerry,  "  the  general  patron  of  the 
UteraiV*  He  proved  his  regard  to  letters  by  assist- 
ing in  the  publication  of  Tonson's  magnificent  folio 
edition  of  the  Paradise  Lost.  Hume,  no  friend 
to  the  whigs,  acknowledges  that  it  was  through  the 
exertions  of  Mr.  Somers,  that  this  poem  was  ''  first 
brought  into  request."  Pope  has  acknowledged  that 
his  early  efforts  met  with  the  encouragement  and 
elicited  the  applause  of  this  eminent  man. 

"The  courtly  Talbot,  Somers,  Sheffield,  read, 
Ev'n  mitr'd  Rochester  wonld  nod  his  head." 

To  the  new  translation  of  Plutarch's  Lives,  under- 
taken at  this  time  by  what  was  called  ''  a  mob  of  gen- 
tlemen, many  of  them  bred  at  Cambridge,"  Somers 
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contributed  a  translation  of  the  Life  of  Alcibiades ;  and 
he  is  also  supposed  to  have  displayed  his  knowledge 
of  the  French  language,  by  translating  the  preface  of 
Tourreil  prefixed  to  his  translation  of  Demosthenes. 
The  well-known  poem  called  "  Dryden's  Satire  to  his 
Muse,"  which  was  published  in  16S3,  was  very  gene- 
rally ascribed  to  the  pen  of  Somers,  although  Pope, 
on  what  authority  does  not  appear,  asserted  that  he 
did  not  write  it.  It  is  a  reply  to  Dryden*s  admirable 
**  Absolom  and  Achitophel,'*  but  is  far  inferior  to  that 
exquisite  production.  Addison,  a  brother  poet  and 
brother  whig,  in  dedicating  to  Somers  his  '^  Campaign,*' 
alluded  to  his  ^'  immortal  strains."  But  the  age  of 
dedications  has  passed,  and  we  know  what  value  to 
assign  to  such  an  eulogy  from  a  client  to  his  patron. 

The  following  absurd  anecdote  has  been  related  re- 
specting Somers.  In  early  life  he  wrote  some  verses 
which  got  abroad  without  the  author's  name  becoming 
known.  Another  person,  a  modem  Bathylus,  declared 
that  he  had  written  them.  This  person  being  introduced 
to  Somers,  after  he  was  chancellor,  he  asked  him  if 
he  had  written  a  certain  paper  of  verses.  "  Yes,  my 
Lord,"  was  the  reply,  " '  tis  a  trifle,  I  did  it  off-hand." 
On  which  the  chancellor  laughed  so  heartily,  that 
the  would-be  poet,  suspecting  himself  discovered, 
withdrew  in  confusion. 

Lord  Mansfield  was  also  a  poet.  He  gained  the 
Bachelor*s  prize  at  Oxford,  for  the  best  copy  of  Latin 
verses  on  the  death  of  George  the  First.  Amongst 
the  competitors  over  whom  he  triumphed,  was  Mr. 
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Pitt,  afterwards  Earl  of  Chatham,  and  with  whom  he 
was  afterwards  engaged  in  a  series  of  contests  of  a 
more  distinguished  character.     Pope  has  lamented 

''  How  sweet  an  Ovid  was  in  Murray  lost  f " 

But  we  can  affi)rd  to  lose  an  Ovid  when  we  gain  a 
Cicero ! 

Lord  Chancellor  King,  too,  was  a  devotee  of  the 
muses.  He  is  said  to  have  written  the  followng 
epitaph : — 

*'  To  die  memory  of  Sponge  a  carpenter,  in  the  church-yard  of 
Ockham,  Surrey. 

"  Who  many  a  sturdy  oak  hath  laid  along, 

Feird  by  death's  surer  hatchet,  here  lies  Spong. 

Po$U  oft  he  made,  yet  ne'er  a  place  could  get. 

And  livM  by  railing,  though  he  was  no  wit. 

Old  saws  he  had,  although  no  antiquarian. 

And  styles  corrected,  yet  was  no  grammarian. 

Long  liVd  he,  Ockham's  premier  architect. 

And  lasting  as  his  feme  a  tomb  t'  erect. 

In  vain  we  seek  an  artist  such  as  he, 
f  Whose  pales  and  gaits  were  for  eternity  I 

So  here  he  rests  from  all  life's  toils  and  follies. 

O  spare  awhile  kind  heaven  lus  fellow-labourer  Holies.* 

Prynne,  that  most  pragmatical  of  all  our  literary 
lawyers,  was  the  most  remarkable  for  his  industry. 
Wood,  supposes  that  he  vnrote  at  least  a  sheet  every  day, 
computing  from  the  time  that  he  arrived  at  man's  estate. 
^e  gave  a  complete  copy  of  his  works  to  the  library 

*  A  bricklayer  employed  in  Lord  King's  family. 

f3 
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of  Lincolii*8  Inn,  of  which  aocie^  he  wag  a  member* 
On  hearing  this»  he^  Noy  promised  the  society  that  he 
would  present  them  with  the  works  of  John  Taylor, 
the  water  poet,  by  way  of  accompaniment.  "  His 
custom  was,'*  says  Wood,  **  when  he  studied  to  put 
on  a  long  quilted  cap,  which  came  an  inch  over  his 
eyes,  serving  as  an  umbrella  to  defend  them  from  too 
much  light ;  and,  seldom  eating  a  dinner,  would  e^eiy 
three  hours  or  more  be  maunching  a  roll  of  bread ; 
and  now  and  then  refresh  his  exhausted  spirits  with 
ale.*'  It  is  to  this  latter  source  of  inspiration  that 
Butler  alludes  in  his  incomparable  addresa  to  his 
muse : — 


"Thou  that  with  ale  or  viler  liquors, 
Did*8t  inspire  Withers,  Prynne,  or  Vicars ;; 
And  teach  them,  though  it  were  in  spight 
Of  nature,  and  their  stars  to  write." 

He  would  also  fain  be  thought  a  law  reformer. 

"  Mr.  Prynne,"  says  Pepys  in  his  Diary,  "  did  dis- 
course with  me  about  the  laws  of  England,  telling  me 
the  main  faults  in  them,  amongst  others,  obscurily, 
through  long  statutes,  which  he  is  about  to  abstract  out 
of,  all  of  a  sort,  and  as  he  lives  and  Parliaments  come, 
get  them  put  into  laws,  and  other  statute^  repealed, 
and  then  it  will  be  short  work  to  know  the  law." 

Amongst  our  poetical  lawyers,  Cowper — ^the  amiable, 
gentle-hearted  Cowper — claims  a  place.  From  the  age 
of  twenty  to  twenty-three,  he  says,  "  I  was  occupied, 
or  ought  to  have  been  occupied,  in  the  study  of  the 
law.    At  the  age  of  eighteen,  being  tolerably  well 
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furniahed  with  grammatical  kxK>wledge»  I  was  taken 
from  Westminster,  and,  having  spent  about  nine 
months  at  home,  was  sent  to  acquire  the  practice  of  an 
attorney/'  Here  he  became  first  acquainted  with 
Thurlow,  afterwards  chancellor*  To  the  period  of  his 
clerkship  he  thus  alludes  in  a  letter  to  Lady  Hesketh — 
*'  I  did  actually  live  three  years  wil;^  Mr.  Chapman,  a 
solicitor;  that  is  to  say,  I  slept  three  years  in  his 
house;  but  I  lived,  that  is  to  say,  I  spent  my  days,  in 
Southampton  Row,  as  you  well  remember*  There 
was  I  and  the  future  Lord  ChanceUor  constantly  em- 
ployed, £rom  morning  to  night,  in  giggling  and  mak- 
ing giggle,  instead  of  studying  the  law.  O  de, 
consm !  how  could  you  do  so  ?**  After  leaving  Mr. 
Chapman's,  which  he  did  when  he  became  of  age,  he 
took  chambers  in  the  Temple ;  here,  however,  he  was 
in  no  ways  more  profitably  occupied.  "  Three  years," 
as  he  observes  in  a  letter  to  Mr.  Unwin,  "  mis-spent 
at  an  attorney's  office  were,  almost  of  course,  followed 
by  several  more,  equally  mis-spent,  in  the  Temple/' 

He  took  no  pains  to  qualify  himself  for  practice  in 
his  profession,  trusting  to  his  trifling  patrimony,  or  to 
the  zeal  of  his  friends  for  obtaining  the  means  of 
future  subsistence.  One  evening,  during  the  period 
of  his  residence  at  Mr.  Chapman's,  Cowper  was  drink- 
ing tea,  together  with  Thurlow,  at  the  house  of  a  lady 
in  Bloomsbury.  Addressing  his  fellow-giggler  he  said, 
*'  Thurlow,  I  am  nobody  and  shall  always  be  nobody, 
and  you  will  be  chancellor.  You  shall  provide  for  me, 
when  you  are."  Thurlow  smiled,  and  replied,  "  I 
surely  vrill."    "  These  ladies,"  said  CovFper,  "  are  wit- 


108  LITERARY   LAWYERS. 

nesses."  The  future  chancellor  still  smiled  and  said, 
*'  Let  it  be  so,  for  I  certainly  will  do  it."*  Shortly 
after  his  removal  to  the  Temple,  Cowper's  consti- 
tutional malady  began  to  manifest  itself.  His  law 
studies  have  often  been  supposed  to  have  contri- 
buted to  promote,  if  not  to  produce  it ;  but  this  is  in 
the  highest  degree  improbable.  Those  studies  were 
pursued  in  too  desultory  a  manner  to  hare  had  such  a 
tendency  ;  but,  on  the  contrary,  it  is  highly  probable 
that  had  they  been  pursued  more  steadily  and  effec- 
tively, and  had  the  unhappy  poet,  instead  of  ^^  giggling 
and  making  giggle"  for  the  three  years  he  was  with 
Mr.  Chapman,  devoted  himself  to  the  study  of  his 
profession,  he  would  have  so  strengthened  and  disci- 

*  Cowper  considered  himself  slighted  by  Thurlow,  when  the 
latter  arrived  at  the  predicted  dignity.  But  there  is  strong 
evidence  to  show  that  Thurlow  was  not  aware  that  his  friend  was 
in  indigent  circumstances,  until  the  very  month  that  he  went  oat 
of  office  for  the  last  time,  in  fact  until  the  period  when  he  coold 
do  nothing  for  him.  That  Thuriow  had  not  forgotten  his  ancient 
intimacy  with  the  poet,  is  amply  shown  by  some  letters  which 
have  been  only  lately  published.  It  seems  that  Cowper  had  be- 
come persuaded  that  he  was  wholly  unacceptable  to  God  :  in  or- 
der to  combat  this  delusion,  Hayley,  his  friend,  who  had  become 
intimate  with  the  ex-chancellor,  applied  to  various  persons,  emi' 
nent  for  their  station  and  piety,  (the  king,  the  bishops,  the 
judges,  &e.)  to  induce  them,  as  though  of  their  own  accord,  to 
address  letters  to  Cowper,  testifying  to  the  service  his  works  had 
performed  to  religion  and  morals.  Letters  have  been  found,  ad- 
dressed by  Lord  Thurlow  to  Lord  Kenyon,  earnestly  entreating 
him  to  aid  this  plan ;  and  sending  him  a  form,  prepared  by  him- 
self, for  the  chief  justice's  signature.  This  evidences  a  friendly 
spirit  on  the  part  of  Thurlow  towards  Cowper. 
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plined  his  mind,  as  to  have  enabled  it  to  resist  the 
onslaught  of  the  unhappy  delusions  to  which  it  after- 
wards became  the  prey. 

The  well  known  Francis  Hargrave  was  the  son 
of  a  solicitor,  originally  in  considerable  practice,  but 
whose  imprudence  and  misfortunes  rendered  him  ulti- 
mately dependent  on  his  son.     Hargrave  was  edu- 
cated at  the   Charterhouse,   and  Oxford,   and  was 
called  to  the  bar  by  the  society  of  Lincoln's  Inn,  and 
commenced  practice  in  1764.     He  was  brought  into 
notice  in  the  first  instance,  chiefly,  by  his  argument 
in  the  celebrated  case  of  the  Negro  Somerset.     It 
was  through  his  exertions,  that  was  obtained  the  clear 
and  distinct  enunciation  of  that  glorious  principle  of 
our  law,  that  the  first  moment  a  slave  breathes  Eng- 
lish air  he  is  a  slave  no  longer.     He  received  letters 
from   both   Lord  Mansfield  and  Chief  Baron  Mac- 
donald,  complimenting  him  on  the  learning  and  abi- 
lity which  he  displayed  in  this  argument.    After  this, 
Mr.  Hargrave's  business  began  greatly  and  rapidly  to 
improve,   and,   had  other  circumstances   permitted, 
he  would  shortly  have  realised  a  large  fortune.  But  in 
addition  to  his  own  family,  Hargrave  had,  unfortu- 
nately, to  support  and  educate  his  brother's  family, 
consisting  of  one  son  and  three  daughters.      This 
kept  him  poor,  at  a  time  when  he  might  reasonably 
have  expected  to  become  rich.     By  Lord  North,  he 
was  appointed  Counsel  to  the  Treasury,  at  a  salary  of 
£600 ;  but  was  removed  by  Mr.  Pitt,  in  a  manner 
by  no  means  gracious,   and  which  provoked  severe 
observations  from  Lord  Thurlow*     In  allusion   to 


110  LITERARY   LAWTXB8. 

Pitt|  Mr.  Hargrave  observed  that  the  minuter  had 
said  that  '*  the  chief  course  of  my  removal,  was  that 
skeleton  of  general  ideas  on  the  Regency  Question  ;, 
the  pamphlet  I  published,  under  the  title  of  '  Brief 
Deductions.'      But  as  a  subsidiary  reascm,   he  in^ 
putes  to  me  such  official  dilatoriness  as  rendered  me 
useless  to  him.     Having  called  to  his  aid  this  impu- 
tation,  he  then  proceeds  to  state  that,  unwilling  to 
hurt  my  fortune,  he  permitted  me  to  hold  my  aitua^ 
tion  as  a  sinecure ;  that,  by  accepting  this  tendemessy 
I  had  contracted  an  obligation,  at  least  not  to  be 
hostile  to  the  administration ;  but,  that  my  pamphlet 
on  the  regency  was  such  a  mark  of  opposition,  as 
freely  justified  his  resentment,  and  ought  to  have 
prevented  my  being  surprised  at  it."    Mr.  Hargrave, 
however,  denied  the  imputed  dilatoriness,  and  aaserted 
his  right,  although  connected  with  the  government, 
to  declare  his  sentiments  respecting  their  conduct* 
*'  He  seems,*'  says  a  biographer,  "  always  to  have  re- 
garded himself  a  proscribed  man." 

We  have  already  expressed  our  opinion  of  his 
style  of  composition,  but  we  should  be  unjust  were 
we  to  fail  recording  the  feelings  of  admiration,  which 
the  perusal  of  his  many  learned  and  profound  works 
have  left  on  our  minds.  His  annotations  on  Coke  are 
weU  known,  and  his  Juridical  Exerdtations  and  other 
tracts  are  equally  celebrated.  It  is  scarcely  dispraise 
to  add,  that  on  many  points  of  constitutional  law  he 
has,  like  most  other  law  writers,  depended  too  much 
on  the  written  letter,  and  too  little  on  the  practice  at 
customs  of  the  constitution. 


ZiITERAEY   LAWYERS.  Ill 

In  the  early  part  of  1813»  Mr.  Hargrave  suffered 
oonaideTably  from  his  exertions,  in  editing  Coke  upon 
Littleton.  Not  only  did  he  suffer  considerable  phy- 
sical inconvenience,  but  he  became  subject  also  to 
mental  aberrations,  which,  though  neither  frequent 
nor  violent,  were  exceedingly  distressing  to  his  family. 
Several  physicians  were  called  in,  amongst  whom 
was  Sir  H.  Halford,  and  they  unanimously  advised 
his  immediate  relinquishment  of  his  professional  pur- 
suits. This,  the  influence  of  his  friend,  Mr.  Whit* 
bread,  enabled  him  to  do.  Through  the  exertions  of 
thatgentieman,  government  were  induced  to  purchase 
Mr.  Haigrave's  library  and  MSS.  for  the  British 
Museum,  where  they  are  now  deposited.  The  pur- 
chase money  (£8000),  enabled  Mr.  Hargrave  to  pass 
the  remainder  of  his  days  in  comfort.   He  died  in  ISSS* 

Charubs  Butler,  who  succeeded  Mr.  Hai^rave  in 
the  task  of  editing  '  Coke  upon  Littieton,'  was  the  son 
of  a  haberdasher  in  Pall  Mall,  whose  shop  was  well 
known  to  the  fashionable  world  by  the  sign  of  the 
Golden  Ball.  From  his  father  he  inherited  a  fortune 
of  £30,000.  He  received  his  education,  partiy  at  a 
Roman  CathoHc  academy  at  Hammersmith,  and  parUy 
at  Douay.  In  his  twenty-fif tii  year  he  entered  at  lin- 
eohi's  Inn.  His  religion  disqualifying  him  from  being 
called  to  the  bar,  he  practised  as  a  certificated  con- 
veyancer, untU  the  passing  of  the  31st  Geo.  III.,  when 
he  was  called.  He  is  understood,  however,  never  to 
have  argued  any  case  at  the  bar  except  the  famous  case 
of  Cholmondeley  v.  Clinton.  Of  the  quality  of  his  law 
writings,  an  able  writer  in  the  Law  Magazine  haa 
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thus  spoken — "  There  are  few  writers  to  whom  we  are 
more  indebted.  He  is  the  first  who  blended  practical 
with  theoretical  knowledge ;  and  nothing  can  be  hap- 
pier than  his  clear  and  simple  manner  of  explaining 
an  abstract  doctrine.'*  Of  his  annotations  on  Coke,  the 
same  writer  observes,  that  in  them  there  is  nothing 
''from  which  a  remarkable  acquaintance  with  his 
subject,  or  a  talent  for  combination  and  arrangement, 
or  a  power  of  pursuing  principles  into  their  remote 
and  hidden  consequences,  can  be  inferred ;  and  there* 
fore,  neither  as  a  writer  or  a  lawyer  will  they  warrant 
us  in  giving  Mr.  Butler  the  highest  rank.'*  To  his 
devotion  to  general  literature  we  have  already  made 
allusion.  He  was  an  able  controversialist  and  biblical 
scholar];  well  read  in  continental  literature,  and  by  no 
means  ignorant  of  that  of  his  own  country.  The  di- 
versity of  his  own  learning  may  be  guessed  firom 
the  circumstance  that  the  works  which  he  left  un- 
finished were,  a  "Life  of  Christ;  or  Paraphrastical  Har- 
mony of  the  Gospels ;"  and  **  a  History  of  the  Binomial 
Theorem."  He  was,  in  short,  rather  greatly  than 
deeply  learned.  He  was  an  able  mathematician. 
Some  of  his  happiest  hours,  he  declared,  were  those 
which  he  devoted  to  mathematical  studies.  In  his 
habits  he  was  temperate.  He  was  of  a  candid  and 
amiable  temper,  and  managed  to  conciliate  the  regard 
and  affection  of  all  with  whom  he  came  in  contact. 
He  devoted  all  his  leisure  time  to  study  and  composi- 
tion, regularly  rising  at  four  in  the  morning.  He  was 
fond  of  music;  often  amusing  himself  with  playing 
on  the  pianoforte,  and  occasionally  would  sing,  if  en- 
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treated  by  any  friends  present.  His  memory  was 
most  extraordinary :  and  he  once  excited  the  astonish- 
ment of  his  friends  in  this  way  in  a  strange  manner. 
He  was,  in  early  life,  employed  by  Lord  Sandwich, 
(then  first  Lord  of  the  Admiralty,)  to  compose  a 
speech  for  him,  in  defence  of  Press  Warrants,  which 
his  lordship  delivered  in  the  house.  Butler  was  pre- 
sent, and,  after  he  left  the  house,  joined  a  party,  where 
he  was  asked  how  Lord  Sandwich  had  spoken.  He 
replied,  that  he  had  listened  so  attentively,  that  he 
thought  he  could  repeat  his  whole  speech,  which  he 
forthwith  did,  to  the  surprise  of  all  his  hearers. 

Amongst  his  pupils,  may  be  mentioned  Lord  Den- 
man,  Mr.  Brodie,  Mr.  Duval,  and  Mr.  Preston.  At 
the  instance  of  the  former,  a  silk  gown  was  given  him 
in  1832.  This  is  an  honor  rarely  conferred  on  con- 
veyancers. He  died  in  the  same  year  at  the  age  of 
eighly-two. 

Sir  William  Jones,  the  most  distinguished  of  all 
literary  lawyers,  was  educated  at  Harrow  and  Oxford; 
in  both  which  places  he  discovered  signs  of  those 
talents  and  thi^t  thirst  for  learning  which  afterwards 
obtained  for  him  so  extensive  and  so  enduring  a  repu- 
tation. At  the  University,  he  devoted  himself  with 
great  zeal  to  the  acquisition  of  the  Oriental  languages, 
and  to  improving  and  enlarging  his  acquaintance  with 
the  classics,  both  of  ancient  and  modem  literature. 
It  is  also  worthy  of  commemoration  that  he  was  ex- 
tremely fond  of,  and  well  versed  in,  various  athletic 
and  elegant  exercises.  Of  his  debUt,  in  the  Court  of 
King's  Bench,  Mr.  Hawkins  gives  the  following  ac- 
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count :  **  The  question  before  ike  court  arose  upon 
priyate  disagreements  in  a  family,  which  made  asepaup 
tion  between  a  husband  and  wife  necessary ;  and,  there 
being  a  child,  whose  interests  were  to  be  taken caieo^ 
the  interference  of  the  court  was  required.    A  per- 
fect silence  prevailed ;  the  attention  of  all  prosent 
being  attracted  to  hear  what  **  Ling^uist  Jones,**  as  he 
was  even  then  called,  would  say.     Though  he  could 
not  have  been  accustomed  to  hear  his  own  voice  in  a 
court  of  law,  for,  I  believe,  this  was  his  forensic  ddtt^ 
he,  nevertheless,  spoke  with  the  utmost  distinctneiB, 
and  deaness  not  at  aU  disconcerted  by  the  novelty  of 
his  situation*     His  tone  was  highly  dedamataiy,  ac* 
companied,  with  what  Pope  has  called  **  balancing  Ids 
hands  ;*'  and  he  seemed  to  consider  himself  as  much  a 
public  orator  as  Cicero  or  Hortensius  could  have  done. 
ffis  oration,  for  such  it  must  be  called,  lasted  for 
nearly  an  hour.     But  the  orator,  however  he  naight 
wish  to  give  a  grand  idea  of  the  oflSioe  of  pleader,  did 
not,  in  the  course  of  his  business,  entirely  avoid  die 
ridiculous ;  for  having  occasion  to  mention  a  case  de* 
dded  by  the  court,  he  stated  in  the  same  high  decla- 
matory tone  in  which  he  had  delivered  the  wliole  of 
his  speech,  that  he  found,  **  that  it  had  been  argued  iy 
one  Mr*  Baldwin.'^    Not  being  very  conversant  with 
the  state  of  the  bar,  he  did  not  know  that  this  one 
Mr.  Baldwin,  was,  at  the  time  of  which  I  am  speak- 
ing, a  barrister  in  great  business,  and  was  then  sitting 
not  a  half-yard  from  the  orator's  elbow.   It  occasioned 
a  smile,  or  perhaps  more  than  a  smile,  on  every  coun- 
tenance in  court ;  but  the  orator  proceeded  steadily 
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aa  before*  In  the  course  of  his  speech  he  had  occar 
sioB  to  mention  the  governess  of  the  child ;  and  he 
did  it  in  such  terms  as  eonveyed,  and  must  have  con- 
veyed, to  any  one  possessed  of  ordinary  powers  of 
oompiehenaion,  an  idea  that  she  was  an  extremely  im- 
proper person  to  remain  with  a  young  lady :  on  the 
next  day,  therefore,  Mr.  Jones  appeared  again  in  the 
seat  which  he  had  occupied  the  preceding  day,  and, 
when  the  judges  had  taken  their  seats,  he  began  in  the 
same  itigh  declamatory  tone,  to  inform  the  court,  that 
*  it  was  with  the  deepest  regret  he  had  learned  that,  in 
what  he  had  the  honour  to  state  to  their  lordships  the 
precefling  day,  he  was  understood  to  mention  that 

Mrs.  was  a  harlot.'    The   gravity  of  every 

countenance  in  court  yielded  to  the  attack  thus  made 
upon  it,  and  a  general  laugh  was  provoked  by  it."  The 
literary  merits  of  Jones  are  too  well  known  to  require 
further  comment. 

We  have  resolved  to  abstain  from  any  lengthened 
mention  of  such  eminent  persons  in  the  profession  as 
are  yet  amongst  us ;  but  we  cannot  close  this  chapter 
without  observing  that  the  race  of  literary  lawyers  is 
not  yet  extinct;  and  that  there  are  many  whose  learn* 
ing  and  eloquence  reflect  honour  on  the  bench,  or 
adorn  the  bar,  who  have  displayed  literary  abilitiea 
of  no  mean  order.  Mr.  Moile,  who  has  published  a 
poetical  version  of  several  of  the  state  trials,  observes 
in  his  preface,  that  the  relation  between  law  and 
literature,  and  law  and  the  fine  arts,  is  far  less 
remote  than  is  usually  supposed.  ''  The  action  of 
replevin  has  already  engaged  tiie   labours  of  both 
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painters  and  dramatists :  under  the  name  of  "  The 
Rent  Day/'  it  has  drawn  tears  from  thousands  at 
our  national  theatres ;  and  the  pencil  of  a  Wilkie 
has  proved  that  a  "Common  Law,  or  Statutable 
Distress/'  may  become  of  all  others  the  most  pathetic. 
But  thoughi  in  both  these  works,  the  declaration  and 
avowry  are  admirably  delineated,  there  can  be  no 
doubt  that  the  whole  of  the  pleas  in  bar  would  be 
bad  on  a  general  demurrer.  Succeeding  artists  may 
avoid  the  fault."  Mr.  Moile  has  been  exceedingly 
successful  himself  in  giving  a  poetical  interest  to  the 
stem  and  usually  forbidding  realities  of  legal  lore. 

Lord  Eldon  is  said  to  have  perpetrated  some  half 
dozen  poetical  nug^sB — one  of  which  was  a  new  version 
of  "  Chevy  Chase,"  in  the  form  of  a  chancery  bilL 
We  understimd  that  this  last  specimen  of  "  ingenious 
trifling,*'  is  yet  extant.  Lord  Tenterden  was  re- 
nowned for  his  Latin  versification. 

Sir  Edward  Sugden  is  not  a  name  that  our  readers 
would  probably  have  expected  to  see  here.  But  we 
have  been  told,  on  competent  authority,  that  this  emi- 
nent lawyer  is  the  author  of  a  humourous  parody  on 
the  well  known  air,  **  Wake,  Dearest,  Wake."  This 
parody  is  suppposed  to  be  a  dialogue  between  a 
sheriff's  officer  and  the  unhappy  object  of  his  pursuit. 
The  officer  finding  the  door  closed  against  bim, 
advises  the  creditor,  as  afriend,  to  come  out  and  sur- 
render himself,  for 

"  If  you  don't  I  shall  nab  you  to*morrow;" 

CREDITOR. 

"  I  don't  care,  I  don't  care,  I  don't  eve/' 
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Lord  Lyndhursty  too^  has  wooed  the  muse.  The 
following  anecdote  may  be  relied  on  as  authentic. 
While  he  was  at  a  school  kept  by  a  Mr.  Franks,  a 
circumstance  occiiried  which  will  serve  to  show  how 
early  the  ardent  temperament  and  ready  talent,  which 
has  distinguished  his  public  career,  developed  itself 
in  this  remarkable  man.  At  Clapham,  there  was 
a  young  ladies'  school  which  was  attended  by  the 
same  dancing  master  as  that  'employed  by  Mr.  Franks ; 
and,  previous  to  his  annual  ball,  the  two  schools 
used  frequently  to  meet  together  for  the  purpose  of 
practising.  At  one  of  these  agreeable  reunions,  young 
Copley,  then  not  more  than  fourteen  years  of  age, 
was  smitten  vrith  the  charms  of  a  beautiful  girl,  and, 
at  their  next  meeting,  slipt  into  her  hand  a  letter  con- 
taining a  locket  with  his  hair,  and  a  copy  of  verses,  of 
which  the  follovring  is  a  transcript.  They  were 
entitled — 


"  VERSES   ADDRESSED   BY   J.   COPLEY    TO     THE    MOST 


AMIABLE 


M 


Thy  fatal  shafts  unerring  move, 
I  bow  before  thine  altar,  love, 
I  feel  thy  Roft,  resistless  flame. 
Glide  swift  through  all  my  vital  frame ; 
For  while  I  gaze,  my  bosom  glows. 
My  blood  in  tides  impetuous  flows, 
Hope,  fear,  and  joy,  alternate  roU, 
And  floods  of  transport  whelm  my  soul ; 
My  fault*ring  tongue  attempts  in  vain. 
In  soothing  murmurs  to  complain ;  J 
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My  tongue  some  secret  magic  ttea. 
My  munnan  onk  in  broken  aghe ; 
Condemned  to  muse  eternal  care 
And  ever  drop  the  ailent  tear ; 
Unheard  I  mourn,  unheard  I  sigh. 
Unfriended  live,  unpity'd  die. 

I  beg  you  will  do  me  the  honour  to 
accept  of  the  trifle  that  accompanies  it,  and  you  will 
oblige 

Your  affectionate  admirer, 

J.  S,  COPLEY,  Jun. 
P.S,  Pray  excuse  the  writing." 

It  is  only  necessary  to  add  that  the  lady  to  whom 
these  verses  were  addressed  still  survives,  and  retains 
in  her  possession  both  the  letter  and  its  contents. 

LordDenman  possesses  poetical  talents  of  no  mean 
order,  as  the  following  translation  from  the  Greek 
Anthology,  published  in  Mr.  Bland's  collection,  will 
show : — 


« 


In  myrtle  my  sword  will  I  wreathe, 
like  our  patriota,  the  noble  and  brave. 

Who  devoted  the  tyrant  to  death. 
And  to  Athens  equality  gave  I 


'^  Loved  Harmodius,  thou  never  shall  die ! 
The  poets  exultingly  tell. 
That  thine  is  the  fulness  of  joy. 
Where  AchiUes  and  Diomed  dwell. 
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"  In  myrda  my  sword  wiU  I  wreath, 

like  our  patrioto,  the  noble  and  brave. 
Who  devoted  Hipparchus  to  death. 
And  buried  hie  pride  in  the  gprave. 

"At  the  altar  the  tyrant  they  seised. 
While  Minerva  he  vainly  implored. 
And  the  goddess  of  wisdom  was  pleased. 
With  the  victim  of  libert3r's  sword. 


€i 


May  your  bliss  be  immortal  on  high. 
Among  men  as  your  glory  shall  be, 

Te  doom'd  the  usurper  to  die. 
And  bade  our  dear  country  be  free  I 


"  In  my  profession/'  Sir  W.  Jones  writes  to  Dr. 
Pair,  "  the  reputation  of  a  scholar  is  a  dead  weight 
on  a  person.**  Literary  reputation  is,  certainly^  not  the 
best  means  for  obtaining  a  practice.  A  poetical  lawyer 
has  described  one  more  available : 

THE  MODERN  WAY  TO  GET  ON  AT  THE  BAR. 

"  My  Commons  all  eat,  and  my  terms  aD  past. 
To  the  bar  I'm  now  call'd,  my  dear  father,  at  last ; 
To  its  profits  I  look,  to  its  honours  aspire. 
The  first  of  our  name  ever  titled  esquire. 
That  Pm  proud  of  the  title,  Vm  free  to  confess. 
No  longer  plun  gentleman  now  of  the  press  : 
By  a  penny-a-line  I  was  scurvily  paid, 
I  was  starving — ^but  think  now  my  fortune  is  made ! 
Pve  struck  out  such  a  line  as  you'll  say  is  by  far 
The  best  of  all  ways  to  get  on  at  the  bar. 
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Some  try  to  get  on  as  great  black-letter  readers, 
But  all  novr  aspire  to  be  thought  special  pleadert^ 
The  title  all  claim,  it  belongs  to  but  feir, 
Tho'  first  asked,  when  you're  called,  **  Pray  whose  pupil 

were  you  ? " 
I  said  I  was  Tidd*B,  though  you  know  that  the  fact  is, 
He  taught  me,  'tis  true,  by  twice  reading  his  practice. 
Some  to  book-making  take,  but  that's  starving  employment 
I  never  could  read,  or  in  books  find  enjoyment. 
I  laugh  at  translators,  call  editors  ganders. 
Who  were  paid,  as  was  Williams,  for  editing  Saunders ; 
Be  praised,  but  left  briefless,  at  last  find,  how  hard ! 
Poor  Probity's  meed  is  their  only  reward. 
What  were  Vaillant's  great  gains  by  's  translation  of  Dyer? 
He  was  made  city  pleader,  but  never  got  higher ; 
Had  that  place  been  a  gift,  some  reward  I'd  have  thought  it, 
But  now  with  his  own  proper  money  he  bought  it. 
But  the  way  to  get  on  I've  struck  out  is  much  shorter, 
I  never  draw  pleadings,  I  read  no  reporter — 
Those  courses  don*t  suit  me — the  way  which  I  choose. 
To  get  on  is  by  paragraph  puffs  in  the  News. 
For  example,  when  call'd,  there  appeared  in  the  Star, 
Mr.  Lignum,  last  Wednesday,  was  call'd  to  the  bar. 
And  it  then  lets  the  world  obligingly  know. 
The  home  circuit,  we  hear,  Mr.  L.  means  to  go. 
In  the  front  of  the  paper,  this  holds  a  first  place. 
And  my  name  in  large  print  stares  you  full  in  the  fiice. 
Then  soon  after,  we  hear,  and  we  hope  it  is  true, 
Mr.  lignum,  at  Clerkenwell,  made  his  debdt; 
At  the  Old  Bailey,  the  public,  as  well  as  his  friends. 
With  pleasure,  will  hear  he  in  future  attends ; 
And  the  night  of  his  call  ^ve  retainers  were  sent, 
In  ^ve  parish  appeals,  for  the  sessions  in  Kent. 
This,  half-news  and  half-puff,  I  take  care  sha'nt  be  lost. 
But  appear  in  the  Chronicle,  Herald,  and  Post; 
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And  m  all  other  papers,  afl  whicli  70a  may  gomB, 

I  owe  to  my  gentleiBen  fnends  of  the  press, 

Hiose  who  crovd  up  the  eomrts  every  day,  takmg  notes. 

With  grea^  hiadc  heads,  awf  more  greasy  black  coats. 

Hiese  are  afi  dear  friends,  and  tfaey  gave  me  the  hint. 

Of  th'  advantage  Vd  find  from  appearing  in  print. 

Your  name  seen  so  often,  folks  natoraDy  say, 

^  Why  lignmn's  the  most  rinng  man  of  the  day. 

You'll  find  business  bring  business,  and  we  shall  not  &3, 

Though 'you  move  for  a  nonsmt  or  justify  bail ; 

That  your  name  shall  appear,  and  youll  seem  to  have  dl. 

Or,  at  least,  half  the  business  of  Westminster  Hafl.' 

Thus  you  see,  my  dear  father,  it  answers  my  ends 

To  make  all  these  black-headed  gentry  my  friends ; 

And  think,  just  as  I've  hit  to  a  title. 

The  way  to  get  on,  and  it  costs  me  but  little ; 

At  chambers  I  now  and  then  give  them  a  lunch, 

Ot^  at  night,  a  regale  of  hog's  puddings  and  punch.** 


Vol.  II. 


CHAPTER  V. 


THE  BENCH  AND  THE  WOOLSACK. 

Independence  of  the  Judges — the  Bench  in  the  Days  of  Eliia- 
beth — Croke— Judge  Jenkins — Mr.  Justice  Alderson — Sir 
Alan  Chambr^ — George  III.  and  the  Judges — Dismissal  of 
Judges — Judicial  Corruption — ^Alfred — Judges  in  the  Days  of 
Edward  I. — ^A  Striking  Punishment — I^timer's  Account  of 
the  Judges — ^Edward  VI.  and  his  Judges— -Bacon's  Carrop- 
tions — Charles  II.<^udge  Tates — ^Respect  for  Judicisl  Dig- 
nity— ^Painfiil  Duties  of  a  Judge — Sir  Giles  Rpoke — Seme 
Labours  of  the  Chancellor — ^the  Chancellor's  Patronage^ 
Clerical  Lawyers — Ancient  Court  of  Chancery — ^Lay  Chan- 
cellors— Habits  of  the  Old  Judges — Anecdotes  of  a  Judge— 
Chief  Baron  Thompson — ^Lord  Eldon — Judicial  Character— 
Judge  and  Jury — ^the  Bench  and  the  Bar — ^Politics  and  the 
Judges — James  11.  and  the  Lawyers — Erskine  and  Holt- 
Appointment  of  Judges — Division  of  the  Chanceilonfaip— 
Judicial  Studies — Dilatoriness  of  the  Courts — Precedents- 
Jus  dicere  non  jus  facere — Honours  of  the  Bench — Saliries 
of  the  Judges. 

<<  We  read  that  in  the  caae  of  Humphrey  Staffordi 
that  arch-tray  tor^  Hussey,  chief  justice,  besought  king 
Henry  VII.  that  he  would  not  desire  to  know  their 
opinions  before-hand  for  Humphrey  Stafford,  for 
they  thought  it  should  come  before  them  in  the 
King's  Bench  judicially,  and  then  they  would  do  that 
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wliich  of  right  they  ought;  and  the  king  accepted  of 
it'**  Yet  it  was  a  favourite  boast  of  Henry  that  he 
goremed  his  kingdom  by  his  laws»  and  his  laws  by 
his  lawyers  ;f  and  to  a  certain  extent  he  carried  his 
boast  into  performance* 

Queen  Elizabeth^  having  created  a  new  office  in  the 
court  of  C!ommon  Pleas,  conferred  it  upon  Richard 
Cavendish,  a  gentleman  of  the  privy  chamber,  and 
commanded  the  judges  to  admit  him  to  the  same. 
The  judges,  instead  of  promptly  obeying  this  demand, 
alledged  that  the  prothonotaries  claimed  a  right  to  per- 
fonn  the  duties  of  the  office.  The  queen,  exasperated 
at  this,  addressed  to  the  judges  a  very  angry  letter, 
reprehending  them  for  their  contumacious  neglect  of 
herorders^  and  desiring  them  to  acquaint  the  lord 
keeper  and  the  earl  of  Leicester  with  the  causes  of 
their  contempt  of  her  authority.  The  judges  imme- 
diately complied  with  this  order,  and  repeated  to  the 
two  lords  the  grounds  of  their  refusal  to  admit 
Cavendish  to  the  office.  This  did  not  satisfy  &e 
queen,  who  sent  them  a  message  commanding  them 
on  their  allegiance  to  admit  Cavendish  forthwith; 
insisting,  at  the  same  time,  that  no  injury  could 
result  therefrom  to  the  prothonotaries,  who  could,  if 
they  felt  themselves  aggrieved,  vindicate  their  rights 
by  appeal  to  a  court  of  law :  and  she  concluded  vrith 

•  3  Inst.  39. 
t  It  18  a  remarkable  circumstance,  that  in  the  council  of  re- 
gency dnring  the  minority  of  Henry  VIII.,  there  waa  not  one 
hivyer :  so  obnoxious  had  the  iziiamous  practices  of  Empson 

and  Dudley  rendered  the  whole  profession. 

o  2 
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observing,  that  she  would  not  take  away  their  rights, 
but  only  put  them  to  their  action.  The  judges, 
however,  were  not  to  be  menaced  or  cajoled*  Thej 
replied,  firmly,  *'  that  the  queen  had  taken  her  oath 
for  the  execution  of  justice  according  to  law ;  that 
they  did  not  doubt  but  that  when  her  majesty  was 
informed  that  it  was  against  law,  she  would  do  what 
befitted  her ;  for  their  parts,  they  had  taken  an  oath 
to  Gx>d,  to  her,  and  to  the  commonwealth,  and  if  they 
should  do  it  without  process  of  law  before  them,  and 
upon  her  command  put  the  others  out  of  possession, 
though  the  right  remained  to  them,  it  were  a  breach 
of  their  oaths,  and,  therefore,  if  the  fear  of  Grod  weie 
not  sufficient,  they  told  her,  that  the  punishment 
that  was  inflicted  upon  their  predecessors  for  breach 
of  their  oaths  (alluding  to  Thorpe's  case),  might  be 
sufficient  warning  to  them.*'  The  queen,  imperious 
as  she  was,  acknowledged  the  justice  of  their  excuse, 
and  so  the  matter  ended. 

In  the  famous  case  of  ship-money,  the  judges  were 
almost  unanimous  for  the  king.  Mr.  Justice  Croke 
declared  that  he  believed  the  law  to  be  opposed  to 
the  claims  of  the  crown.  Finding,  however,  that  the 
opinions  of  his  brethren  were  against  him,  and  con- 
scious  that  his  resistance,  while  it  woidd  fail  in 
obtaining  judgment  for  the  defendant,  woidd  involve 
the  loss  of  his  own  place,  and  the  ruin  of  his  family, 
he  at  last  resolved  to  give  way,  and  to  concur  with  the 
other  judges  in  deciding  in  favour  of  the  crown.  "  A 
few  days  before  he  was  to  argue,"  says  Whitelock, 
'^  upon  discourse  with  some  of  his  nearest  relations, 


r^ 
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and  most  serious  thoughts  of  this  business/'  having  in- 
dmated  his  intention  of  giving  way,  his  wife^  who  was 
a  veiy  good  and  pious  woman,  told  him,  ''  that  she 
hoped  he  would  do  nothing  against  his  conscience, 
for  fear  of  any  danger  .or  prejudice  to  her  or  his 
family ;  and  that  she  would  be  contented  to  suffer 
want  or  any  misery  with  him,  rather  than  be  an 
occasion  for  him  to  do,  or  say  any  thing  against  his 
judgment  and  conscience/' 

To  his  eternal  honour  and  our  great  benefit^  Croke, 
when  the  hour  of  danger  arrived,  decided  as  his  con* 
science  directed,  and  thus  saved  his  memory  from  the 
obloquy  in  which  his  coUeagues  became  justly  in- 
volved. 

David  Jenkins,  a  Welsh  judge  in  the  time  of 
Charles  I.,  when  the  rebellion  first  broke  out,  im- 
prisoned and  otherwise  punished,  as  guilty  of  high 
treason,  many  persons  who  had  taken  up  arms  against 
the  king.  Having  been  captured  by  the  parlia- 
mentary forces,  he  was  brought  up  to  London,  and 
committed  to  the  Tower.  Whitelock  mentions  that 
when  he  was  brought  before  the  court  of  Chancery 
to  answer  to  a  bill  that  had  been  filed  against  him, 
he  courageously  told  the  court,  "  that  he  ought  not, 
and  would  not,  submit  to  the  power  of  that  court ;  for 
it  was  no  court,  and  their  seal  was  counterfeit."  For 
this  he  was  conmiitted  to  Newgate,  and  was  afterwards 
impeached  for  high  treason  by  the  House  of  Com- 
mons. On  being  brought  before  the  house,  the  in- 
trepid old  judge  refused  to  kneel  at  the  bar,  telling  the 
house  that  "  he  denied  their  authority,  and  that  they 
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wronged  the  king,  and  that  aldiongh  thej  pretended 
to  protect  the  law,  there  could  be  no  law  without  a 
king,"  and  "  used/*  wjrs  Whitelock,  "  high  expies- 
nons  against  the  parliament  and  their  aathori(y." 
For  his  boldness,  the  house  fined  him  £1000,  and 
ordered  him  to  be  again  committed  to  Ne^vgate, 
whence  he  was  transferred  to  Wallingford  Castk. 
An  act  was  afterwards  passed  for  his  trial  in  the 
high  court  of  justice,  and  every  effort  was  made  to 
induce  him  to  submission,  and  a  recognition  of  the 
usurping  powers*  Several  members  of  the  House  of 
Commons  waited  on  him  tor  this  purpose,  but  the 
'  sturdy  Welshman  was  inflexible.  At  last  'he  was 
told  that,  if  he  continued  thus  obdurate,  he  would  be 
marched  to  execution.  ''So  be  it,"  he  exultin^y 
exclaimed ;  ''  but  I  shall  suffer  with  Magna  Charta 
under  one  arm,  and  the  Bible  under  the  other!" 
These  are  splendid  instances  of  the  haughty  integ> 
ri^  and  proud  independence  of  English  Judges. 

Dr.  Parr  has  observed,  that  to  say  of  a  judge,  that 
he  was  incorrupt,  ^as  hardly  to  eulogise  him.  To 
the  purity  with  which  justice  is  and  has  been  admin]»- 
tered,  between  man  and  man  in  this  country,  may  be 
with  justice  ascribed  the  rapid  progress  towards  a 
free  and  enlightened  government,  which  is  discernible 
throughout  our  history.  The  following  anecdote  is 
well  known,  but  still  worth  recording  in  this  place. 
Of  Sir  M.  Hale,  his  biographer.  Bishop  Burnet,  says, 
**  A  gentleman  sent  him  a  buck  for  his  table,  that 
had  a  trial  at  the  assizes ;  so,  when  he  heard  his  name, 
he  asked  if  he  were  not  the  same  person  that  had 
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sent  him  yenison ;  and,  finding  he  was  the  same,  he 
told  him  he  could  not  suffer  the  trial  to  go  on  till  he 
had  had  paid  him  for  his  buck.  To  which  the  gen- 
tleman answered,  that  he  never  sold  his  venison ;  that 
he  had  done  nothing  to  him  that  he  did  not  do  to 
every  judge  that  had  gone  that  circuit,  which  was 
confirmed  by  several  gentlemen  then  piesent;  but  all 
would  not  do,  for  the  lord  chief  baron  had  learned 
from  Solomon,  that  a  gift  perverteth  the  way  of  judg* 
ment,  and  therefore  he  would  not  suffer  the  trial  to 
go  on  till  he  had  paid  for  the  present ;  upon  which 
the  gentleman  withdrew  the  record.  And  at  Salis- 
bury, the  dean  and  chapter  having,  according  to  the 
custom,  presented  him  with  ax  sugar-loaves  in  his 
circuit— he  made  his  servants  pay  for  the  sugar  before 
he  would  try  their  cause/* 

To  Sir  Matthew  Hale's  integrity  and  independence 
a  very  competent  witness  has  borne  very  honorable 
testinoony.  ^'I  remember,"  says  Dryden,  in  his 
Essay  on  Satire,  "  a  saying  of  King  Charles  II.,  on 
Sir  Matthew  Hale,  who  was  doubtless  an  uncorrupt 
and  upright  man,  that  his  servants  were  sure  to  be 
cast  on  a  trial,  which  was  heard  before  him ;  not  that 
he  thought  the  judge  was  possibly  to  be  bribed,  but 
that  his  integrity  might  be  too  scrupulous ;  and  that 
the  causes  of  the  crown  were  always  suspicious,  when 
the  privileges  of  subjects  were  concerned."  The 
foUowing  anecdote  told  by  Roger  North,  confirms  this 
statement.  **  A  courtier  who  had  a  cause  to  be  tried 
before  him,  got  one  to  go  to  him,  as  firom  the  king, 
to  speak  for  favour  to  his  adversary,  and  so  carried 
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his  point ;  for  the  chief  justice  could  not  think  any 
person  to  be  in  the  right,  that  came  so  unduly  re» 
commended*" 

At  the  assizes  in  Cardiganshire,  in  1832,  the  de- 
fendant in  an  action  sent  a  statement  of  his  case, 
with  a  ten  pound  note  enclosed,  addressed  to  Mr. 
Justice  Alderson,  at  his  lodgings*  When  the  learned 
judge  next  day  took  his  seat  on  the  bench,  he  men- 
tioned what  he  had  received  the  evening  before,  and 
declared  his  intention  of  placing  the  letter  in  the 
hands  of  the  attorney-general  for  the  purpose  of  a 
prosecution  against  the  offender.  It  was,  however, 
intimated  to  him  that  the  offence  had  been  the  result 
rather  of  ignorance  than  of  crime,  and  the  judge,  hav- 
ing returned  the  money  and  censured  the  defendant, 
agreed  to  allow  the  matter  to  drop. 

So,  imtil  lately,  we  have  understood,  that  it  has 
been  the  custom,  to  avoid  the  suspicion  of  being 
actuated  by  any  partiality,  whenever  a  judge  should 
be  sitting  in  his  native  county*  never  to  sit  on 
the  criminal  side  of  the  court.  We  should  have 
thought,  however,  that  opportunities  for  displaying 
his  personal  feelings  would  be  more  often  afforded 
a  judge  when  trying  civil  than  crimmal  causes. 
It  is  scarcely  probable  he  would  have  to  play  the 

m 

part  of  a  Brutus,  and  condemn  his  children  to  death. 

*  It  is  understood  that  the  Chief  Justice  of  the  King's  Bench 
has  the  first  choice  of  the  circuits ;  the  Chief  Justice  of  the 
Common  Fleas  and  the  Chief  Baron  of  the  Exchequer  choose 
aejct ;  and  afterwards  the  pusin^  judges  and  barons  according  to 
seniority. 
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Mr«  Justice  Chambre^  a  learned  and  excellent 
judge,  displayed  on  one  occasion  that  jealousy  of 
public  (pinion,  which  keeps  the  bench  so  pure.  He 
tried  a  very  important  cause  at  an  assize  town ;  the 
defendant  to  which  was  a  gentleman  of  large  property 
in  the  county,  and  whose  house  lay  about  half-way 
between  the  town  where  his  cause  was  tried  and  the 
next  circuit  town.  He  was,  therefore,  in  the  habit  of 
inyiting  the  judges  to  spend  the  night  in  his  house 
during  their  circuit,  and  the  invitation,  as  a  matter  of 
course,  was  r^ularly  accepted.  After  this  trial,  he 
sent  the  usual  invitation,  but  Mr.  Justice  Chambre 
replied  that  he  felt  it  would  not  be  proper  for  him  tO' 
accept  it,  under  the  circumstances  of  the  case. 

Hie  independence  of  the  judges,  that  is,  their  in- 
dependence of  royal  influence,  is  guaranteed  by  the 
act  Geo.  III.,  c.  S3,  passed  at  the  earnest  request  of 
the  Idng  himself,  who  said  **  that  he  looked  upon  the 
independence  and  uprightness  of  the  judges  as  essen*- 
tial  to  the  impartial  administration  of  justice,  as  one 
of  the  best  securities  of  the  rights  and  liberties  of  his 
subjects,  and  as  most  conducive  to  the  honour  of  his 
crown.**  By  this  memorable  measure,  the  commis*- 
dons  of  the  judges  were  enacted  not  to  determine 
upon  the  demise  of  the  crown,,  but  to  continue  dur*- 
ing  good  behaviour — power  being  still  reserved  to 
the  sovereign,  to  remove  them  upon  the  address  of 
both  Houses  of  Parliament.  It  was,  however,  con- 
ndered  by  many  very  able  lawyers,  that  even  previous 
to  this  act,  and  by  virtue  of  the  act  of  settlement,  the 
demise  of  the  crown  did  not  determine  the  commis- 

o  8 


190     THE  BENCH  AKD  THE  WOOLSACK. 

sions  of  the  juc^es.  In  practice,  however,  it  was 
invariably  considered  to  do  so.  The  importance  of 
rendering  the  judges  firee  from  the  influence  of  the 
crown,  was  recognized  by  the  House  of  Lords,  in  1640, 
when  they  petitioned  Charles  I.,  "  that  all  Justices 
of  the  K%Lg's  Bench  and  Common  Pleas,  and  the 
Barons  of  the  Exchequer,  that  go  circuits,  may  hold 
their  places  by  patent  from  his  Majesty — quam  dm 
se  bene  ffesserint,  and  not  durante  bene  placito.**  To 
this  request,  the  king  yielded  his  assent.*  We  may 
presume  from  the  fact,  that  Cromwell  removed  se- 
veral of  his  judges  who  refused  to  violate  their  oaths 
to  serve  his  purposes,  that  the  judges*  commissieDS, 
during  the  Protectorate,  were  merely  during  will. 
After  the  restoration  of  Charles  II»,  the  judges  were 
for  sometime  appointed  qua$ndm  is  bene  gesserint,  but 
after  1678  they  were  appointed  only  during  pleasnie. 
This  change  of  system  was  adopted  in  consequence  of 
Mr.  Justice  Wyld,  ^  an  ancient  and  worthy  judge," 
as  he  is  called  by  Burnet,  having  told  the  Popish  wit* 
ness  Bedlow,  **  that  he  was  a  perjured  man,  aud 
ought  to  come  no  more  into  comrts,  but  go  home  and 
repent."     For  this  the  king  dismissed  him. 

To  such  an  extent  did  the  corrupt  court  of  those 
times  carry  their  power,  that,  in  1679,  four  judges  were 
removed  from  the  Bench,  while  James  II.,  during  his 
reign  of  scarcely  four  yearns  duration,  removed  not 
less  than  ten.  The  first  step  towards  securing  the 
administration  of  justice  from  the   caprice  or  the 

*  Ruvhworth  iii.,  1836. 
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tfjwmj  of  the  80Tereign>  was  taken  at  the  Bevo- 
lutionj  when  the  judges'  commissions  were  again 
graated  quam  que  se  bene  jesserint.  A  bill  was  intro* 
duced,  and  passed  both  Houses  of  Parliament,  in  169S| 
by  which  it  was  enacted  that  the  judges  should  hold 
their  places  for  life.  This,  however,  William  IIL 
would  not  submit  to»  and  he  used  the  prerogative, 
sneeso  rarely  exercised,  of  refusing,'  his  assent  to  the 
measure.  By  the  act  of  settlement,*  however,  a  great 
advance  was  made  towards  securing  an  impartial  ad- 
ministration  of  the  law.  By  this  statute  it  is  declared 
duit  judges  should  always  be  appointed  during  good  be- 
baviour,  and  that  their  salaries  should  be  ascertained* 
Dr.  Johnson  objected  greatly  to  the  act  of  Geo.  III. 
He  contended,  that,  if  it  were  possible  that  a  judge 
might  be  partial  to  the  crown,  judges  might  also,  and 
had  been^  partial  to  the  populace.  *'  A  judge,"  he 
said,  "  may  become  corrupt,  and  yet  there  may  not 
be  l^;al  evidence  against  him.  A  judge  may  become 
froward  from  age.  A  judge  may  grow  unfit  for  his 
office  in  many  ways.  It  was  desirable  that  there 
should  be  a  possibility  of  bei^  delivered  by  a  new 

king." 
It  would  be  a  proud  thing  for  the  legal  historian, 

if  he  were  not  compelled  to  register  the  misdeeds 

and  the  unblushing  corruption  of  but  too  many  judges, 

who  have  disgraced  the  judgment-seat. 

The  Scroggs'  and  the  Jeffi*eys',  who  have  been  the 

subservient  instruments  of  a  court,  or  the  Maccles- 

•  13  Will.  III.,c.  2,  passed  A.D.  ITOg. 
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fields^  who  have  abused  their  high  functions  for  merely 
selfish  and  personal  ends,  fill  a  black  page  in  the 
annals  of  our  country,  and  one  we  would  fain  turn 
over  without  notice :  yet,  black  as  is  the  page,  it  is 
not  the  less  instructive — ^for  if  the  virtuous  be  useful 
to  us  a»  examples,  not  less  useful  are  the  idcious  to 
us  as  beaconsr  The  history  of  judicial  0ornq>tion  be- 
gins early.  In  that  remarkable  work,  the  '^Mirioi 
of  Justices,**  there  is  a  chapter  en  '^the  abuses  of 
the  common  law,*'  in  which  it  is  said  that  ''it  is 
abuse  that  justices  and  other  officers,  who  kill  people 
by  false  judgments,  be  not  destroyed  as  other  mur- 
derers,  which  king  Alfred  caused  to  be  done,  who 
ordered  for^-four  justices  in  one  year  to  be  hanged, 
as  murderers,  for  their  false  judgments.**  Amongst 
ether  cases,  the  following  may  be  enumerated : 

**  He  hanged  Cadwine,  because  he  judged  Hackery 
to  death,  without  the  consent  of  all  the  jurors ;  and 
whereas  he  stood  upon  the  jury  of  twelve  men,  and 
because  three  would  have  saved  him  against  the 
nine,  Cadwine  removed  the  three,  and  put  others 
upon  the  jury,  upon  whom  Hackery  put  not  himself. 

"  He  hanged  Cole,  because  he  judged  Ive  of  death, 
when  he  was  a  madman. 

'^He  hanged  AthjuU*,  because  he  caused  Copping  to 
be  hanged  before  the  age  of  six  and  twenty  years. 

*'  He  hanged  Athelstone,  because  he  juc^d  Herbert 
to  death  for  an  offence  not  mortals 

"  He  hanged  Home,  because  he  hanged  Simon  at 
days  forbidden. 

^'  He  hanged  Therborne,  because  he  judged  Osgot 
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tor  a  fact,  whereof  he  was  acquitted  before  against 
the  same  plaintiff,  which  acquittance  he  tendered  to 
own  by  oath,  and  because  he  would  not  own  it  by 
record,  Therbore  would  not  allow  of  the  acquittal 
which  he  tendered  him/' 

Judicial  conruption  attained  a  very  considerable 
height  in  the  reign  of  Edward  I.  Upon  the  return 
of  this  soYeresgn  firom  France,  in  the  seventeenth 
year  of  his  reign,  (for  the  purpose,  if  we  may  be- 
lieve Sir  William  Blackstone,  of  filling  his  coffers 
which  had  been  drained  by  long  foreign  wars)  he  de- 
termined upon  bringing  the  judges  to  account  for  their 
misdeeds,  and  of  redressing  those  evils  in  the  admi- 
nistration of  justice,  against  which  his  subjects  so 
loudly  and  so  incessantiy  clamoured.  The  chief  jua> 
tice  of  the  Common  Pleas,  Sir  Thomas  Wayland 
was  convicted  of  felony,  as  accessory  in  murder,  and 
having  abjured  the  country,  he  forfeited  aU  his  estates, 
the  value  of  which,  is  said  to  have  been  a  hundred 
thousand  inarks,  or  seventy  thousand  pounds.  Sir 
Ralph  Hengham,  was  charged  with  having  altered 
of  a  fine,  from  thirteen  shillings  and  four  pence,  to 
six  shillings  and  eightpence,  an  offence  for  which  he 
was  fined  eight  hundred  marks.  By  way  of  a  strike 
ing  memente^  it  is  said  that  the  fine  was  employed 
in  building  a  clock-tower  close  to  Westminster  Hall, 
to  that  the  sound  of  the  clock  might  be  heard  by  the 
judges  as  they  were  sitting  in  their  courts.  It  has  been 
observed,  however,  that  this  could  hardly  have  been 
done,  as  clocks  did  not  come  into  general  use  imtil 
the  latter  end  of  the  fourteenth  century.     Lord  Holt 
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alluded  to  this  anecdote  in  an  anonjmous  case  re- 
ported 6  Mod.  130.  This  was  a  case  of  ejectment,  in 
which  the  term  was  made  for  five  years ;  and  after  a 
verdict  for  the  plaintiff,  he  was  delayed  of  judgment 
and  execution,  by  injunction  in  Chancery,  until  the 
term  surceased.  Motion  was  then  made  to  renew  the 
t^rm,  and  a  case  was  quoted  where  it  had  been  done,  and 
it  was  alledged  that  it  was  the  constant  practice  in  the 
Exchequer  to  do  so.  The  court  said  that  they  could  not 
do  it,  without  altering  the  record ;  and  Qiief-Justice 
Holt  said,  in  refusing  the  motion,  that  ^^  he  considered 
there  wanted  a  clock^haute  over  against  the  hedl- 
gate  r  Sir  William  Thorpe,  the  Chief-Justice  of  the 
King's  Bench,  who»  in  consideration  of  ninety  pounds, 
staid  a  writ  of  exigent,  which  was  to  have  been 
awarded  against  certain  persons,  was  sentenced  to  be 
€td  vohmtatem  regie,  at  the  mercy  of  the  king,  to  be 
dealt  with  as  it  pleased  him  (3  Inst.  145.)  Adam 
de  Stratton,  the  Chief-Justice  of  the  Exchequer,  ''a 
man,"  says  Coke,  "of  great  possessions  and  riches," 
was  attainted  of  felony,  and  the  rest  of  the  jud^^ 
were  fined  and  imprisoned,  "saving,**  says  Coke, 
"  Johannes  de  Mettingham,  and  EHas  de  Beckingham, 
who,  to  their  eternal  memory  and  honour,  were  found 
upright,  and  free  from  all  bribery  and  comqption.'* 

It  would  appear  from  Latimer's  Sermons,  that  the 
judges,  in  his  time,  were  not  free  from  corruption. 
"  Now-a-dayes  the  judges  be  afrayde  to  hear  a  poor 
man  agaynst  the  rich,  insomuch  they  will  eyther  pro- 
nounce agaynst  him,  or  so  dryve  the  poore  man's 
sute,  that  he  shall  not  be  able  to  go  thorow  with  it*^ 


TBE   BBHCH   AKD  THE  WOOLSACK.  135 

*'  Cambises,*'  he  continues^  ^*  was  a  great  eznperour — 
such  another  as  our  maister  is — ^he  had  many  lord 
deputyes,  lord  presidentes,  and  lieutenantes^  under 
hini.     It  is  a  great  while  sithe  I  read  the  historye. 
It  chaunced  he  had  under  him^  in  one  of  his  dominions^ 
a  briber,  a  gift-taker,  a  gratifier  of  rich  men,  he  fo- 
lowed  giftes  just  as  he  that  followed  the  pudding,  a 
handmaker  in  his  office,  to  make  his  sonne  a  great 
man ;  as  the  olde  saying  is,  happy  is  the  childe  whose 
£ftther  goeth  to  the   devil.     The  cry  of  the  poore 
widow  came  to  the  emperor's  eare,  and  caused  him  to 
flay  the  judge  quicke,  and  layd  his  skinne   in  his 
chayre   of  judgement— ^that  all  judges  that  should 
give  judgement  afterward  should    sit  in   the  same 
skinne.     Surely  it  vras  a  goodly  signe,  a  goodly  mo- 
nument, the  signe  of  the  judge's  skinne.     I  pray  Qod 
we  may  once  see  the  signe  of  the  judge's  skinne  in 
England.  Ye  will  say  peradyenture  that  this  is  cruelly 
and  uncharitably  spoken.     No !  no !  I  doe  it  charit^ 
ably  tor  a  love  I  beare  to  my  coimtry." 

In  King  Edward  VI.'s  journal,  printed  by  Burnet, 
in  the  Appendix  to  his  History  of  the  Reformation, 
we  find  evidences  of  the  judicial  corruption  practised 
in  those  days.  Beamont,  the  Master  of  the  RoUs, 
confessed  that  he  had  bought  land  with  the  king's 
money,  and  had  lent  some  to  other  people,  to  the 
amount  of  £900  in  money,  and  £16,000  in  obliga- 
tions. He  also  confessed  that  he  purchased  the  in- 
terest of  a  defendant  in  a  cause  before  him,  and 
caused  a  deed  to  be  forged  to  make  her  disputed  title 
apparently  good.     In  consideration  of  his  offences, 
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he  agreed  to  surrender  all  his  property  into  the 
hands  of  the  king.  In  a  collection  of  King  Ed- 
ward's papers,  there  is  one  entitled  "  A  Discourse 
about  the  Reformation  of  my  Abuses/'  in  which  he 
observes,  that  ^*the  lawyers  also,  and  judges,  have 
much  offended  in  corruption  and  bribery/* 

The  corruptions  practised  by  Empson  and  Dudley, 
in  the  time  of  Henry  VII.,  are  well  known.  Lord 
Bacon,  in  his  histoiy  of  the  reign  of  that  monarch, 
has  explained  very  fully  the  means  by  which  these  ra- 
pacious judges  managed  to  enrich  themselves,  and  to 
fill  at  the  same  time  the  coffers  of  their  king  and 
master ;  "  preying  '*  as  he  says,  "  like  tame  hawks  for 
their  master,  and  like  wild  hawks  for  themselves.** 
They  would  cause  indictments  to  be  laid  against  cer- 
tain persons,  whose  chief  crime  was  the  possession  of 
wealth;  and  having,  through  the  agency  of  juries,  who 
were  their  creatures,  managed  that  true  bills  should 
be  found,  would  forthwith  imprison  their  victims,  and 
usually  succeeded  in  extorting  from  them,  by  various 
devices  and  under  several  pretences,  large  sums  of 
money,  by  way  of  what  they  termed  '^  compensations 
and  mitigations,"  before  they  would  suffer  them  to  be 
liberated  from  confinement.  Emboldened  by  the 
success  of  these  practices,  they  vrent  further,  and, 
dropping  the  mask  of  legality,  which  they  had  jare- 
viously  assumed  in  their  proceedings^  they  would 
attach  any  one  that  they  chose,  and  have  him  4)rought 
before  them,  and  such  persons  as  they  had  selected, 
who,  sitting  in  a  private  house  in  some  obscure  place, 
and  styling  themselves   '^a  court  of  commission,** 
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wouldj  acting  as  judge  and  jury^  try  and  condemn. 
Both  Empeon  and  Dudley  are  said  to  have  been,  well 
read  lawyers,  and  they  made  a  dexterous  use  of  their 
leamiiigy  for  they  raked  up  many  old  statutes,  long 
considered  obsolete,  and  in  practice  disregarded^  and 
enforced  them  without  respect  to  the  object  for 
which  they  had  been  firamed,  or  the  time  they  had 
been  allowed  to  slumber  in  obscurity*  By  acting  as 
agents  in  the  purchase  of  royal  pardons,  they  made 
the  blessed  prerogative  of  mercy,  a  profitable  source 
of  revenue  to  the  sovereign..  ^^  I  do  remembes:,*'  says 
L(Mrd^acon,  "  to  have  seen  not  long  since  a  book  of 
Empson's,  that  had  the  king's  hand  to  ahnost  every 
leaf,  by  way  of  signing,  and  was  postilled  in  the 
margin  with  the  king's  hand  likewise,  where  was  this 
remembrance :  '  Item,  received  of  such  a  one  five 
marks  for  a  pardon  to  be  procured ;  and  if  the  pardon 
do  not  pass,  the  money  to  be  repaid,  except  the 
party  be  some  other  way  satisfied  !*  And  over  against 
this  memorandum  (of  the  king's  own  hand)  ^  other- 
wise satisfied.' "  We  need  not  wonder  at  the  vast 
accumulation  of  wealth  which  this  sovereign  managed 
to  acquire.  In  reference  to  the  bribes  which  he  shared 
with  his  judges.  Bacon  observes,  ^^  These  little  sands 
and  grains  of  gold  and  silver  (as  it  seemeth)  helped 
not  a  little  to  make  up  the  great  heap  and  bank." 

That  period  of  our  history  in  which  the  Stuart 
dynarty  h«d  rule,  ahounda  with  instances  of  judicial 
corruption.  We  find  that  Bacon  lent  a  ready  ear  to 
the  solicitations  in  behalf  of  suitors,  advanced  by  his 
patron  the  Duke  of  Buckingham,  to  whom  he  was,  in 
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a  great  measure,  indebted  for  his  place.  *^  I  am  vezy 
glad/'  writes  the  favourite  to  the  chancellor,  *'  to  un- 
derstand that  there  is  so  good  hope  of  Sir  Gilbert 
Houghton's  business,  tokich  I  mtut  needt  ascribe  to 
jfimr  lordihip^s  great  favour  towards  him  for  my  eaie, 
which  I  will  ever  acknowledge."  On  the  very  day 
that  he  was  made  Lord  Keeper,  Bacon  wrote  BudL- 
ingham  a  letter,  in  which  he  dedaxed,  that  he  cannot 
do  otherwise  than  profess  "  that  in  this  day's  wock, 
you  are  the  truest  and  p^fectest  minor  and  ejcan^le 
of  firm  and  generous  friendship  that  ever  was  in 
court.  And,"  he  continues,  *^  I  shall  count  every  day 
lost,  wherein  I  shall  not  either  study  your  well-doing 
in  thought,  or  do  your  name  honour  in  speech,  or 
perform  you  service  in  deed.^*  Bacon  himself  was 
probably  not  more  corrupt  than  his  predecessors,  but, 
earnestly,  as  in  his  vnitings  and  in  his  exhortations  to 
the  judges,  he  denounces  the  sinfulness  of  accepting 
bribes,  he  was,  by  his  own  confession,  guilty  of  having 
bartered  j  ustice.  From  the  parties  in  one  cause  be£ore 
him  he  confessed  to  have  recdved  "  a  dozen  of  boti- 
tons,  to  the  value  of  fifty  pounds  after  &e  cause 
ended."  From  others  he  was  chaiged  with  having 
ceived  about  a  fortnight  after  his  decree  "  a  suit  of 
hangings  worth  one  hundred  and  threescore  pounds 
and  better."  He  acknowledged  the  receipt,  butsaid  that 
**  it  was  towards  the  furnishing  of  his  house !"  To  a  va- 
riety of  other  charges  of  a  like  nature  he  pleaded  guilty. 
The  influence  which  Charles  I.  exercised  upon  the 
judges  is  too  well  known  for  us  to  dwell  upon  it  here; 
and,  if  we  may  believe   Bishop  Biuaiet,  bis  son, 
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CSiailei  Il.y  exercised  an  influence  not  less  pernicious* 
He  was  in  the  habit  of  frequenting  the  House  of 
Lotdsy  and  by  personally  canvassing  the  peers,  often 
obstructed  the  course  of  justice.  "  He  became" 
says  the  bishop,  "  a  solicitor  not  only  in  public 
affiursy  but  even  in  private  matters  of  justice.  He 
could  in  a  very  little  time  have  gone  round  the 
home  and  spoke  to  every  man  that  he  thought  worth 
peaking  to.  And  he  was  apt  to  do  that  upon  the 
solicitation  of  any  of  the  ktdies  in  favour,  or  of  any 
one  that  had  credit  with  them.  He  knew  well  on 
whom  he  could  prevail.'^ 

It  would  scarcely  be  desirable  to  add  to  these  instan- 
ces of  judicial  corruption.  Happily  such  are  unknown 
in  these  times.  The  judges  of  England  stand  free 
from  even  suspicion,  and  we  may,  without  hyperbole, 
say  with  Dr.  Parr,  that  bribery  is  as  little  knovm  to 
our  boich  as  parricide  is  said  to  have  been  to  the 
ancient  Ghreeks.  The  purity  which  characteriEes  the 
adminstration  of  justice  in  modem  times  is  due  to 
many  fortunate  and  concurring  circumstances.  But 
from  whatever  it  arises,  its  existence,  nothing  but 
ignorance  or  malignity  could  doubt,  and  the  advan- 
tages of  which  it  is  the  somrce,  even  folly  or  faction 
could  not  question. 

It  has,  however,  been  whispered,  that,  at  a  late 
period,  efforts  have  been  made  to  tamper  with  the  in- 
tegrity of  the  judges.  Mr.  Justice  Yates,  it  has  been 
said,  was  one  whose  virtue  was  thus  assailed.  But  he 
turned  a  deaf  ear  to  all  the  solicitations  of  the  minis- 
ter, and  rejected  his  overtures  with  scorn  and  con- 
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tempt  Suipriaed  at  his  firmness,  we  are  told,  his 
tempter  procured  a  letter  from  the  soyereign  to  be 
sent  to  this  obdurate  judge ;  who,  when  he  receiyed  it, 
suspecting  ^.methmgwiong.  returned  it  unopened.  In 
1767,  ministerial  influence  was  exercised  very  liberally 
amongst  the  judges.  It  is  said,  the  means  adopted  was 
giving  them  lottery  tickets,  and  Mr.  Justice  Aston 
was  actually  seen  to  dispose  of  one  of  his  in  "Change 
Alley.  When  upbraided  with  such  conduct,  he 
coolfy  replied,  "  I  think,  sir,  I  have  as  good  a  right  to 
sell  my  tickets,  as  my  brother  Willes."  Perhaps, 
howeyer,  scandal  has  been  too  busy  with  the  charac- 
ters of  these  learned  judges.  But  supposing  the 
charges  shall  be  true,  and  that  these  should  have  been 
guilty,  we  may,  with  fairness,  ask,  **  What  are  these 
among  so  many  ?** 

The  judges  in  the  courts  of  law  and  equity,  are 
esteemed,  by  the  constitution,  of  veiy  great  digni^ 
and  importance*  Striking  in  a  superior  court  of 
law,  or  at  the  assizes,  is  more  penal  than  striking  in 
the  king's  palace;  an  offence  which  our  law  used 
anciently  to  visit  vnth  the  utmost  severity.  Previous 
to  the  conquest,  we  learn  from  Blackstone,  to  strike 
any  one  in  the  king's  court  of  justice,  or  eyen  to 
draw  a  sword  therein,  was  a  capital  felony :  but  our 
law  exchanged  the  loss  of  life  for  that  of  limb ;  now 
such  an  offence  may  be  punished  with  the  loss  of  the 
right  hand,  imprisonment  for  life,  and  forfeiture  of 
goods  and  chattels  and  of  the  profits  of  lands  for  life. 
Those  even  who  are  guilty  of  having  used  threaten- 
ing or  reproachful  words  to  a  judge  sitting  in  a  courtf 


THE  BENCH  AND  THE  WOOLSACK.     141 

are  guilty  of  a  high  misprision,  and  have  been  punish- 
ed vdth  large  fines,  imprisonment,  and  corporeal 
punishment.  Even  an  affiray  or  riot  near  the  courts, 
though  out  of  their  actual  view,  is  punished  with  fine 
and  imprisonment.  So  highly  does  the  law  respect 
the  dignity  and  consequence  of  the  judicial  character. 
Bacon,  when  Lord  Keeper  pronounced  a  decree 
against  Lord  Clifton,  who  was  so  enraged  at  it, 
that  he  publicly  declared  that  ^'he  was  sorry  he 
had  not  stabbed  the  Lord  Keeper  in  his  chair,  the 
moment  he  had  pronounced  judgment."  For  this 
imprudent  speech  he  was  committed  to  the  Tower. 
Bacon  appears  to  have  conducted  himself  with  great 
and  commendable  moderation.  Writing  to  Bucking- 
ham, he  says,  ^'  I  pray  your  lordship,  in  humbleness 
to  let  his  majesty  know,  that  I  little  fear  the  Lord 
Clifton,  but  I  much  fear  the  example  that  will  ani- 
mate ruffians  and  rodamonti,  extremely  against  the 
seats  of  justice,  which  are  his  majesty's  own  seats ; 
yea,  and  against  all  authority  and  greatness,  if  this 
pass  without  public  censure  and  example,  it  having 
gone  already  so  far,  as  that  the  person  of  a  baron 
hath  been  committed  to  the  Tower.*' 

Exalted  as  is  the  dignity  of  the  judge,  his  labours 
are  severe,  his  responsibility  heavy.  He  is  often  placed 
in  such  situations  as  require  from  him  the  utmost  con- 
troul  of  his  feelings,  while  his  daily  occupations  demand 
the  constant  exercise  of  the  highest  faculties  of  his 
mind,  and  this  especially  in  the  dispensing  of  criminal 
justice,  and  most  especially  at  a  period  when  our 
criminal  code  was  disgraced  by  a  severity,  unknown 
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to  almost  every  other  oountiy  in  the  world,  and  un- 
worthy of  a  people  to  whom  religion  and  civilizatian 
were  known.  Remembering  that  he  was  placed  on  the 
bench  not  to  make  but  to  administer — ^not  to  alter  bat 
to  declare  the  law — ^a  humane  and  intelligent  judge 
must  have  felt,  and  perhaps  at  times  may  eyen  now  feel« 
a  serere  conflict  between  his  feelings  and  his  du^« 

Sir  Giles  Rooke  had  once  to  preside  at  the  trial 
of  a  young  woman,  who  was  chafed  with  having 
stoleh  a  saw,  valued  at  ten  pence,  from  aii  old  iroa 
shop.  The  evidence  was  clear  against  her;  but  it 
was  proved  that  she  had  committed  the  offence  from 
the  pressure  of  extreme  want.  The  jury  felt  the 
hardship  of  the  case,  and  the  cruelty  of  punishing 
with  severity  an  offence  committed  under  such  dreum- 
stances ;  and,  despite  the  clearness  of  the  evidence,  con- 
sulted for  some  little  time  in  doubt  together.  At  length, 
however,  they  agreed,  and  the  for^nan  rising  with 
evident  agitation,  delivered  their  verdict,  OUILTT> 
Upon  this,  Judge  Rooke  addressed  them  in  the  fol- 
lowing terms : — "  Gentlemen  of  the  jury,  the  verdict 
which  you  have  given  is  a  very  proper  verdict ;  under 
the  circumstances  of  the  case  you  could  have  given 
no  other.  I  perceive  the  reluctance  with  which  you 
have  given  it.  The  court,  sympathising  with  you  in 
the  unhappy  condition  of  the  prisoner,  will  inflict  the 
lightest  punishment  the  law  will  allow.  The  sentence 
is  that  the  prisoner  be  fined  one  ehilUng  and  be  dis- 
charged ;  and  if  she  has  not  one  in  her  possession, 
/  unU  give  her  one  for  the  purpose.*'  The  audience, 
jury,  and  counsel,  showed  how  deeply  they  wel» 
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moYed  by  the  language  of  the  venerable  judge. 
However, ''  A  popular  judge/'  says  Bacon,  intending 
thereby  a  judge  who  looks  not  so  much  to  the  law  as 
to  popular  applause,  *'  is  a  deformed  thing."  This  is  a 
character  which  has  been  given,  but  by  an  unfriendly 
writer,  to  Sir  Matthew  Hale.  Alluding  to  a  cause 
in  the  King's  Bench,  Roger  North  says, "  It  was  tried, 
I  think,  twice,  but  I  am  sure  once  before  the  Lord 
Cliief  Justice  Hale,  who  was  most  propitious  to  a 
poor  man's  cause ;  and  before  him,  if  any  leaning 
were,  it  was  of  his  favour  to  that  side  that  most  seemed 
to  be  oppressed." 

"  Men  in  great  place,"  says  a  great  authority,  "  are 
thrice  servants ;  servants  of  the  sovereign  or  state, 
servants  of  fame,  and  servants  of  business ;  so  as  they 
have  no  freedom,  neither  in  their  persons  nor  in  their 
actions,  nor  in  their  times."  The  duties  which  devolve 
on  those  to  whom  are  confided  the  reins  of  justice, 
if  honourable,  are  severe.  And  this  is  especially 
the  case  with  the  chancellor.  The  first  equity  judge 
in  the  jrealm,  he  is  a  minister  of  the  crown,  an  im- 
portant and  influential  member  of  the  cabinet,  and  its 
adviser  on  the  numerous  legal  questions  which  come, 
finom  time  to  time,  under  its  cognizance.  Thus  is  the 
foreign,  colonial,  and  domestic  policy  of  the  empire 
perpetually  coming  imder  his  consideration.  He  has 
also  to  afford  the  sovereign  his  counsel  on  the  subject 
of  applications  for  an  exercise  of  the  royal  mercy  on 
behalf  of  condemned  criminals.  He  has  occasionally 
to  attend  the  privy  council.  He  is  Speaker  of  the 
House  of  Lords,  and  is  expected  to  take  a  prominent 
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part  in  dl  debates  of  importance.  Much  of  his  time 
is  also  occupied  in  examining  charters,  letters  patent, 
and  other  instruments  which  pass  the  great  seal,  for 
the  legality  of  which  and  for  their  conformity  with 
the  warrants  on  which  they  are  founded,  he  is  person- 
ally responsible. 

*'  There,  my  Lord,**  said  Charles  IL,  when  dellFcr- 
ing  the  great  seal  to  North,  '*  take  it — ^you  will  find 
it  heavy.**  Heavy  indeed  did  he  find  it!  On  his^ 
death-bed,  according  to  his  brother,  the  Lord  Keeper 
confessed  ''that  he  had  not  enjoyed  one  easy  and 
contented  minute,  since  he  had  had  the  seal.*'  When 
somebody  told  Jeffireys,  after  he  was  promoted  to 
the  woolsack  from  the  King's  Bench,  that  he  would 
find .  his  business  hei&vy,  he  replied,  ''  No !  I  will 
make  it  light*'*  This  is  such  a  speech  as  might  have 
been  expected  from  so  unscrupulous  and  unprincipled 
a  judge  as  Jefireys — ^but  any  man  who  thinks  rightly 
and  feels  rightly,  the  chancellorship  of  England  will 
be  indeed  a  heavy  thing. 

Shortly  after  Lord  Eldon  succeeded  to  the  chan- 
cellorship, after  the  resignation  of  the  Whig  goyem- 
ment  of  1806,  he  is  reported  to  have  exclaimed  to  a 
right  reverend  bishop,  ''  Lord  Erskine,  I  am  sure  yon 
need  not  envy  me;  for  I'm  confident  it  is  far  better  to 
be  a  dray  horse  than  a  Lord  Chancellor.**  When 
this  observation  vras  reported  to  Erskine,  he  observed, 
'*  Why  then  does  he  not  resign,  and  put  a  stronger 
horse  into  the  team  ?** 

Even  as  far  back  as  the  reign  of  James  I.  the 
chancellor's  duties  were  veiy  severe :  when  lord  keeper 
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Williams  first  held  the  great  seal,  the  press  of  busi- 
ness was  so  great,  that  he  was  compeUed  to  sit  in 
his  court  for  two  hours  before  daylight,  and  to  re- 
main there  until  between  eight  and  nine,  and  then 
repair  to  the   House  of  Lords,  where  he  staid  till 
twelve   or  one:    after   taking  some   refreshment  at 
home,  he  would  return  to  his  court  and  hear  such 
causes  as  he  was  unable  to  hear  in  the  morning ;  or,  if 
he  attended  at  council,  he  would  resume  his  seat  in 
Chancery  towards  evening,  and  sit  there  until  eight 
o'clock,  and  even  later :  on  his  reaching  home  after  all 
this  fatigue,  he  read  all  the  papers  which  his  secre- 
taries laid  before  him ;  and  then,  although  the  night 
was  far  gone,  would  prepare  himself  for  the  House 
of  Lords  the  next  day,     Whitelocke  mentions  him- 
self and  his  brother  commissioners  sitting  in  Chancery 
from  five  o'clock  in  the  morning  to  five  o'clock  in  the 
afternoon. 

Sir  Lancelot  Shadwell,  the  preswit  Vice-chancellor, 
in  his  evidence  before  the  chancery  commission,  de- 
clared the  business  in  the  court  was  then  so  heavy, 
"  that  three  angels  could  not  get  through  it."  Sir 
Thomas  More,  when  he  took  his  seat  for  the  first 
time  in  the  Court  of  Chancery,  addressing  the  bar 
and  audience,  said,  "  I  ascende  this  seate  as  a  place 
full  of  labour  and  danger,  voyd  of  all  solide  and  true 
honour ;  the  which  by  how  much  the  higher  it  is,  by 
so  much  greater  fall  I  am  to  feare."  Laborious  in- 
deed it  was  then,  and  still  more  laborious  is  it  now 
— ^but  void  of  honour  it  never  was,  and  never  will 
be;    and  all  such   professions  of  indifierence   to  its 
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dignity,  because  of  the  duties  wliieh  ensue  from  that 
dignity,  as  much  deserve  contempt  as  they  meet 
with  neglect.  "  When  I  was  Chancellor,"  says  Lord 
Bacon,  ''  I  told  Gondomar,  the  Spanish  Ambassador, 
that  I  would  willingly  forbear  the  honor  to  get  rid  of 
the  burthen ;  that  I  had  always  a  desire  to  lead  a 
private  life — Grondomar  answered,  that  he  would  tell 
me  a  tale ;  '  My  Lord,  there  was  once  an  old  rat 
that  would  needs  leave  the  world :  he  acquainted  the 
young  rats  that  he  would  retire  into  his  hole,  and 
spend  his  days  in  solitude,  and  commanded  them  to 
respect  his  philosophical  seclusion.  They  forbore 
two  or  three  days :  at  last  one,  hardier  than  his  fel- 
lows, ventured  in  to  see  how  he  did;  he  entered 
and  found  him  sitting  in  the  midst  of  a  rich  parmesan 
cheese!" 

In  the  distribution  of  Church  patronage,  the  Chan- 
cellor, or  the  Judge,  has  a  task  to  perform,  which 
though  sometimes  grateful,  is  oftener  irksome:— 
"Two  things,"  said  Lord  Chancellor  Wriothesley, 
'*'my  servants  shall  not  gain  by  me — ^my  livings  and 
my  decrees ;  the  one  are  God's,  and  the  other  the 
king's." 

Sir  Edward  Coke  said,  '*  As  for  the  many  benefices 
in  my  patronage,  I  give  them  freely  to  worthy  men, 
being  wont  to  say  in  my  law  language,  that  I  would 
have  church  livings  pass  by  livery  and  seizin,  and  not 
by  bargain  and  sale."  Lord  Bacon  appears  to  have 
considered  the  disposition  of  patronage,  lay  as  well 
as  ecclesiastical,  as  a  sacred  trust  to  be  carefully  and 
scrupulously  performed.      In   sending  Buckingham 
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\tis  patent,  creating  hhn  a  viscounty  he  saysj  ^'  I  re* 
commend  unto  you  that  which  I  think  was  never  done 
since  I  was  bom,  and  that  which  because  it  was  not 
done  hath  bred  ahnost  a  wilderness  and  solitude  in 
the  king's  service;  which  is,  that  you  countenance  and 
encourage  and  advance  able  men,  in  all  kinds,  de* 
grees,  and  professions.  For  in  the  time  of  the  Cecils, 
the  father  and  son,  able  men  were  by  design  and  of 
purpose  suppressed ;  and  though,  of  late,  the  choice 
goeth  better,  both  in  church  and  commonwealth,  yet 
money,  and  serving,  and  cunning  canvasses,  and  im- 
portunity, prevaileth  too  much :  and  in  places  of  trust 
and  moment,  rather  make  able  and  honest  men  yours, 
than  advance  tho^e  that  are  otherwise  because  they 
are  yours."  "  Detv/r  digniori"  was  his  maxim ;  a 
maxim  which,  through  a  refined  selfishness,  will  be 
that  of  every  man,  who  is  conscious  of  his  own  powers, 
and,  in  the  spirit  of  a  reasonable  ambition,  desires 
honor  and  advancement. 

The  following  interesting  anecdote  has  been  re- 
corded of  Lord  Talbot : — 

A  very  important  living  in  his  gift  becoming  va- 
cant, the  Chancellor  received  a  communication  from 
Sir  Robert  Walpole,  strongly  recommending  a  friend 
of  his  to  his  lordship's  consideration.  Finding  the  can- 
didate to  be  qualified,  the  Chancellorpromised  him  the 
living.  Shortly  after  he  had  done  so,  he  was  waited 
on  by  the  curate  of  the  late  incumbent,  with  a  me- 
morial signed  by  almost  all  the  parishioners,  testifying 
to  his  merits,  and  his  poverty,  and  intreatiiig  the 
Chancellor  to  use  his  influence  with  the  new  rector, 
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to  continue  him  in  his  curacy.     Lord  Talbot  received 
the  poor  parson  with  his  usual  urbanity,  and  entering 
into  conversation  with  him,  inquired  the  value  of  his 
curacy.     "Fifty  pounds  a^year,  my  lord,"   was  the 
reply.     "  Well,  sir,"  said  the  Chancellor,  "  I  will  not 
only  grant  your  suit,  but  do  what  I  can  to  get  your 
salary  raised ;"  and  so  dismissed  the  poor  curate  with 
an  elate  heart.    Shortly  after  this  the  rector-expectant 
called  on  Lord  Talbot  to  thank  him  for  his  promise. 
The  Chancellor  took  the  opportunity  of  mentioning 
the   curate's  request,  and  begged  that  it  might  be 
granted.     "  I  should  be  indeed  happy  to  oblige  your 
Lordship,"  replied  the  clergyman,  "  but  I  have  pro- 
mised my  curacy  to  a  particular  friend."     "  Promised 
your  curacy  ! — ^what,  sir,  before  the  living  is  yours  T 
"  Yes,  my  lord."     "  Then,  sir,"  exclaimed  the  Chan- 
cellor, with  warmth,  "I  will  afford  you  an  admi- 
rable opportunity  of  dismissing  your  friend — I  will 
dispose  of  the  living  elsewhere ;"  and,  without  suffering 
a  reply,  dismissed  the   astonished  "clerk."    When 
the  poor  old  curate  waited  on  him  to  learn  the  result 
of  his  application,  the  Chancellor  said  to  him,  "  lam, 
indeed,  sorry  to  tell  you,  that  I  cannot  get  you  the 
curacy."     The  old  man  bowed,  and  was  about  to  re- 
tire,  overcome  with  grief.     "  Stop,  sir,"   exclaimed 
Lord  Talbot,  "  though  I  cannot  give  you  the  curacy, 
I  can  give  you  the  living,  and  yours  it  is ;  so  you  may 
write  to  your  family,  by  the  next  post,  and  tell  them 
that  although  you  only  applied  for  the  curacy,  your 
merit  and  your  modesty  have  obtained  for  you  the 
living  /" 
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The  lay  patronage  of  the  Chancellor  is  very  con- 
siderable. He  usually  advises  the  crown  in  the  ap- 
pointment of  the  Judges,  and  of  the  inferior  officers 
of  his  own  court.  Formerly  the  masterships  in  chan- 
cery were  in  his  gift,  but  by  a  late  act  of  parliament, 
the  right  of  appointment  to  them  has  become  vested 
in  the  crown.  As  an  integral  portion  of  the  cabinet, 
also,  the  Chancellor  possesses  very  considerable  influ- 
ence, and  a  voice  in  the  bestowal  of  the  great  offices 
of  state.  This  renders  it  necessary  that  he  should  be 
something  beside  a  lawyer,  and  familiar  with  things  that 
are  not  involved  strictly  in  the  naked  duties  of  a  judge. 
Well  does  Dr.  Hacket observe,  that  "the  chancellor- 
ship of  England  is  not  a  chariot  for  every  scholar  to 
get  up  and  ride  in.'*  The  degree  of  his  influence  and 
the  extent  of  his  patronage,  however,  depend  on  cir- 
cumstances ;  although,  under  all  circumstances,  they 
are  very  considerable. 

It  does  not  follow,  as  a  matter  of  course,  that  the 
Chancellor  appoints  the  Attorney  or  Solicitor  General. 
Even  Lord  Eldon,  who  possessed  great  influence  in 
every  cabinet  to  which  he  belonged,  had  not  always 
the  nomination  of  the  law-officers.  Thus,  in  the  case 
of  Lord  Grifford,  Lord  Liverpool  applied  to  Sir  Vicary 
Gibbs,  then  Chief  Justice  of  the  Common  Pleas,  to 
name  such  a  person  as  the  ministry  required,  and  he 
named  Gifford,  who  was  connected  with  him  by  mar- 
riage. As  a  general  principle,  it  is  understood^  that 
the  Chancellor  selects  the  puisne  judges,  and  the  head 
of  the  cabinet  gives  away  the  chief  justiceships. 


_j 
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In  the  vast  number  of  church  livings  which  are 
still  in  his  gift,  we  may  perceive  traces  of  the  time 
when  the  Chancellor  was  an  ecclesiastical  dignitary. 
This  was  once  the  case  with  almost  all  the  judicial 
functionaries  of  the  state. 

In  ancient  times  the  clei^  monopolized  all  the  learn- 
ing in  the  kingdom.  They  were  statesmen,  lawyers, 
sometimes  generals^  physicians,  and  surgeons.  The 
honours  of  this  last  profession  they  were  afterwards 
compelled  to  share  with  the  barbers. 

In  the  great  trial  which  took  place  in  the  coimty 
court  at  Pennenden  Heath,  near  Maidstone,  between 
Odo,  bishop  of  Baieux,  brother  to  the  Conqueror, 
and  Lafranc,  Archbishop  of  Canterbury,  respecting 
"  divers  manors  of  land  in  Kent  and  other  counties, 
it  appears  that  Agelric,  bishop  of  Chichester,  was 
brought  thither  in  a  chariot  to  discuss  and  instruct 
them  in  the  ancient  laws  and  customs  of  the  land,  as 
the  most  skilful  person  in  the  knowledge  of  them ;" 
so  runs  that  ancient  record,  the  Textus  Roffensis. 

There  was  a  "  clerk  "  named  Ranulph,  living  in  the 
days  of  Rufus,  whom  William  of  Malmesbury  calls 
"  invictus  causidicus,'*  an  unconquered  lawyer.  The 
same  historian  piously  laments  the  excessive  interest 
which  the  clergy  to6k  in  their  legal  though  not  lawful 
studies.  "  NuUus  Clericus  nisi  Causidicus,"  he  ob- 
serves, had  become  almost  a  proverb.  In  the  reign 
of  Henry  III.  the  ecclesiastical  superiors  of  the 
clergy  interfered,  and  forbad  their  practising  in  the 
secular  courts ;  but  the  profits  they  derived  from  their 
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practice,  made  many  openly  defy,  and  others  secretly 
evade,  this  command.  The  coif,*  or  patch  of  black 
silk,  which  we  see  at  the  top  of  our  Serjeants'  wigs  to 
this  day,  was  invented  at  this  time  in  order  to  conceal 
the  priests'  tonsures.  We  may  perceive,  at  present, 
many  evidences  that  clergymen  were  the  predeces* 
sors  of  our  present "  learned  friends"  at  Westminster. 
The  gown  and  band  now  worn,  are  clearly  borrowed 
from  the  ecclesiastical  habit;  the  wig  is  a  later 
invention;  the  term  "clerk"  as  applied  to  several 
officers  in  our  law  courts,  points  also  to  an  eccle- 
siastical origin.  The  six  clerks  in  chancery,  were  ori- 
ginally the  clerks  in  the  king's  chapel,  over  whom  pre- 
sided the  arch-chaplain  or  dean,  called  the  chancellor, 
who  was  also  the  king's  confessor,  and  was  said  to  have 
the  charge  of  his  conscience.  The  six  clerks  were 
ecclesiastics  to  a  very  late  period  of  our  history,  and 
forfeited  their  offices  if  they  attempted  to  marry. 
An  act  of  parliament,  passed  in  the  fourteenth  year  of 
Henry  the  Eighth's  reign,  [Harg.  Mss.  No.  221,]  re- 
lieved them  from  this  disability,  probably  because 
they  were  no  longer  clergy.  The  clergy  were  not 
enabled  to  marry  until  sixteen  years  afterwards. 
The  office  of  Chancellor  continued  longer  in  the 

*  Dainee  Barrington  (Observations  on  the  more  Ancient 
Statutes,  p.  250)  remarks,  that  the  coif  which  the  Serjeants  at  law 
now  wear,  was  originally  an  iron  plate  or  scull-cap  worn  by 
knights.  Coif  means  simply  a  cap,  and  the  supposition  men- 
tioned in  the  text  is  far  more  rational  than  that  of  the  learned 
commentator. 
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possession  of  ecclesiastics,  than  any  other.  Until  the 
fall  of  Wolsey,  when  the  sceptre  departed  from  the 
church,  and  that  overwhelming  influence  in  civil 
matters  which  she  had  so  long  exercised,  to  the  great 
detriment  of  religion,  had  for  ever  passed  away,  the 
great  seal  was  usually  held  by  a  dean  or  archdeacon, 
or  was  confided  to  one  of  the  king^s  chaplains.  We 
are  told  that  there  were  one  hundred  and  twenty-six 
clergymen  who,  at  different  times,  held  this  important 
and  onerous  office.  Aftei  Wolsey*s  time,  and  pre- 
vious to  the  days  of  Lord  Bacon,  it  was  held,  at 
three  different  times,  by  dignified  ecclesiastics;  and 
Bacon  himself  was  succeeded  by  Williams,  Dean  of 
Westminster,  who  was  the  last  clerical  functionary 
intrusted  with  the  seals.  We  proceed  to  make  a  few 
brief  observations  on  the  important  office  itself. 

To  trace  the  rise  of  the  equitable  jurisdiction  of  the 
Chancellor  in  England,  however  interesting  it  might 
be  would  demand  far  greater  space  than  we  can  afford. 
We  may  still  observe,  that  the  result  of  inquiries  into 
the  records  of  the  chancery  court,  show,  that  the 
chief  business  of  that  court,  in  ancient  times,  did  not 
arise,  as  is  often  supposed,  from  the  introduction  of 
uses  of  land,  as  very  few  applications  on  the  subject 
are  found  to  have  been  made  during  the  first  four  or 
five  reigns  after  the  equitable  jurisdiction  of  the  court 
appears  to  have  been  fully  established.  By  far  the 
greater  number  of  the  ancient  petitions  appear  to 
have  been  presented,  in  consequence  of  assaults  and 
trespasses,  which  were  cognizable  at  common  law. 
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but  for  which  the  party  complaining  was  unable  to 
obtain  redress,  from  the  protection  afforded  to  his  ad- 
versary by  some  powerful  baron,  or  sheriff,  or  other 
officer  of  the  county,  in  which  they  occurred,*  To 
supply  the  defects,  and  mitigate  the  rigor  of  the 
common  law,  is  generally  understood  to  have  been 
considered  the  duties  of  the  Chancellor  at  a  later 
period.  At  first  it  may  be  supposed  that  the  equity 
judge  derived  his  precepts  from  his  own  heart — ^he  was 
guided  in  his  judgment  by  his  own  notions  of  right  and 
wrong  and  the  fulfilment  of  the  claims  of  substantial 
justice,  regulating  his  decisions  by  the  intrinsic  merits 
of  each  individual  case  was  his  single  duty.  In  the 
reign  of  Edward  IV.  the  great  seal  was  delivered 
to  Robert  Kirkman,  as  Lord-keeper,  with  directions 
"  that  all  manere  maters,  to  be  examined  and  dis- 
cussed in  his  court  of  chauncery,  should  be  directed 
and  determined  accordying  to  equite  and  conscience, 
and  to  the  old  cours  and  laudable  custume  of  the  same 
court ;  so  that  if  in  any  suche  maters,  any  difficultie 
or  question  in  the  lawe  happen  to  ryse,  that  he  therein 
take  th'  advis  and  counsel  of  sume  of  the  kynge's  jus- 
tices, so  that  right  and  justice  may  be  duely  ministered 
to  every  man." — (Rymer.  Foed.) 

Whitelocke,  a  Lord  Commissioner  of  the  great  seal 
in  the  time  of  the  Commonwealth,  observes,  that "  the 
judges  of  the  common  law  have  certain  rules  to  guide 
them;  a  keeper  of  the  seals  hath  nothing  but  his 

*  See  the  Calendars  to  the  Proceedings  in  Chancery,  pub- 
lished by  the  Record  Commission  in  1827. 
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own  conscience  to  direct  him,  and  that  is  oftentimes 
deceitful.  The  proceedings  in  chancery  are  secundum 
arbitriuni  boni  viti  ;  and  this  arbitrium  differeth  as 
much  in  several  men,  as  their  countenances  diflfer. 
That  which  is  right  in  one  man's  eyes,  is  wrong  in 
another's/* 

Until  the  reign  of  Henry  VII,,  the  pressure  on 
the  Chancellor  was  not  considerable — ^not  more  than 
sixty  causes  a-year  being  heard  on    an  average   in 
the    court  of   chancery.     "The    court  of   equity," 
says  Coke,  "  increased  most  when  Cardinal  Wolsey 
was  Lord  Chancellor  of  England,  of  whom  the  old 
saying  was  verified,  that  great  men  in  judicial  places 
will  never  want    authority."     By  this  remarkable 
man,  the  jurisdiction  of  the  Chancery  became  ex- 
tended,  although   defined.     He  seems  to  have  paid 
much  attention  to  his  duties — never  deciding  any 
cause  of  importance,  without  having  first  consulted 
the  Judges ;   and,  according  to  Cavendish,  his  gentle- 
man usher,  he  had  in  his  household  "  four  counsellors 
learned  in  the  law."     Cavendish  has  left  a  very  mi* 
nute  account  of  "  the  manner  of  the  Cardinal's  going 
to  Westminster  Hall,"  which  is  worth  perusal.  After 
hearing  two  masses,  "  going  into  his  chamber  again, 
he  demanded  of  some  of  his  servants  if  they  were  in 
leadinesse,  and  had  furnished  his  chamber  of  presence 
and  waiting  chamber :  he  being  then  advertised,  came 
out  of  his  privy  chamber,  about  eight  of  the  clock, 
ready  apparelled,  and  in  red,  like  a  cardinal:  his  upper 
vesture  was  all  of  scarlet,  or  else  of  fine  crimson  taf- 
feta, or  crimson  satin  ingrained,  his  pillow  of  scarlet. 


^■^p^^p^i^ 
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with  a  black  velvet  tippet  of  sables  about  his  neck, 
holding  in  his  hand  an  orange^  the  meat  or  substance 
thereof  being  taken  out  and  filled  again  with  a  part 
of  sponge,  with  vinegar,  and  other  confections,  against 
pestilent  agues,  the  which  he  most  commonly  held  to 
his  nose  when  he  came  to  the  presses,  or  when  he 
was  pestered  with  many  visitors ;  and  before  him  was 
borne  the  broad  seal  of  England  and  the  cardinal's 
hat,  by  some  lord,  or  some  gentleman  of  worship, 
right  solemnly.  And  as  soon  as  he  was  entered  into 
his  chamber  of  presence,  where  there  were  daily 
attending  on  him,  as  well  noblemen  of  this  realm  as 
other  worthy  gentlemen  of  his  own  family,  his  two 
great  crosses  were  there  attending  upon  him;  then 
cry  the  gentlemen  ushers  that  go  before  him  bare- 
headed, *  On  masters  before,  and  make  room  for  my 
lord!'  Thus  went  he  down  into  the  haD,  with  a 
serjeant-at-arms  before  him,  bearing  a  great  mace  of 
silver,  and  two  gentlemen  carrjdng  two  great  plates 
of  silver ;  and  when  he  came  to  the  hall-door,  there 
his  mule  stood  trapped  aU  in  crimson  velvet,  with  a 
saddle  of  the  same.  Then  was  attending  him,  when 
he  was  mounted,  his  two  great  cross-bearers,  his  two 
pillow-bearers,  all  upon  great  horses,  in  fine  scarlet, 
then  he  marched  on  with  a  train  of  gentry,  having 
four  footmen  about  him,  bearing  every  one  of  them  a 
poleaxe  in  his  hand ;  and  thus  passed  he  forth  till  he 
came  to  Westminster,  and  there  alighted  and  went 
in  this  manner  up  to  the  chancery,  and  stayed  a  while 
at  a  bar  made  for  him  beneath  the  chancery,  and 
there  he    communed,   sometimes   with  judges    and 
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sometimes  with  other  persons,  and  then  went  up  to 
the  chancery  and  sat  there  till  eleven  of  the  dock,  to 
hear  suitors  and  to  determine  causes.*" 

Wolsey,  although  an  ecclesiastic,  was  not  altogether 
disqualified  for  his  office,  having,  as  Cavendish,  his 
affectionate  biographer,  tells  us,  acted  for  some  time 
as  a  reporter  in  the  star  chamber,  and  thus  acquired 
much  knowledge  of  equity  practice.     Since  his  time. 


*  Roger  North  gives  a  ludicrous  account  of  the  last  time  in 
which  the  judges'  procession  to  Westminster,  on  the  first  day  of 
term,  was  made  on  horseback,  and  which  may  be  no  inappn>- 
priate  pendant  to  our  extract  from  Cavendish.  Speaking  of  Lord 
Shaftesbury,  he  says,  "His  lordship  had  an  early  fancy,  or  rather 
freak,  the  first  day  of  term  to  make  his  procession  on  horseback, 
as  in  the  old  time  the  way  was,  when  coaches  were  not  so  rife. 
And  accordingly  the  judges,  See,  were  spoken  to,  to  get  horses, 
as  they  and  all  the  rest  did  by  borrowing  and  hiring,  and  so 
equipped  themselves  with  black  foot-doths  in  the  best  mawnAr 
they  could.  And  divers  of  the  nobiHty,  as  usual,  in  compliment 
and  honour  to  the  new  lord  chancellor,  attended  also  in  thdr 
equipments.  Upon  notice  in  town  of  this  cavalcade,  all  the 
show  company  took  their  places  at  windows  and  balconies,  with 
the  foot-guards  in  the  streets,  to  partake  of  the  fine  sight,  and 
being  once  settled  for  the  march,  it  moved,  as  the  design  was, 
statelily  along.  But  when  they  came  to  straights  and  interrup- 
tions, for  want  of  gravity  in  the  beasts  and  too  much  in  the 
riders,  there  happened  some  curvetting  which  made  no  litde 
disorder.  Judge  Twisden,  to  his  great  afiFiight  and  the  con- 
sternation of  his  grave  brethren,  was  laid  along  in  the  dirt.  But 
all  at  length  arrived  safe,  without  the  loss  of  life  or  limb  in  the 
service.  This  accident  was  enough  to  divert  the  like  frolic  for 
the  future,  and  the  very  term  after  they  fell  to  their  coaches  as 
before/' 
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with  a  very  few  exceptions^  the  Chancellors  have  been 
persons  who  had  received  a  legal  education.  Lord 
Shaftesbury,  whose  elevation  was  due  to  his  political 
talents,  is  said,  by  Dryden,  to  have  made  an  able 
Chancellor. 


«c 


Tet  fame  deserved  no  enemy  can  grudge, 
The  statesman  we  abhor,  but  praise  the  judge. 
In  Israel's  courts,  ne'er  sat  an  Abethdin 
VTiik  more  discerning  eyes,  or  hands  more  clean ; 
XJnbribed,  unsought,  the  wretched  to  redress. 
Swift  of  dispatch,  and  easy  of  access. 
Oh !  had  he  been  content  to  serve  the  crown, 
YHth  virtue  only  proper  to  the  gown  I" 


One  of  his  biographers  thus  characterizes  the  manner 
in  which  he  discharged  his  duties.  ^*  With  what  pru- 
dence and  candour,  honour  and  integrity,  he  ac- 
quitted himself  in  that  great  and  weighty  employ- 
ment, the  transactions  of  the  court  of  chancery, 
during  the  time  of  his  Chancellorship,  will  best  tes- 
tify. Justice,  then,  ran  in  an  equal  channel,  so  that 
the  cause  of  the  rich  was  not  suffered  to  swallow  the 
rights  of  the  poor,  nor  was  the  strong  or  cunning  op- 
pressor permitted  to  devour  the  weak  or  unskilful 
opposer,  but  the  abused  proved  relief  suitable  to  their 
distress,  and  those  by  whom  they  were  abused  a  se- 
vere reprehension  answerable  to  their  crimes.  The 
mischievous  consequences  which  commonly  arise  from 
the  delays  and  other  practices  of  that  court,  were,  by 
his  ingenious  and  judicious  management,  very  much 
abated,  and  every  thing  weighed  and  determined  with 
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such  an  exact  judgment  and  equality ,  that  it  almost 
exceeds  all  possibility  of  belief."* 

If  we  may  credit  Roger  Norths  Lord  Shaftesbury's 
judicial  career  deserves  to  be  characterised  in  veiy 
different  terms.  According  to  him,  the  Chancellor 
at  first  slighted  the  bar,  and  refused  to  conform  him- 
self to  the  rules  and  practice  of  the  court;  worse  than 
this,  that  he  despised  what  North  calls  "  the  stated 
rules  and  methods  fixed  by  practice  and  experience," 
and  did  much  to  realise  Selden*s  definition  of  equity .f 
Afterwards,  however,  he  is  said  by  North  to  have  been 
'^  entirely  reclaimed ;  and  from  a  trade  of  perpetually 
making  and  unmaking  his  own  orders,  to  have  fallen 
to  be  the  tamest  judge,  and,  as  to  all  forms  and 
course,  resigned  to  the  disposition  of  the  bar,  that 
ever  sat  on  the  bench." 

*  Raleigh  Redivivus. 

t  "  Equity  is  a  roguish  thing :  for  law  we  have  a  measuie; 
know  what  to  trust  to.  Equity  ia  according  to  the  conscience 
of  him  that  is  Chancellor ;  and,  as  that  is  larger  or  narrower,  so 
is  equity.  'Tis  all  one,  as  if  they  should  make  his  foot  the 
standard  for  the  measure,  we  call  a  Chancellor's  foot — ^what  an 
uncertain  measure  would  this  be  ?  One  Chancellor  has  a  long 
foot,  another  a  short  foot,  a  third  an  indifferent  foot  Tb  lU 
the  same  with  the  Chancellor's  conscience.^'  Table  Talk, 
p.  37.  Lord  Eldon  thought  differently  on  this  subject.  "I 
cannot  agree,"  he  says,  *'  that  the  doctrines  of  this  court  are  to 
be  changed  with  every  succeeding  judge.  Nothing  would  inflict 
on  me  greater  pain  in  quitting  this  place,  than  the  recollection 
that  I  had  done  any  thing  to  justify  the  reproach  that  the  equity 
of  this  court  varies  like  the  Chancellor's  foot."  Gee  v.  Pritchard, 
2  Swanst.  414. 
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Charles  11.  used  to  say  of  him,  that  he  had  more 
law  than  all  his  judges,  and  more  divinity  than  all 
his  doctors.  He  was  not^  however,  presuming  in  the 
discharge  of  his  office,  for  he  used  to  sit  in  the 
court  of  chancery,  in  a  brown  instead  of  a  black 
silk  gown,  because  he  had  not  been  regularly  bred 
to  the  bar.*  North,  however,  in  his  Exameu,  de- 
clares that  Shaftesbury  used  to  sit  in  an  ash-coloured 
gown,  silver  laced,  and  full-ribboned  pantaloons,  with- 
out any  black  at  all  in  his  garb,  imless  it  were  his  hat. 

The  accounts  preserved  of  the  habits  and  manners 
of  our  old  judges,  sound  strange  in  modem  ears. 
Forte8Cue,f  the  author  of  a  Treatise  ''  De  Laudibus 


*  Shaftesbury  was  one  of  the  most  remarkable  men  re- 
corded in  £ngUsh  history.  His  wit  and  address  were  un- 
equalled. The  king  once  said  to  him,  "  Shaftesbury  thou  art 
the  greatest  rogue  in  the  kingdom."  "Of  a  subject,  sir/^ 
coolly  replied  Shaftesbury,  with  a  bow.  The  Duke  of  York, 
afterwards  James  II.,  meeting  him  shortly  after  he  had  de- 
hrered  a  very  powerful  speech  against  the  government,  did  not 
ihrink  from  applying  to  him  many  contumelious  epithets. 
**  I  am  glad  your  royal  highness  has  not  also  called  me  Papist 
and  coward,^'  was  his  retort.  After  inducing  the  king  to  issue 
a  declaration  of  indulgence  to  Dissenters,  he  attacked  the  mea- 
tore  violently  in  the  House  of  Lords,  and  was  very  feebly  an- 
swered by  Lord  Treasurer  Clifford.  The  king  and  the  Duke 
of  York  were  both  present  at  the  debate,  and  after  Clifford 
had  spoken,  the  king  whispered  to  the  Duke,  "  Brother,  what  a 
Ibol  you  have  of  a  Treasurer."  *'  And,  brother,"  replied  the 
Duke,  "  what  a  rogue  you  have  of  a  Chancellor !" 

tSir  John  Fortescue  is  lineal  ancestor  to  the  present 
Earl  Fortescue,   whose  eldest  son,  now  Lord  Lieutenant  of 
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Legum  Angliae/*  who  was  Chancellor  to  King  Heniy 
VL,  writing  in  his  time,  says- 

''You  are  to  know  further,  that  the  judges  of 
England  do  not  sit  in  the  king's  courts  above  three 
hours  in  the  day,  that  is,  from  eight  in  the  morning 
untQ  eleven.  The  courts  are  not  open  in  the  after- 
noon. The  suitors  of  the  court  betake  themselves  to 
the  Pervise  and  other  places,  to  advise  with  the  ser* 
geants-at-law,  and  other  their  counsel,  about  their 
afbirs.  The  judges,  when  they  have  taken  their  re- 
freshments, spend  the  rest  of  the  day  in  the  study  of 
the  law,  reading  the  Holy  Scriptures,  and  other  in- 
nocent amusements,  at  their  pleasure.  It  seems 
rather  a  life  of  contemplation,  than  of  much  action. 
Their  time  is  spent  in  this  manner,  free  from  care 
and  worldly  avocations." 

Ireland,  derives  his  title  from  Ebrington,  a  seat  of  the  old 
judge's  in  Gloucestershire.    He  was  called  to  the  bar  by  the 
Society  of  Lincoln's  Inn ;  the  date  of  his  call  is  unknown,  bat 
he  became  a  seijeant  in  1430,  and  Chief  Justice  of  the   King's 
Bench  in  1442.     He  was  a  faithful  and  devoted  partisan  of  the 
house  of  Lancaster,  and  was  made  by  Henry  VI.  his  Chan- 
cellor.   In  1461  he  was  attainted  ci  high  treason  by  the  Ptv- 
Uament,  for  his  obstinate  adherence  to  his  master.    He  fled  with 
Queen  Margaret  and  Prince  Edward,  to  Flanders,  in   1463, 
and,  while  in  eziLe,  wrote  his  famous  treatise,  from  which  we 
have  quoted  in  the  text,  for  the  purpose  of  giving  the  young 
prince  an  insight  into  the  laws  and  constitution  of  his  country. 
It  is  exceedingly  valuable,  and  will  repay  perusal.      He  re- 
turned to  England,  and  was  taken  prisoner  at  the  hattle  of 
Tewksbury,  but  suceeded  in  making  his  peace  with  the  house  of 
York.    Edward  VI.  permitted  him  to  retire  in  peace  to  his 
country  house,  where  he  died  at  an  advanced  age. 
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The  gravity  and  dignity  proper  to  the  judicial  cha- 
racter^ render  a  participation  in  fashionable  dissi- 
pations altogether  as  improper-  ia  a  judge  as  in  a 
deigyman.  Without  leading  a  life  of  seclusion — this 
is  forbidden  by  the  circumstances  of  their  position — 
without  abstaining  from  social  intercourse,  there  are 
amusements  and  pursuits,  which,  however  innocent 
in  themselves,  are  incompatible  with  the  propriety 
and  gravity  which  should  belong  to  the  judge.* 

There  were,  however,  solemn  feasts  and  entertain- 
ments at  which  they  were  expected  to  attend.  At 
the  Inns  of  court  tiiere  were  revels,  in  which  the  gen- 
tlemen of  the  society  entertained  the  judges  by  danc- 
ing before  them.  Dvigdale  has  given  a  long  account 
of  these  sports  and  pastimes  of  the  olden  time,  in  his 
"  Origines  Juridiciales,"  to  which  we  beg  to  refer  the 
reader.  Not  only,  it  would  seem,  were  these  "  exer- 
cises of  dancing  "  permitted,  but  actually  enjoined, 
as  being  '^  thought  very  necessary,"  Dugdale  face- 
tiously observes,  ^^  and  much  amducing  to  the  mak- 

*  An  anecdote  has  been  related  of  a  worthy  judge  of  the 
Common  Fleas,  upon  his  death,  leaving  in  his  will  a  bequest  to 
his  eldest  sod,  of  an  ancient  piece  of  plate  called  a  "  quaff." 
The  will,  for  some  reason  or  other,  was  brought  under  the 
nodce  of  the  Chancellor,  and  it  was  seven  years  after  the 
judge's  death,  before  the  provisions  were  carried  into  effect.  It 
then  turned  out  that  a  simple-hearted  old  serjeant,  who  was 
one  of  the  executors  named,  and  whose  knowledge  did  not  ex- 
tend much  beyond  law  reading,  had  all  along  fancied  that  under 
the  denomination  of  *' quaff,"  the  learned  testator  had  be- 
queathed to  his  son,  not  a  handsome  piece  of  plate,  but  the  old 
patch  he  wore  on  his  wig — ^his  coif  I 
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ing  of  gentlemen  more  fit  for  their  booki;  for  bj 
an  order  (of  Lincoln's  Inn,)  made  6th  Feb,  7  Jac., 
it  appears  that  the  under-barristers  were  by  decima- 
tion put  out  of  commons,  for  example  sake,  because 
the  whole  bar  offended  by  not  dancing  on  CandUfMi 
dag  preceding,  according  to  the  ancient  order  of  this 
society,  when  the  judges  were  present;  with  dus, 
that  if  the  like  fault  were  committed  afterwards,  thej 
should  be  fined  and  disbarred/'  The  following  ac- 
count of  the  ^'  last  revel,'*  has  often  been  printed  be- 
fore ;  but  so  much  does  it  illustrate  the  ancient  nuin- 
ners  of  the  bench,  that  we  could  not  avoid  inserting 
it  here, 

*'0n  the  2nd  of  February,  1733,  the  Lord  aan- 
ceUor  came  into  Inner  Temple  Hall,  about  two  of  the 
clock,  preceded  by  the  Master  of  the  Revels,  (Mr. 
Wollaston)  and  followed  by  the  Master  of  the  Temple, 
(Dr.  Sherlock)  then  Bishop  of  Bangor,  and  by  the 
judges  and  Serjeants  who  had  been  members  of  that 
house.  There  was  a  very  elegant  dinner  provided 
for  them,  and  the  Lord  Chancellor's  ofBcers ;  but  the 
barristers  and  students  of  the  house  had  no  other 
dinner  got  for  them  than  what  is  usual  on  the  grand 
days,  but  each  mess  had  a  flask  of  claret,  besides  the 
common  allowance  of  port  and  sack.  Fourteen  stu- 
dents waited  at  the  bench-table,  among  whom  was 
Mr.  Talbot,  the  Lord  Chancellor's  eldest  son  j  and, 
by  their  means,  any  sort  of  provision  was  easily  ob- 
tained from  the  upper  table  by  those  at  the  rest  *  A 
large  gallery  was  built  over  the  skreen,  and  was  filled 
with  ladies,  who  came,  for  the  most  part,  a  consider- 
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able  time  before  the  dinner  began ;  and  the  music 
was  placed  in  the  little  gallery  at  the  upper  end  of 
the  hall^  and  plajed  all  dinner  time. 

As  soon  as  dinner  was  ended^  the  play  began, 
which  was  *'  Love  for  Love,"  with  the  farce  of  "  The 
Devil  to  Pay."  The  actors  who  performed  in  it,  all 
came  from  the  Haymarket  in  chairs,  ready  dressed ; 
and,  as  it  was  said,  refused  any  gratuity  for  their 
trouble,  looking  upon  the  honour  of  distinguishing 
themselves  on  this  occasion  as  sufficient. 

After  the  play,  the  Lord  Chancellor,  Master  of  the 
Temple,  Judges,  and  Benchers,  retired  into  the  Par- 
liament-chamber, and  in  about  half  an  hour  after- 
wards came  into  the  hall  again,  and  a  large  ring  was 
foimed  around  the  fire-place,  but  no  fire  or  embers 
were  in  it.  The  Master  of  the  Revels,  who  went 
in  first,  took  the  Lord  Chancellor  by  the  right  hand, 
he,  with  his  left,  took  Mr.  Justice  Page,  who,  joined 
to  the  other  judges,  Serjeants  and  Benchers  present, 
danced,  or  rather  walked,  round  about  the  coal  fire, 
according  to  the  old  ceremony,  three  times,  during 
*which,  they  were  aided  in  the  figure  of  the  dance  by 
Mr.  George  Cooke,  the  Prothonotary,  then  of  sixty  : 
and  all  the  time  of  the  dance,  the  ancient  song,  ac- 
companied with  music,  was  sung  by  one  Toby  Aston, 
dressed  in  a  bar-gown,  whose  father  had  been  for- 
merly Master  of  the  Plea-office,  in  the  King's  Bench. 

When  this  was  over,  the  ladies  came  down  from 
the  gallery,  went  into  the  Parliament-chamber,  and 
stayed  about  a  quarter  of  an  hour,  while  the  hall 
was  putting  in  order ;  then  they  went  into  the  hall 
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and  danced  a  few  minutes.  Country  dances  began 
about  ten ;  and  at  twelve  a  very  fine  collation  was 
provided  for  the  whole  company;  from  which  they 
returned  to  dancing,  which  they  continued  as  long  as 
they  pleased ;  and  the  whole  day's  entertainment  was 
generally  thought  to  be  very  genteelly  and  Uberally 
conducted.  The  Prince  of  Wales  honoured  the  per- 
formance with  his  company  part  of  the  time :  he 
came  into  the  music-gallery  incog,  about  the  middle 
of  the  play,  and  went  away  as  soon  as  the  farce  of 
walking  round  the  coal-fire  was  over." 

C!ourtesy  and  amenity,  so  far  from  being  incon- 
sistent with  dignity,  are  necessarily  involved  in  it. 
That  we  have  had  judges  who  have  violated,  on  the 
bench,  the  rules  of  good  breeding  recognized  in  private 
life,  we  are  forced  to  confess;  but  we  may  observe 
that  those  judges,  with  all  their  learning  and  ac- 
knowledged integrity,  have  failed  to  obtain  the  ap- 
probation, or  to  conciliate  the  esteem,  of  the  bar  diat 
practised  before  them.  In  our  sketches,  we  have 
given  some  instances  of  this  kind ;  and  many  of  our 
readers,  after  a  little  recollection,  could  probably 
supply  many  more.  Sir  John  Sylvester,  who  was 
for  a  long  time  common  serjeant  and  recorder  of 
London,  rendered  himself  exceedingly  obnoxious 
by  the  violence  of  his  temper,  and  his  utter  dis- 
regard of  the  rules   of  courtesy.*     It  has  actually 

*  Sir  John  Sylvester  was  the  eon  of  a  Jewish  or  Portugue* 
physician,  and  obtained  practice  by  a  constant  attendance  at  all 
the  petty  courts  of  the  town.  He  was  exceedingly  dark  in  hijj 
compleuon,  and  thus  obtained  the  cognomen  of  *'  Black  Jack. 
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been  said  that  he  used  to  call  the  prisoner's  calendar 
"a  bill  of  fare!" 

A  judge,  whose  personal  character  and  learning 
were  above  reproach,  and  who,  in  all  other  ways,  was 
a  credit  to  the  bench,  without  imitating  Sylvester's 
coarseness,  was  in  the  habit  of  giving  way  to  his 
temper  in  a  manner  not  at  all  consistent  with  the 
dignity  of  his  place.     He  once  addressed  a  counsel, 

who  was  opening  the  pleadings,  "  Mr. ,  how  you 

mumble !"  "  Now  I  hope  to-day,"  he  "observed  to 
the  bar,  one  morning,  on  circuit,  on  taking  his  seat, 
"  that  you  vrill  remember  that  you  are  gentlemen !" 

"  Mr. ,"  on  another  occasion,  he  said  to  a  very 

eminent  barrister,  ^'  you  are  a  very  learned  man  in 
your  profession,  but  you  are  a  very  obstinate  one. 
You  say  that  you  submit,  when  you  don't  submit  at 
all,  but  keep  your  own  opinion.     What  is  the  use  of 

saying  you  bow,  when  you  dorCt  how  ?"    "  Mr. , 

you  have   opened  your  case  in  the   most  bungling 

manner  I  ever  saw  in  my  life."     "  Really  Mr. , 

you  hang  down  your  head  like  a  school-boy,"  He 
once  presided  at  the  trial  of  a  cause  in  which  several 
very  absurd  and  laughter-provoking  things  were  said 
by  the  witnesses.  The  bar  were  convulsed  with 
laughter.  He  in  vain  endeavoured  to  check  the 
ceaseless  cachinna  tions.  The  more  he  scolded,  the 
louder  every  one  laughed.  There  was  one  "  youthful 
wig"  that  did  not  catch  the  general  contagion.  He 
was  too  solemn  and  unbending  to  degrade  himself  by 
committing  so  unseemly  an  act  as  laughing.  He  sat, 
a  very    Abdiel,   with  rigid  muscles,    and  composed 
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visage.  "  Who  is  that  very  sensible  young  man,"* 
inquired  the  judge  of  his  clerk,  in  an  audible  whisper. 
"  I  should  be  glad  to  have  the  pleasure  of  his  ac- 
quaintance." 

There  have  been  judges  who  have  forfeited  the 
respect  of  the  bar,  and,  consequently,  that  influence 
which  it  is  desirable  they  should  maintain,  by  a 
perpetual  petulance  of  temper.  Although  the  judge 
is  not  guilty  of  those  violent  excesses  which  have 
disgraced  some  who  have  worn  the  ermine,  still 
his  fractiousness,  and  his  want  of  patience  and  self- 
controul,  render  him  almost  equally  disliked.  With 
many  virtues,  and  much  ability,  a  judge  of  this  stamp 
rejects  the  opportunities  he  posseses  of  conciliating 
the  esteem  of  the  bar,  and  the  approbation  of  the 
public.  The  excellent  individual,  of  whom  we  have 
been  relating  some  anecdotes,  on  one  occasion  exhi. 
bited  liis  defect  of  temper  in  a  singularly  unfavourable 
manner.  At  the  Salisbury  assizes  where  he  was  pre- 
siding in  the  criminal  court,  a  man  was  convicted 
of  having  stolen  a  sack  of  oats.  He  was  sentenced 
by  the  judge  to  imprisonment  for  eighteen  months, 
and  to  be  kept  at  hard  labour.  As  he  was  leaving 
the  dock,  he  turned  round  and  addressed  the  judge 

*  Curran  used  to  call  the  solemn  apes, 
"  Whose  visages  do  cream  and  mantle  like  a  standing  pool," 
who  are  the  most  despicable  of  mortals,  because  they  add  false- 
hood and  hypocrisy  to  folly,  "  *  legal  pearl  divers.'  You  may 
observe  them,"  he  would  say,  "  their  heads  barely  below  watcar, 
their  eyes  shut,  and  an  index  floating  behind  them,  and  display- 
ing the  precise  degree  of  their  purity  and  their  depth," 
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with  an  impudent  grin,  "  I  say,  my  lord,  how  am 
I  to  get  my  wages  for  my  labour?"  The  judge 
immediately  ordered  him  to  be  brought  back,  and 
changed  his  punishment  to  three  years^  transpor- 
tation. 

The  court  often  consider  it  necessary  to  check 
observations  of  the  counsel,  and  the  long  irrele- 
vant stories  of  witnesses;  but  it  is  right  that  this 
should  be  done  with  proper  dignity.  A  very  worthy 
judge,  now  deceased,  the  late  Chief  Baron  Thomp- 
son* had  a  habit  of  checking  witnesses  by  continually 
calling  out  "  Stay,  stay,"  from  whence  he  got  the 
name  of  the  "  old  staymaker."  Some  of  the  judges 
that  have  previously  presided  in  inferior  courts  of 
local  jurisdiction,  have  very  often  displayed  on  the 
bench  a  neglect  of  proper  dignity,  so  as,  in  address- 
ing counsel  or  witnesses,  to  have  approached  very 
nearly  to  that  familiarity  whereof  contempt  has  been 
pronounced  the  offspring.  Jeffreys,  who  had  been 
recorder  of  London,  and  whose  practice  had  been 
ill  the  inferior  courts  of  the  metropolis,  was  dis- 
tinguished on  the  bench  for  his  affected  wit  and 
vulgar  humour.     Lord  Delamere,  who  was  tried  be- 

*  When  the  chief  baron  was  on  circuit  at  the  judges'  dinner, 
there  was  present  a  learned  dignitary  of  the  church  who  did 
ample  justice  to  all  the  good  things  on  the  table.  When  the 
cloth  was  removed,  "  I  always  think,  my  lord,"  said  the  reverend 
gentlemen,  "  that  after  a  good  dinner,  a  certain  quantity  of  wine 
does  a  man  no  harm."  "  Oh  !  no,  sir,  Oh !  no,  by  no  means," 
replied  the  chief  baron,  smiling,  *'  it  is  the  uncertain  quantity 
that  does  the  mischief." 
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fore  him  when  he  was  chief  justice  of  Chester,  says, 
that  "  he  behaved  himself  more  like  a  jack-pudding 
than  a  judge.*  He  was  mighty  witty  upon  the 
prisoners  at  the  bar,  he  was  very  full  of  his  jokes 
upon  the  people  that  came  to  give  evidence,  not  suffer- 
ing them  to  declare  what  they  had  to  say  in  their 
own  way  and  method."  Burnet  says  of  him,  that 
''  he  did  not  consider  the  decencies  of  his  post;  nor 
did  he  so  much  as  affect  to  seem  impartial,  as  became 
a  judge ;  but  ran  out  upon  aU  occasions  into  de- 
clamations, that  did  not  become  the  bar,  much  less 
the  bench.  He  was  not  learned  in  his  profession, 
and  his  eloquence,  though  viciously  copious,  yet  was 
neither  agreeable  nor  correct."  We  should  observe, 
however  that  the  recorder  s  chair  has  furnished 
the  bench  with  many  excellent  judges.  Lord  Den- 
man  was  for  some  time  recorder ;  and  it  is  an  office 
which  is  usually  considered  an  avenue  to  the  honours 

*  CharleHf  used  to  say  of  Jeffreys,  **  that  he  had  more  impa- 

dence  than  ten  carted .*'    Lord  Sunderland,  writing  to 

Lord  Rochester,  in  March,  1683,  says,  "  I  spoke  to  the  king  of 
Jeffreys,  but  I  found  him  very  much  unresolved  and  full  of  ob- 
jections against  him,  as  that  all  the  judges  would  be  unsatisfied 
if  he  were  so  advanced,  and  that  he  had  not  law  enough/' 
Clarend.  Corresp.  vol.  i.  p.  83.  The  Earl  of  Dartmouth,  how- 
ever, declares  that  he  heard  Sir  Joseph  Jekyll,  the  eminent 
Master  of  the  Rolls,  say,  that  Jeffreys  had  a  good  knowledge  of 
law.  Lord  Dartmouth  continues,  *'  he  had  likewise  great  parts, 
and  made  a  great  chancellor  in  the  business  of  that  court.  In 
mere  private  matters  he  was  thought  an  able  and  upright  judge 
wherever  he  sat ;  but  when  the  crown  or  his  party  were  con- 
cerned, he  was  generally  as  Burnet  represents  him." 
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of  Westminster  Hall.*  Lord  Eldon,  of  whom  such 
frequent  mention  has  been  made  in  this  work,  was 
exceedingly  humorous^  and  was  fond  of  enlivening 
the  tedium  of  a  cause  with  what  charitably-disposed 
people,  who  do  not  aspire  to  the  reputation  of  critics, 
might  call — wit.  The  following  case  has  been  often 
in  print,  but  we  have  still  thought  it  right  to  give 
it  a  place  in  our  pages,  as  to  some  of  our  readers  it 
may,  perchance,  be  new. 

METCALFE  r.  THOMPSON. 

The  plaintiff  had  a  patent  for  hair-brushes  of  a 
particular  sort,  and  the  defendant  was  selling,  without 
license,  brushes  of  the  same  sort.  No  counsel  ap« 
peared  for  the  defendant.  The  Lord  Chancellor  said, 
''this  injunction  must  be  brushed  off,  unless  some 
counsel  be  here  soon  to  support  it."  When  counsel 
came  in,  Sir  Samuel  Romilly,  who  opposed  the  pa- 
tentee, produced  an  old  brush,  which  had  been  used 
by  a  wig-maker  for  above  thirty  years,  and  which  was 
the  same,  in  principle,  as  the  patent  brush. 

Lord  C.  "  Is  it  a  Fox's  Brush  r  (The  owner  of 
the  brush  was  named  Fox.) 

Sir  S.  ''  It  is,  my  lord.'* 

Lord  C  "  Shew  me  the  brushes." 

Upon  this,  four  head  brushes,  and  one  knee-buckle 

*  When  a  vacancy  occurred  in  the  Exchequer  bench  in  the 
reign  of  George  II.,  a  debate  took  place  in  the  council,  as  to 
who  should  be  appointed  to  supply  it.  The  kiag  speedily  put 
an  end  to  it,  by  calling  out,  '^  I  will  have  none  of  dese.  Give  me 
de  man  wid  de  dying  speech/'  meaning  Adams,  the  Recorder. 

VOL.  II.  1 
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brush  was  handed  up  to  his  lordship.  Nothing  was 
heard  but  peals  of  laughter.  The  only  grave  persons 
in  the  court  were  the  plaintiff  and  the  defendant. 

Sir  iS.  "Now,  my  lord,  ingenious  as  the  construction 
of  these  brushes  may  be,  your  lordship  will  find  that 
it  is  exactly  the  same  as  this  brush  of  my  friend  Fox» 
which  has  been  used  for  thirty  years.'* 

Lard  C.  "  Hand  me  up  this  old  fox's  wig:  really 
this  antique  looks  uncommonly  well." 

Mr.  Treslove.  "  Your  lordship  will  see,  by  looking 
at  it,  that  it  is  the  same  to  a  hair  as  the  patentee's 
brushes ;   only  they  look  a  little  fresher." 

Lord  C.  "That  is,  Mr.IVc«4ove,  because  they  are 
younger.  I  have  examined  this  old  brush,  and  I  see  it 
is  a  curiosity  of  the  kind ;  but  when  you  and  I  get  as 
old,  and  our  tresses  have  been  aa  well  worn,  we  shall 
perchance  look  as  antique." 

Mr.  Treslove  said  he  had  advised  his  client  "not 
to  shew  hi$  brush.''  Lord  C  "  Then  I  must  say  that 
you  being  a  pursuer,  were  at  fault  there  ;  for  if  an 
injunction  is  granted  by  this  court,  the  article  on 
which  such  an  injunction  is  granted  must  be  lodged 
with  the  master.  I  remember,  in  a  case  of  waste,  that 
a  person  actually  fixed  an  oak  tree  to  an  affidavit  he 
had  made,  to  shew  the  court  of  what  nature  the  trees 
in  question  were."    (A  loud  burst  of  laughter.)* 

*  A  similar  strain  of  wit  {?)  was  displayed  in  the  trial  of  a  cause 
in  1824,  in  which  one  Mr.  How  was  plaintiff,  and  one  Mr. 
Much  defendant.  Mr.  Serjeant  Pell,  who  was  concerned  in  the 
case,  punned  on  the  parties'  names  all  through  his  speech. 
After  putting  '^  How'^  through  all  the  changes  that  it  could 
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On  Lord  Eldon's  good  humour  we  did  not  sufficiently 
dwell,  in  our  brief  sketch  of  his  character  and  career. 
Our  attention  has  been  drawn  to  the  following  anec- 
dote, since  our  sketches  have  been  printed.  Lord 
Stowell,  a  short  time  before  his  death,  relapsed  into 
a  state  of  mental  imbecillity.  He  was  compelled  to 
adhere  strictly  to  a  system  which  had  been  prescribed 
to  him  by  his  medical  attendant,  and  which  limited 
him  to  a  very  small  quantity  of  wine.  Lord  Eldon 
came  down  to  Earley  Court  to  visit  his  brother,  to 
whom  he  was  most  affectionately  attached.  The  two 
brothers  sat  down  to  dinner  together ;  and,  in  honor  to 
his  guest.  Lord  Stowell  exceeded  his  prescribed  num- 
ber of  glasses.  As  the  wine  circulated,  a  new  life 
seemed  to  infuse  itself  into  their  veins,  and  these 
sexagenarian  lavryets,  each  of  whom  had  exceeded, 
by  several  years,  the  usual  term  allotted  for  human 
life,  displayed  in  their  conversation  all  the  Uvely  wit, 
and  ready  humour,  which  generally  belongs  to  the 
vivacious  temperament  of  youth. 

Without  affecting  anything  like  austerity  of  manner, 

undergo,  he  observed  that  "  he  had  still  a  difficult  task  to  per- 
form, for  Much  remained  to  be  done."  He  then  went  on  and 
asaured  the  jury,  that,  although  the  case  was  one  of  very  great 
importance,  and  the  proof  was  very  brief  indeed,  yet,  if  they  gave 
the  verdict,  which  he  earnestly  trusted  they  would,  the  reflection 
would  at  least  be  theirs,  that  they  had  done  "  Much."  He  then 
went  on  to  speak  of  these  two  unhappy  names  together,  and 
**  How-Much"  was  presented  in  all  its  combinations ;  but, 
with  all  his  wit,  the  learned  seijeant  did  not  succeed  in  joking 
the  jury  out  of  a  verdict. 

i2 
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we  may  readily  suppose  that,  in  the  intercourse  of 
private  life,  a  judge  would  feel  it  proper  to  be  guarded, 
not  only  in  what  he  says,  but,  also,  in  what  he  hears. 
The  ordinary  topics  of  conversation  respect  questions 
naturally  of  considerable  interest,  and  questions  which 
the  Judge  may  have  to  determine  in  his  court.  It  is 
right,  therefore,  that  he  should  keep  his  mind  bee 
from  any  thing  like  pre-disposition  or  prejudice ;  for, 
if  he  be  influenced  by  these,  such  as  suffer  from  his 
decree^  will  find  that  freedom  from  corruption  is  not 
the  only  quality  needed  in  a  judge,  to  enable  him 
impartially  to  distribute  justice. 

Mr.  Bentham  tells  us  that  Lord  Camden  once  said 
to  him,  that,  in  his  hearing,  Lord  Mansfield  had  de* 
clared  he  always  made  it  a  principle  never  to  listen 
to  any  private  or  exparte  statements,  lest  they  should 
in  some  way  influence  his  judgment,  when  he  had  to 
pronounce  judicially  on  the  matter  which  they  con- 
cerned. Lord  Camden  added,  that  his  principle  was 
otherwise,  and  that  he  was  never  afraid  of  being  im- 
properly influenced  by  any  thing  which  he  heard  out 
of  court.  But  no  one  can  doubt  of  tlie  proprie^ 
of  Lord  Mansfield^s  conduct ;  and,  indeed,  that  it  is 
through  the  observance  of  the  principle  which  he  laid 
down,  that  the  administration  of  justice  can  be  alone 
secured  in  purity.  Of  Lord  Keeper  Guilford,  his 
brother  writes,  "  he  would  not  endure  that  in  private 
conversation  with,  or  about  him,  any  one  should 
speak  of  causes  depending  in  his  court  It  was  said 
of  a  great  master  in  painting,  Lely,  that  he  would  not 
willingly  see  a  bad  picture ;  for  he  never  looked  upon 
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one,  but  it  tainted  his  pencil :  so  there  can  be  no 
discourse  of  a  controversy,  which  doth  not  leave  a 
tincture  of  prejudice.  Justice,  therefore,  should  be 
deaf,  except  in  the  seat,  and  never  blind  there." 
Once,  however,  a  gentleman  happened  to  mention  in 
his  hearing,  that  he  had  lately,  with  his  wife,  le\ded  a 
fine  and  that  she  was  a  minor.  North  was  at  that  time 
chief  justice  of  the  Common  Pleas :  he  sent  for  the 
gentleman  and  his  wife,  and  the  commissioners  be- 
fore him,  and,  after  hearing  all  parties,  vacated  the 
fine.     This  conduct  was  certainly  most  proper. 

A  counsel  arguing  a  case  in  the  King's  Bench,  in  the 
time  of  Edward  VI.,  observed,  that,  in  the  reign  of 
Henry  IV. "  the  King  demanded  of  Gascoigne,  Justice, 
if  he  saw  one  in  his  presence  kill  J.  S.,  and  another, 
that  was  innocent,  mdicted  for  it  before  him,  and 
found  guilty  of  the  same  death,  what  he  would  do  in 
such  case  ?  and  he  answered,  that  he  would  respite 
judgment,  because  he  knew  the  party  was  innocent, 
and  make  further  relation  to  his  Majesty  to  grant  his 
pardon ;  and  the  king  was  well  pleased  that  the  law 
was  so;  but  there  he  could  not  acquit  him,  and  give 
judgment  of  his  own  private  knowledge."* 

Of  Mr.  Justice  Buller,  Mr.  Cradock  says,  *'  The 
last  time  I  ever  met  liim  at  dinner,  was  on  the  day  of 
his  coming  to  Leicester,  at  the  house  of  an  eminent 
physician  there.  His  lordship  took  leave  of  the  com- 
pany about  twelve  o'clock ;  but,  lingering  for  a  while, 
he  returned  to  the  table,  and  we  played  whist  for 

*  Plowd.  83.    See  also,  1  Leon.  161. 
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Several  hours.  At  the  assizes,  on  the  Sunday,  we 
all  dined  in  the  Newarks,  Leicester;  there  were 
present,  Judge  Buller,  Counsellor  Newman,  and  some 
gentlemen  who  were  all  to  meet  again  at  Warwick : 
the  general  conversation  was  Donellan,*  and  his  guilt 
was  asserted  by  all ;  the  only  doubt  seemed  to  be, 
that,  as  Lady  Boughton,  the  mother,  was  all  but  a 
fool,  her  evidence,  which  was  necessary,  might  not  be 
effective ;  but  it  was  acknowledged  that  she  had  been 
privately  examined  at  the  judge's  chambers  in  town, 
and  they  thought  she  might  be  produced.  I  am  sorry 
to  say  it,  that  Judge  Buller's  charge  at  Warwick 
was  imprudent,  for  it  pre-judged,  or,  rather,  con- 
demned, Donellan."  The  gross  indecency  in  a  judge, 
thus  discussing,  or,  even  suffering  to  be  discussed 
in  his  presence,  the  guilt  of  a  criminal  that  would 
afterwards  be  tried  for  his  life  before  him,  is  so  obvi- 
ous as  hardly  to  require  comment.  We  may  also 
regret  that,  if  it  was  committed  at  all,  this  utter 
violation   of  the  rules  of  obvious  propriety  should 

*  The  case  of  Captain  Donellan  is  probably  famiEar  to  oar 
readers.  He  had  been  a  man  of  pleasure,  and,  becoming  in- 
voh'ed,  poisoned  his  brother-in-law,  Sir  Theodosius  Bougbton, 
on  whose  demise  he  had  a  considerable  reversion  expectant. 
Walsh,  well  known  at  the  beef-steak  club,  accompanied  Do- 
nellan to  his  trial.  Getting  close  to  the  dock,  Walsh  kindly 
explained  to  him  all  the  solemnities  before  his  eyes.  ''There, 
Donellan,"  he  said,  "  there's  the  juryi  there's  the  judge !  If 
you  are  found  guilty,  he  will  put  on  a  black  cap,  and  sentence 
you  to  be  hanged.  But  it  all  depends  upon  the  jury ;  for  they 
have  only  to  say  one  single  monosyllable,  guilty  or  not  guilty, 
and  you  will  be  hanged  or  set  at  liberty  I*' 
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have  been  committed  by  a  judge,  to  whom  the  law, 
the  profession,  and  the  public  are  under  such  deep 
obligatioDs,  as  they  unquestionably  are  to  the  very 
distinguished  person  we  have  mentioned.  But  no 
feeling  of  respect,  however  merited,  would  justify  us, 
in  recording  this  instance  of  dereliction  of  duty,  to 
fail  in  recording  also  the  feeling  of  disgust  at  the 
acty  though  of  regret  for  the  agent,  that  it  has  given 
rise  to  in  our  mind. 

With  reference  to  the  observation  of  Mr.  Cradock, 
that,  in  charging  the  jury,  Buller  pre-judged  the  pri- 
soner, a  charge  is  advanced  to  which  many  of  our 
jndges  have  been  fairly  obnoxious.  In  fact,  there  is  no 
portion  of  a  judge's  duty  which  requires  more  tact 
and  discernment,  and  the  exercise  of  powers  rarely  ac- 
corded to  men,  than  the  task  of  instructing  a  jury. 
Many  who  have  been  conspicuous,  as  very  able  lawyers, 
and  more — as  familiar  vjrith  evidence,  and  capable  of 
deriving  from  it,  with  ease  and  quickness,  the  conclu- 
sions which  it  warrants-have  discharged  this  duty  in 
a  manner  not  so  discreditable  to  themselves,  as  inju- 
rious to  the  dispensation  of  justice  and  the  interests  of 
society.  To  discharge  it  properly,  requires  a  combi- 
nation of  talents  which  are  seldom  foimd  united  in 
one  individual ;  to  say,  therefore,  of  a  judge  that  he 
fails  in  this,  is  to  say,  that  he  is  not  strictly  superior 
to  the  rest  of  his  race. 

"A  man,"  says  Lord   Redesdale,*    "may  be  an 
able  judge  in  forming  the  conclusions  of  his  own 

*  Lord  Redesdale,  for  a  notice  of  whom  we  should  have  been 
glad  to  have  found  place,  was  a  very  accomplished  lawyer.    A 
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mind,  upon  facts  in  evidence  upon  the  case  before 
liim ;  but  he  may  not  have  the  talent  of  conveying  to 
a  jury  his  mind  on  the  subject ;  not  as  dictating  to 
them  what  their  judgment  ought  to  be,  but  leading 
them  by  a  sober  use  of  their  own  judgments  to  the 
right  conclusion.  This  talent,  in  persons  whom  I  have 
seen  presiding  on  trials  by  jury,  is  not  a  conmion 
talent ;  but  it  is  one  most  important.  The  verdict  of  a 
jury  ought  to  be  the  verdict  of  their  own  judgments, 


case  was  once  sent  him  for  his  opinion,  and  a  very  short  time, 
he  was  told,  could  be  allowed  him  for  answering  it.  The  case 
involved  a  question  of  great  importance,  which  required  some 
consideration  to  determine.  In  accordance  with  his  client's 
request,  Mitford  wrote  a  long  opinion  within  the  prescribed 
time.  In  a  few  days  the  case  was  returned  him  for  further 
consideration,  and  it  was  intimated  to  him  at  the  same  time, 
that  his  previous  opinion  had  not  been  found  very  intelligible. 
"  That  was  precisely  what  I  intended,"  said  Mitford.  "  In  the 
short  time  that  was  allowed  me,  I  could  not  have  given  a  proper 
opinion,  without  risking  my  professional  reputation.  I  gave 
you  then  an  opinion  which  you  would  not  understand,  and  on 
which  you  could  not,  therefore,  act."  Lord  Redesdale  was 
rused  to  the  peerage  on  being  appointed  to  the  chancellar- 
•hip  of  Ireland,  the  duties  of  which  he  discharged  greatly 
to  the  satisfaction  of  the  country.  He  was  recalled  by  the 
coalition  ministry,  on  their  accession  to  power,  in  1806.  On 
taking  leave  of  the  Irish  bar,  he  said,  "That  he  had  hoped  to 
have  ended  his  days  in  Ireland;  but  he  was  not  |)ermitted. 
His  consent  to  depart  from  England  was  yielded  to  the  wish  of 
^ome  who  now  concurred  in  his  removal ;  this  he  owned  he  did 
not  expect."  It  is  to  Lord  Redesdale's  enlightened  benevo- 
lence  that  we  owe  the  passing  of  the  Insolvent  Debtor's  Act,  by 
which  a  most  beneficial  change  was  eflfected  in  our  jurisprudence. 
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founded  on  aclear,  distinct,  and  luminous  summing  up 
of  the  judge*  •  •  •  •  The  result  of  all  my  observa- 
tions on  trial  by  jury  is,  that  the  duty  of  the  presiding 
judge  is  one  of  great  importance,  and  that  it  is  neces- 
sary that  he  should  have  the  advantage  of  experience  ; 
that  he  should  be  clear  in  his  smnming  up  of  the 
evidence  and  his  remarks  upon  it ;  but  that  these  re- 
marks should  not  be  made  with  a  view  to  lead  the 
judgment  of  a  jury  to  his  conclusions,  but  to  lead  that 
judgment  to  right  conclusions.** 

Some  judges  display  great  impatience  if  a  jury 
should  happen  to  take  a  different  view  of  a  case  to 
themselves,  and  do  not  always  restrain  the  expression 
of  that  impatience.  ''  Gould/*  says  Lord  Redesdale, 
"  was  a  very  conscientious  judge :  he  never  fancied 
that,  because  a  jury  differed  from  him,  they  were 
therefore  wrong.  He  might  think  them  wrong,  but 
not  because  they  differed  with  him.** 

Some  judges  have  displayed  a  most  injudicious  and 
improper  anxiety  to  prove  that  a  seat  on  the  bench 
had  not  altogether  destroyed  their  talents  for  advo- 
cacy ;  and,  after  a  counsel  (perhaps  some  old  oppo- 
nent in  many  a  sturdy  struggle)  has  concluded  his 
speech,  have,  in  charging  the  jury,  taken  the  oppor- 
portunity  of  making  a  very  able  reply  to  the  address 
from  the  bar.  This  is  a  proceeding  which  is  extremely 
indecent ;  and  is,  in  fact,  a  direct  violation  of  duty. 
A  judgfe,  who  was  in  the  habit  of  doing  so,  got  the 
very  appropriate  nick-name  of  "  the  judge  advocate'' 
This  worthy  is  reported  to  have  boasted  that  he  had 
never  lost  above  two  verdicts  since  he  had  been  on  the 

^3 


178  THE   BENCH   AND   THE  WOOLSACK. 

bench.  Pembertoiiy  before  whom  Lord  Russell  was 
tried,  and  who  was  twice  removed  from  the  bench, 
though  a  very  able  and  eloquent  advocate,  made  a 
very  bad  judge.  He  used  to  boast  that  he  made  and 
not  declared  the  law.  Lord  Keeper  Guilford  as- 
serted that  Pemberton,  **  in  making  law,  had  out-done 
king,  lords,  and  commons.*'  Sir  James  Eyre,  chief 
justice  of  the  Common  Pleas,  was  remarkable  for  the 
quickness  of  liis  apprehension,  and  for  the  facili^ 
with  which,  very  early  in  a  case,  he  apprehended  its 
true  bearings.  He  never,  however,  interrupted 
counsel  in  their  arguments,  nor  displayed  any  over- 
weening attachment  to  his  first  impressions.  He 
succeeded  in  keeping  his  mind  free  from  any  thing 
like  undue  partiality  or  prepossession.  Few  judges 
appear  to  have  been  so  open  to  conviction,  although 
few  were  so  capable  of  forming  such  correct  views  of 
the  real  value  of  the  arguments  presented  to  him. 
This  was  also  a  remarkable  characteristic  in  a  judge 
who  has  lately  retired  into  private  life,  after  having 
been  for  many  years  the  object  of  veneration  to  the 
bar,  and  of  respect  to  all  who  had  an  opportunity  of 
seeing  and  appreciating  the  admirable  spirit  which 
distinguished  his  judicial  career — ^we  need  hardly 
add,  that  we  allude  to  Sir  John  Bayley.* 

^  This  amiable  and  exceOent  man,  not  more  conspietious  for 
his  profound  knowledge  than  for  his  miaffected  and  acknow- 
ledged piety,  is  said  to  have  made  the  following  ob8en*ation8, 
after  the  conclusion  of  a  very  obstinately  contested  ''horse 
cause."  *'Take  my  advice,  gentlemen/'  said  he,  "and  accom- 
modate matters  of  this  kind,  if  possible;  for  men  lose  more 
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Of  Sir  M.  Hale,  Roger  North  observes,  that  "  he 
was  an  upright  judge,  if  taken  within  himself;  and 
when  he  appeared,  as  he  often  did  and  really  was, 
partial,  his  inclination  or  prejudice,  insensibly  to 
himself,  drew  his  judgment  aside.  His  bias  lay 
strangely  for  and  against  characters  and  denomina- 
tions,  and,  sometimes,  the  very  habits  of  persons.  If 
one  party  was  a  courtier,  and  well*dressed,  and  the 
other  a  sort  of  puritan,  with  a  black  cap  and  plain 
clothes,  he  insensibly  thought  the  justice  of  the  cause 
was  with  the  latter.  If  the  dissenting  or  anti-court 
party  was  at  the  back  of  a  cause,  he  was  very  seldom 
impartial;  and  the  loyalist  had  always  a  great  dis- 
advantage before  him.''  But  North  is  a  suspected 
vritness.  Like  a  great  number  of  others,  without 
being  a  retailer  of  intentional  falsehood,  he  was,  fiom 
his  prejudices  and  extreme  opinions,  altogether  un- 
able distinctly  to  apprehend  the  truth. 

The  influence  of  a  judge  depends  almost  altogether 
on  his  bearing  towards  the  bar.  It  is  not,  however, 
creditable  to  the  profession,  that  they  should  be 
always  taking  a  nice  measure  of  the  competency  of 
the  judge  before  whom  they  plead,  and  should  slight 
the  dignity  of  an  office,  simply  because  it  is  unwor- 
thily filled.     From  the  squabbles  between  the  bench 

than  twenty-five  pounds  in  bringing  an  action  on  the  warranty 
of  a  horse,  even  if  they  win ;  and  such  is  the  danger,  from  the 
evidence  common  in  cases  like  this,  that  justice  is  no  security 
of  sticcess  to  a  man.  I  perceive  that  the  gentlemen  below  me 
do  not  approve  of  this  doctrine ;  but  the  truth  mnst  be  told 
sometimes." 
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and  the  bar,  the  public  are  led  to  despise  both ;  and 
to  conclude  that  there  must  be  some  truth  in  those 
wholesale  objections,  wliich  ignorant  reformers  have 
advanced  against  the  whole  system  of  our  judicial 
establishments,  and  even  the  laws  which  they  enforce. 

"  To  the  junior  part  of  the  bar,"  writes  Mr.  Espi* 
nasse,  ^'  Lord  Kenyon  was  un-encouraging  and  un- 
gracious ;  to  those  more  advanced  in  the  profession, 
assuming  and  offensive.  An  irregular  application 
made  to  him  by  the  former,  though  it  proceeded 
from  inexperience  only,  was  received  without  the 
indulgence  that  was  due  to  it ;  if  made  by  the  latter, 
was  refused  with  contumely."  Dr.  Dibdin,  however, 
gives  a  very  different  account  of  Lord  Kenyon*s  con- 
duct towards  him.  When  yoimg,  it  was  the  doctor's 
custom  to  attend  the  court  of  King's  Bench,  in. which 
Lord  Kenyon  then  presided.  "  It  was  usually  my 
good  fortune  (being  very  regular  in  my  attendance) 
to  obtain  a  standing-place  just  above  Erskine  and 
Mingay,  who,  after  a  short  time,  seemed  to  recognize 
and  to  nod  to  me.  The  chief  justice  sat  close  by : 
one  day,  on  retiring,  he  accosted  me,  and  said,  '  Well, 
young  gentleman,  do  you  intend  to  become  one  of 
us  V  I  replied,  imhesitatingly,  but  respectfully,  '  I 
should  like  it  very  much.'  *  Try  then^  was  his  im- 
mediate rejoinder.  These  words,  which  were  always 
uppermost  in  my  mind,  directed  me,  in  the  first  in- 
stance, to  the  bar." 

To  Lord  Mansfield's  attention  to  the  students  in 
court,  Mr.  Espinasse  has  borne  testimony :  "  They 
were  admitted,"  says  he,  ^'  to  a  seat  on  the  bencb^ 
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and  allowed  there  to  take  their  notes  without  inter- 
ruption.    The  present  Lord  Grenville  was  a  contem- 
porary student  with  me  ;  he,  at  all  times,  sat  on  the 
bench,  on  the  right  hand  of  Mr.  Justice  Ashurst,  in 
which  place  he  took  his  notes.     This  mark  of  atten- 
tion, shown  only  to  him  when  the  court  was  full,  was 
considered   as  a  compliment  to  his  rank.     At  Nisi 
Priiu,  every  student  of  the  four  inns  of  court  enjoyed 
an  equal  indulgence.      The  conduct   of  the  king's 
counsel  was  distinguished  by  similar  courtesy  :  we 
were  invited  to  sit  within  the  bar,  as  a'ffording  us  a 
greater  facility  of  taking  notes."     According  to  the 
respect  paid  to  the  bar  by  the  judges,  is  the  respect 
the   judges    receive    from    the    bar.     Mr.    Justice 
Leblanc,  if  we  are  to  believe  the  writer  from  whom 
we  have  so  often  quoted,*  was  greatly  disliked  by  the 
bar,  from  his  stiff  and  haughty  carriage.     He  always 
appeared  to  be  in  dread,  lest,  in  adopting  a  less  con- 
stnuned  bearing,  he  should  become  familiar  and  de- 
spised.    He  was  ever  the  judge :    probably  wanting 
in  his  mind  the  essentials  of  dignity  and  self-respect 
— ^he  sought  to  cover  his  defects  by  what  Rochefou- 
cault   calls    "  a  mysterious  carriage   of  the  body." 
Lord  Bacon  bids  him,  who  has  risen  to  great  place, 
"  not  be  too  sensible  or  too  remembering  of  his  place, 
in  conversation  and  private  answers  to  suitors ;  but 
to  let  it  rather  be  said,  *  When  he  sits  in  place,  he 
is  another  man/  "  There  is  a  happy  medium  in  these 
things,  if  one  could  only  hit  it.      There  is  nothing 

*  Mr.  Espinasse* 
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more  remarkable^  in  many  of  the  most  eminent 
of  our  lawyers  that  have  graced  the  bench,  than  the 
agreeable  and  cheerful  manners  that  have  distin- 
guished them  in  private  life.  A  learned  baron  of 
the  exchequer,  one  of  the  ablest  lawyers  we  can  boast, 
is  well  known  as  the  humourist  of  the  bench ;  and 
yet  there  is  none  who  is  looked  up  to  by  the  bar  with 
more  esteem  and  respect. 

A  short  time  ago,  he  was  dining  at  one  of  the  city 
feasts,  at  which,  as  is  not  infrequently  the  case,  there 
was  so  great  a  noise  after  dinner,  as  rendered  the 
toastmaster's  voice  almost  inaudible.  This  worthy, 
instead  of  giving  "  the  arm/'  and  "navy"  together, 
separated  the  two  services;  when,  therefore,  the 
second  toast  was  drank,  the  attorney-general  supposLng 
it  was  "  the  bar*'  which  was  proposed,  rose  to  retum 

thanks.       Mr.   Baron ,  being   fortunately 

placed,  perceived  and  enjoyed  the  learned  gentle- 
man's mistake.  "Mr.  Attorney,  Mr.  Attorney," 
said  he,  smiling,  "  give  me  leave  to  tell  you,  navy  is 
not  spelt  with  a  JT/"  In  the  last*  assizes,  on  the 
trial  of  a  cause  respecting  the  right  of  a  copyholder 
to  dispose  of  some  "boulder  stones"  on  the  land, 
Mr.  Sergeant  Wilde  contended  that  he  would  have  the 
same  right  to  do  so  as  he  would  have  to  pick  up  any 
meteoric  stones  which' fell  on  his  land — "I  think 
he  would  bum  his  fingers,  if  he  tried  it,  brother 
Wilde,"  observed  the  baron,  with  a  smile  irresistibly 
amusing. 

*  Spring  assizes,  1639. 
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We  have  already  expressed  our  regret^  that  the 
intercourse  which  was  formerly  maintained  between 
the  bar  and  the  bench  should  have  so  greatly  dimi- 
nished. There  was  committed,  however,  great  abuse 
of  the  privileges  which  were  then  allowed.  There 
is  a  propriety  in  these  things,  the  violation  of  which 
is  greatly  to  be  dreaded. 

George  II.  was  on  very  intimate  terms  with  the 
Duke  of  Richmond  of  his  day.  The  duke  had  a 
fiiend,  a  doctor  of  divinity,  who,  besides  great  learn- 
ing, was  a  most  accomplished  mimic,  and  could  coun- 
terfeit with  great  exactitude  the  mewings  of  a  cat. 
The  duke  had  frequently  mentioned  to  the  king  that 
he  had  a  friend  so  accomplished,  and  begged  permis- 
sion to  place  him  one  day  behind  his  majesty's  chair 
at  dinner,  in  order  that  he  might  judge  whether  he 
overrated  his  friend's  powers  of  imitation.  The  king, 
at  length,  consented  ;  and  one  day,  accordingly,  when 
the  king  was  seated  at  table,  the  learned  doctor  was 
privately  introduced,  and  took  up  his  station  im- 
mediately behind  the  king.  His  majesty  was  for  some 
time  amused  with  his  powers  of  mimicry  ;  but  upon 
turning  round  to  examine  the  appearance  of  the 
person  who  had  afforded  him  so  much  amusement, 
was  shocked  by  perceiving  him  arrayed  in  full  ca- 
nonicals. He  inmiediately  exclaimed  to  the  duke, 
"  Do  take  him  away !  do  take  him  away  !  I  cannot 
bear  buffoonery  from  a  man  in  such  a  dress." 

How  absurd  a  judge  may  render  himself,  by  placing 
himself  in  a  position  not  suited  for  him,  the  following 
anecdote,  related  of  Lord  Alvanley,  the  Master  of  the 
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Rollsy  by  Sir  Egerton  Brydges,  will  prove.  "I 
commanded  a  troop  of  fencible  cavalry;  and  our 
colonel  being  very  justly  proud  of  his  regiment,  and 
anxious  to  show  it  off  in  all  his  manoeuvres,  begged 
his  friend,  the  learned  knight,  to  come  and  review 
it,  on  one  of  the  downs  near  the  city;  no  doubt, 
because  he  thought  him  as  good  a  judge  of  a  regiment 
and  its  movements,  as  he  was  of  all  the  intricacies  of 
a  question  at  law ;  and  his  honour  being  a  very  good- 
natured  man,  not  at  all  like  Sir  Edward  Law,  then 
only  king's  counsel,  obeyed  the  summons.  The  little 
man,  though  I  observed  him  something  timorous 
and  fidgetty,  was  placed  in  the  front  of  the  battle, 
and  desired  to  inspect  us  with  the  severest  scrutiny, 
for  our  colonel  was  sure  that  he  would  find  nothing 
but  to  praise.  At  length  came  the  charge — ^the 
colonel  assured  him  that  he  might  keep  his  station, 
for  all  was  as  safe  as  on  his  seat  in  the  Rolls  Court, 
and  that  at  the  word  ''  halt !"  the  whole  six  troops  in 
a  line  would  stop  dead,  however  loudly  and  fiercely 
they  should  come  rattling  on  towards  him.  Un* 
luckily  the  whole  were  fired  with  glory,  and  began 
to  increase  their  speed,  till,  being  on  a  blood-charger 
of  considerable  swiftness,  my  horse  could  not  bear 
the  cl«tter  behind  him,  and  off  he  shot  beyond  my 
momentary  control.  His  honour  was  right  before 
me — ^he  gave  a  shriek  and  a  groan — I  saw  his  distress, 
and  by  one  mighty  effort  brought  up  my  horse,  and 
had  the  happiness  thus  to  save  the  life  of  this  elo- 
quent oracle  of  the  law,  over  whom  I  must  otherwise 
have  gone,  sword  in  hand ;   and- what  a  crush  and 
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manglement  would  then  have  ensued  !     The  colonel 
made  many  apologies,  and  I  got  a  severe  rating." 

At  present,  no  counsel  would  venture  to  act  as 
Mr.  Newnham,  an  eminent  advocate  of  the  last  age, 
is  said  by  Mr.  Cradock  to  have  acted  towards  him. 
In  former  times  it  was  the  custom  at  Leicester  to 
have  an  assize  ball,  at  which,  of  course,  the  high 
sheriff  was  present.  On  one  occasion,  Mr.  Cradock> 
who  filled  this  office,  attended  the  ball,  as  usual,  and 
did  not  leave  it  until  it  was  very  late.  As  he  had  to 
dress  and  wait  on  the  judge  very  early  in  the  morn- 
ing, he  had  not  ^uch  sleep  that  night.  Next  mom<« 
ing,  when  the  judge  had  taken  his  seat,  Mr.  Newnham 
stood  up  and  said,  '^  My  lord,  the  high  sheriff  has 
only  been  in  bed  for  about  an  hour,  I  understand, 
and  I  am  sure  he  would  be  very  happy  to  return  to 
his  lodgings,  if  your  lordship  would  please  to  dispense 
with  his  attendance."  Mr.  Cradock  both  felt  and 
looked  excessively  embarrassed,  having  never  said  a 
word  on  the  subject.  The  judge  looked  very  con- 
descending, and  the  court  laughed,  whilst  Mr. 
Newnham  stood  by,  enjoying  the  high  sheriff's  em- 
barrassment. 

Foote  used  to  relate  the  following  anecdote  of 
Clayton,  Lord  Chief  Justice  of  the  King's  Bench 
in  Ireland.  This  learned  judge,  who  was  an  English- 
man, knew  very  little  of  the  laws  and  customs  of 
the  country  in  which  his  judicial  duties  lay.  One 
day  he  observed  to  Mr.  Harwood,  a  barrister  emi« 
nent  alike  for  his  learning  and  his  wit,  that  '*  nu- 
merous as  were  the  .English  laws,  one  was  found  to^ 
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be  a  key  to  the  other ;  whereas  here,"  said  he,  "  it 
is  just  the  contrary,  as  your  laws  are  so  continually 
clashing,  that,  upon  my  word,  at  times,  IdonH  clearly 
undersland  them"  "Very  true,  indeed,  my  lord,** 
repUed  Harwood,  with  the  utmost  gravity,"  that  is 
what  we  all  say.'* 

It  has  been  said  that  a  base  motive  has  sometimes 
actuated  the  judges  in  patronizing  particular  counsel; 
that,  in  fact,  the  patronage  has  been  bought — ^the 
patron  sharing  in  the  gains  the  patronized  are  enabled 
by  his  patronage  to  realize.  That  this  has  been  the 
case,  and  that  judges  have  thus  far  abused  their 
power,  we  fear  cannot  be  doubted ;  but  we  may  very 
reasonably  doubt  whether  the  system  has  been  &e- 
quently  pursued,  or  that  such  a  motive  has  always 
operated  where  it  has  been  said  to  have  done. 

It  is  not  necessary  for  us,  in  this  work,  to  enter  with 
any  minuteness  into  the  question  of  the  authority 
which  the  bench  exercises  over  the  bar.  The  extent 
and  precise  nature  of  that  authority,  it  is  hardly  to  be 
expected  we  should  determine  here. 

"  If  the  Serjeant  cannot  be  of  counsel  here,  we 
have  the  power  of  assigning  another  to  plead.  We 
cannot  deprive  him  of  his  serjeantiy,  for  that  has 
been  given  him  by  the  king,  but  ^e  can  estrange  him 
from  the  bar,  so  that  he  shall  not  be  allowed  to  plead. 
*  *  *  If  he  will  not  be  of  counsel  of  our  assign- 
ment, we  can  prevent  him  pleading  at  the  bar.** 
Serjeant  Genney  on  this  observed,  "  I  have  seen  my 
master,  Cheyne,  Chief  Justice  of  the  King's  Bench, 
come  into  this  court,  and  require  the  Serjeants  to  be 
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counsel  in  a  plea  before  him  ;  and  if  they  would  not, 
he  would  have  prevented  their  pleading  in  the  King's 
Bench."*  This  is  an  important  case,  for  if  the  Ser- 
jeants were  thus  subject  to  the  superintendance  of 
the  court,  a  fortiori,  the  apprentices  or  utter  banisters 
were  so  too. 

It  would  seem  that  whenever  anything  fell  from 
coiuisel,  pleading  at  the  bar,  which  was  considered 
disrespectful  to  the  law  or  constitution  of  the  country, 
the  judges  had  the  power  of  checking,  and,  perhaps, 
of  reprimanding,  the  advocate.  In  the  famous  case 
to  which  we  have  before  alluded,  when  Coke  so  nobly 
maintained  the  independence  of  the  judicial  charac- 
ter, despite  the  threats  of  the  king,  one  of  the  charges 
brought  against  him  was,  having  suffered  a  Serjeant 
in  argument  to  advance  "  divers  positions  contrary  to 
the  king's  prerogative."f  In  his  vindication.  Coke, 
by  merely  replying,  that  he  did  not  consider  the  royal 
prerogative  to  have  been  attacked,  in  effect  acknow- 
ledges that  he  had,  as  a  judge,  the  power,  had  he 
.  thought  proper  to  have  exercised  it,  of  stopping  these 
observations.  Nathaniel  Bacon,  in  his  Discourse  on 
the  English  Laws  and  Government,  and  who  writes 

•  Year  Books.  II.  Ed.  IV.  Trin.  2. 

t  The  positions  were ,  that  the  translations  of  Bishops  were 
against  the  Canon  Law,  and  that  the  king  had  no  power  to 
grant  commendams,  but  in  cases  of  necessity,  which  necessity, 
it  was  remarked,  could  never  arise,  as  no  man  was  boimd  to 
exercise  hospitality  beyond  his  -means.  For  the  expression  of 
opinions  like  these,  an  advocate  was,  in  those  days,  liable  to 
censure. 
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not  much  after  the  time  of  Coke,  mentions  that 
judges  on  the  bench  would  not  suffer  William  the 
First  to  be  called  the  Conqueror  / 

In  the  management  of  acause,  the  judges  of  early 
times  were  expected  to  interfere.  At  times,  doubt* 
less  their  interference  was  beneficial ;  but  we  have 
learnt  too  well  the  benefit  of  giving  to  the  advocate 
an  ahnost  unlimited  freedom  of  action  and  speech, 
to  desire  to  see  that  interference  again  adopted. 

"  Lord  Burleigh,"  says  his  biographer,  *'  would 
never  suffer  lawyers  to  digresse  or  wrangle  in  plead- 
inge,  advising  counsellors  to  deal  truely  and  wisely 
with  their  clients,  that  if  the  matter  were  naught,  to 
tell  them  so,  and  not  to  soothe  them ;  and,  where  he 
found  such  a  lawyer,  he  would  never  think  him 
honest  nor  recommend  him  to  anie  preferment,  as 
not  fit  to  be  a  judge  who  would  give  false  counsel." 

In  determining  as  to  the  hearing  of  counsel,  the 
court  exercise  a  veiy  important  duty. 

''  I  know,"  said  Lord  Bacon,  on  taking  his  seat  in 
chancery,  after  he  was  appointed  Lord  Keeper,  "  that 
there  have  used  to  attend  at  this  bar  a  number  of 
lawyers  that  have  not  been  heard  sometimes,  scarce 
once  or  twice  in  a  term  ;  and  that  makes  the  client 
seek  to  great  counsel  and  favourites  as  they  call  them, 
and  that,  for  every  order  that  a  mean  lawyer  might 
despatch,  and  as  well.  Therefore,  to  help  the  gene- 
rality of  lawyers,  and  therein  to  ease  the  client,  I 
will  constantly  observe  that  every  Tuesday  and  other 
days  of  orders,  after  nine  o'clock  strucken,  I  will  hear 
the  bar  until  eleven,  or  half  an  hour  after  ten  at 
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least*     «     •     ♦     I  yfjii  j^g^  3jjy  judge's  son  before  a 
Serjeant,  and  any  serjeanf  s  son  before  a  reader." 

It  is  to  Lord  Mansfield  we  owe  the  introduction  of 
the  practice,  since  pursued  in  the  King's  Bench,  of  going 
through  the  bar,  by  which  each  has  an  opportunity  of 
being  heard.     Previously,  it  was  the  custom  for  the 
Chief  Justice  to  call  on  the  king's  counsel  in  rota- 
tion, until  they  had  exhausted  their  motions,   and 
then  the  after-bar  had  a  chance  of  being  heard.     The 
unfairness  of  this  proceeding  is  obvious :  its  relinquish- 
ment reflects  high  credit  on  Mansfield.    Another  act 
of  his  is  entitled  to  an  expression  of  approbation. 
When  Mr.  Dunning,  who  was  solicitor-general,  left 
ofiice  in  1770,  without  a  silk  gown,  Lord  Mansfield 
said  that  he  had  resolved,  looking  to  his  late  position 
and  to  his  large  business,  to  call  on  him  after  the 
king's  counsel,  although  not  entitled  to  that  distinc- 
tion by  his  standing.     The  whole  bar  concurred  in 
approving  of  this  act,  which  was  all  the  more  to  be 
admired,  seeing  that  the  Chief  Justice  had  a  personal  ^ 
dislike  to  Dunning,  and,  on  more  occasions  than  one, 
came  into  personal  conflict  with  him. 

Burke  says,  "  the  judges  are,  or  ought  to  be,  of  a 
reserved  and  retired  character,  and  wholly  uncon- 
nected with  the  political  world."  Yet  we  know — 
unfortunately  for  the  profession,  and  still  more  un- 
fortunately for  the  country — that  it  has  been  political 
considerations  that  have  raised  many  a  judge  to  the 
bench.  In  his  famous  six  hours  speech  on  the  State 
of  the  Law,  Lord  (then  Mr.)  Brougham  said,  in  refer- 
ence to  the  appointments  of  the  judges,  that  it  was  a 
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custom  "  that  party  as  well  as  merit*'  should  be 
studied.  "One  half  the  bar/'  he  adds  "is  thus  ex- 
cluded from  the  competition ;  for  no  man  can  be  a 
judge  who  is  not  of  a  particular  party.  Unless  he 
be  the  known  adherent  of  a  certain  system  of  govern- 
ment— ^unless  he  profess  himself  devoted  to  one 
scheme  of  policy — ^unless  his  party  happen  to  be  the 
party  connected  with  the  crown,  or  allied  with  the 
ministry  of  the  day,  there  is  no  chance  for  him ;  that 
man  is  surely  excluded." 

To  their  great  credit,  this  system  was  first  departed 
from  by  the  whigs,  on  their  accession  to  office,  in 
1830,  when  they  appointed  Lord  Lyndhurst,  who  had 
been  the  most  active  member  of  the  party  opposed 
to  them,  to  be  the  Chief  Baron  of  the  Exchequer. 
This  conduct,  so  creditable  to  them,  was  imitated  by 
the  conservatives,  during  the  short  administration  of 
Sir  Robert  Peel,  in  1835,  when  a  puisne  judgeship 
was    offered   to   Mr.    Bickersteth,  at  present  Lord 
Langdale  and  Master  of  the  Rolls.     The  evil  com- 
plained of — if  it  be  an  evil — is  an  evil  which  must  of 
necessity  belong  to  every  free  government ;    to  every 
government,  in  short,  which  depends  on  public  opinion 
as  its  basis,  and  which  must,  therefore,  be  a  govern- 
ment of  patronage.      No  one  can,  however,  chaige 
our  judges  with  having  suffered  their  political  feel- 
ings to  interfere  materially  or  palpably,  with  the  dis- 
charge of  their  duties.     We  use  the  adjective  "j[)al- 
pably,"  advisedly;   for  if    the  influence  of  political 
prepossessions  was  perceived  distinctly  to  sway  the 
minds  of  the  bench,  and  to  affect  their  judgments. 
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the  confidence  at  preiient  entertained  towards  the 
decisions  delivered  in  Westminster  hall  would  at 
once  vanish,  and  the  judicial  character  would  imme- 
diately forfeit  that  veneration  which  is,  at  present, 
entertained  for  it  in  the  country. 

Down  to  the  year  1605,  the  judges  of  England 
were  not,  as  such,  disqualified  from  sitting  in  Parlia- 
ment; and  we  find  that  in  the  31st  year  of  Henry  YI. 
a  Baron  of  the  Exchequer  not  only  sat  as  a  memher 
of  the  House  of  Commons,  hut  actually  presided  as 
Speaker.  At  that  time,  however,  the  Barons  of  the 
Exchequer  were  regarded,  not  so  much  as  judges,  as 
officers  of  the  king's  revenue,  and  no  more  unfitted 
for  parliament  than  other  ministerial  officers.  In  the 
year  1605,  the  committee  of  privileges  decided  that  the 
Chief  Baron  of  the  Exchequer  was  disqualified  for 
election  by  his  office,  seeing  that  he  was  liable  to  be 
called  on  by  the  House  of  Lords.  This  has  never 
been  extended  to  Masters  in  Chancery,  although  they 
are  r^ularly  in  attendance  in  the  House  of  Lords, 
and  are  in  effect  servants  of  that  body,  and  constantly 
employed  like  the  Judges  in  carrying  their  messages 
to  the  Commons. 

It  has  been  sometimes  objected  that,  although  no 
violent  political  partialities  are  ever  displayed  on  the 
bench,  stiU  there  is  generally  exhibited  in  that  place 
a  bias  towards  things  as  they  are,  a  feeling  of  un- 
ineudliness  (to  use  no  stronger  term)  to  change,  which 
is  manifested,  as  well  towards  improvement,  as  to- 
wards mere  idle  or  mischievous  innovation:  thatwhere- 
ever  they  have  been  politicians,  as  one  of  them^ — ^the 
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Chancellor — ^is  compelled  in  some  degree  to  be,  they 
have  usually  exhibited  very  decided  conservative  ten- 
dencies.* This  is  natural — ^it  is  more;  it  is  desirable. 
It  is  natural,  because  accustomed  to  administer  to  a 
particular  system,  conversant  with  its  principles,  and 
knowing,  by  personal  experience,  that  for  the  vast 
number  of  cases  brought  under  their  notice,  it  is 
capable  of  effectuating  the  objects  for  which  every 
system  of  jurisprudence  exists — the  protection  of 
property,  the  redressing  the  wrongs  of  the  injured, 
and  the  punishing  the  offences  of  the  guilty,  all  change 
is,  in  their  view,  for  the  worse.  It  is  desirable, 
because  mischief  incalculable  in  amount  would  ensue, 
were  they  otherwise  disposed,  and  did  they  any- 
ways lend  a  ready  ear,  or  afford  their  assistance,  to 
those  who  are  ever  anxious  to  disturb  settled  rules 
and  alter  existing  laws.  A  great  lawyer,  who  is  now 
no  longer  amongst  us,  used  to  say,  "  that,  in  his  time, 
no  man  could  sleep  in  his  bed  without  tinkering  at 
some  act  of  parliament :" — and  hurtful  indeed  would 
the  consequences  be,  if  the  judges  lent  the  authority 
and  influence  of  their  names  to  such  projects  as 
these. 

In  conversation  with  Dr.  Johnson,  Sir  Alexander 
Macdonald  observed,  "  that  the  chancellors  in  Eng- 
land are  chosen  from  views   much   inferior  to  the 

*  Mr.  Hazlitt,  in  a  good-humoured  criticism  on  Lord  Eldon, 
contrasts  his  vacillation  as  a  judge  with  the  decision  which 
he  displayed  as  a  politician.  "  The  chancellor,"  he  says,  "  may 
weigh  and  falter — the  courtier  is  decided — ^the  politician  firm  and 
riveted  to  his  place  in  the  cabinet." 
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office,  being  chosen  from  temporary  political  views/* 
"Why,  Sir,"  replied  Johnaon,  "in  such  a  govern- 
ment as  ours,  no  man  is  appointed  to  an  office  be- 
cause he  is  the  fittest  for  it,  nor  hardly  in  any  other 
goyemment ;  because  there  are  so  many  connexions 
and  dependencies  to  be  studied.'* 

Ix>rd  Eldon  is  said  to  have  declared  that  common 
lawyers  have  made  almost  as  good  Chancellors  as  any 
that  have  sat  in  Equity.  He  is  himself  an  instance 
of  this.  This  view — ^if  indeed  it  were  his — does  not 
derive  the  corroboration,  it  might  be  supposed  to  do, 
from  the  fact,  that  in  former  times  all  our  great 
Chancellors  had  either  sat  on  the  bench,  or  practised 
at  the  bar,  of  a  court  of  common  law,  inasmuch  as 
equity  was  not  in  those  days  so  strictly  a  system  as  it 
is  now ;  and  as  the  great  distinction,  as  far  as  the  bar 
was  concerned,  between  the  two  sides  of  Westminster 
haU  was  not  observed — counsel  practising  usually  in 
both  the  Chancery  and  the  King's  Bench. 

James  L  was  always  anxious  to  place  on  the  wool- 
sack some  one  who  owed  no  allegiance  and  bore  no 
affection  to  the  common  law,*  to  which  he  himself 
had  an  especial  dislike.  This  dislike  is  not  difficult 
to  account  for.  In  the  first  place  it  was  a  system  of 
which  he  knew  nothing — the  Scotch  law  partaking 
more  of  the  nature  of  the  civil  law.     In  the  second 
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It  may  be,"  said  his  Chancellor,  Dean  Williams,  on  tak- 
ing his  seat  in  Chancery,  ''the  continual  practice  of  the  law, 
without  a  special  mixture  of  other  knowledge,  makes  a  man 
unapt  and  indisposed  for  a  court  of  equity." 
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place,  he  was  well  aware  that  its  principles  were  by 
no  means  friendly  to  his  high-flown  notions  of  rojal 
prerogative  and  kingly  power.  The  students  of  Cam- 
bridge, when  the  king  was  on  a  risit  to  the  univendty, 
could  devise  nothing  that  could  recommend  them 
so  effectually  to  the  favour  and  patronage  of  the  royal 
driveller,  as  their  acting  before  him  a  burlesque 
drama,  in  which  the  common  law,  its  rude  tongue, 
and  barbarous  cultivators,  were  held  up  to  ridicule 
and  contempt.* 

*  James,  it  is  well  known,  greatly  preferred  the  Roman  to 
the  Englieh  common  law,  and  this  excited  the  jeakMMj  of  the 
profesaoTS  of  the  latter,  which  displayed  itself  in  the  ftdWwmg 
mamier.    Dr.  Cowell,  an  eminent  civilian  of  that  day,  who  was 
regius  professor  of  civil  law  at  Cambridge,  master  of  Trinity-hall, 
and  vicar-general  to  the  archbishop  of  Canterbmy,  published  a 
dictionary  of  legal  phraseology,  with  the  title  of  **  The  Interpre- 
ter/'   Coke,  who  held  Cowell  in  aversion,  represented  to  James 
that  CoweU  had  put  forth  in  tUs  work  doctrines  reflecting  on 
his  prerogative.    The  archbishop  Bancrofts  however,  pnt  the 
matter  in  its  true  light,  and  Coke  was  thus  foiled.    He  then, 
resolving  that  Cowell  should  not  wholly  escape,  changed  Ins 
course,  and  attacked  him  in  the  House  of  Commons  for  having 
inculcated  doctrines  inconsistent  with  the  rights  of  the  people. 
Whatever  we  may  think  of  the  motive  for  advancing  it,  the 
charge  was  undoubtedly  true,  for  the  doctrine  of  an  absoliite 
monarchy  is  very  clearly  expressed  in  the  work.    Dr.  Cowdl 
was  thrown  into  prison,  and  his  book  was  ordered  to  be  burnt 
by  the  common  hangman.    The  obloquy  which  fell  on  this 
civilian  appears  to  have  attached  itsdf  to  his  profession.    &- 
Matthew  Ridley  writes  in  1639,  "  It  was  anciently  said, '  Dat 
Justinianus  honores ;'  but  now  it  is  so  fane  from  that,  that  it 
conferrcs  honours,  as  that  it  is  almost  a  discredit  for  a  man  to 
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When  Lord  Erskine  was  at  the  bar,  a  case  was 
before  him  for  his  (^imon.  He  found  that  it 
inyolved  some  principle  of  equi^-law:  he  declined 
therefore  to  say  more  on  it,  than  it  should  be  sub- 
mitted to  some  gentleman  practising  on  the  other 
side  ci  Westminster  Hall.  In  a  month  afterwards, 
he  was  himself  Chancellor.  Nor  was  Ins  promotion 
otherwise  than  in  accordance  with  the  custom  in  this 
country,  that  to  the  leading  lawyer  of  the  party  in 
power  should  be  confided  the  great  seal  and  the  presi- 
dency of  the  chief  court  of  equity  jurisdiction. 
William  III.  was  anxious  to  make  the  famous  Holt/ 
Chancellor,  but  that  upright  Judge  declined  the 
honour.  "May  it  please  your  Majesty,"  said  he,  "  I 
never  had  but  one  chancery  suit  in  my  life,  and  that 
I  lost.     I  am  unfit."* 

A  minister  of  the  crown  has  hardly  a  more  im- 
portant duty  to  perform,  than  selecting  those  who 
should  fill  the  judgment  seat.  In  early  times,  strange 
notions  appear  to  have  been  entertained  as  to  the 
qualities  fit  for  the  judicial  character. 

Lord  Burleigh,  writing   to   his  son.  Sir   Robert 

be  a  dvilian  in  this  state,  and  the  profession  thereof  doth  scarce 
keepe  beggarie  from  the  gate.'' 

*  A  eonrtier  who  held  an  important  post  in  Qneen  EHsidieth's 
time,  begged  her  to  grant  him  an  office  eonneeted  with  the 
eonrta  of  law.  She  told  him  that  he  was  not  fit  for  it.  He 
eonfeised  this  to  be  the  case^  but  said  that  he  would  appoint  a 
•ufficieiit  deputy,  "  Do  so/'  said  the  queen^  "  and  then  may  I 
make  one  of  my  ladies,  lord  chanceUor,  and  another,  lord  trea- 
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Cecil,  respecting  the  appointment  of  some  judges, 
says,  that ''  For  choise  of  a  baron,  I  think  Serjeant 
Heale,  both  for  leaminge,  wealth,  and  strength  of 
body  to  continue,  being  also  s,  personable  man  ;  which 
I  wish  to  be  regarded  in  all  iuch  officers  of  public 
calling.  He  speaks  of  two  others  as  being  eligible, 
'^  though  they  be  men  of  small  living." 

Absurd  as  this  may  read  in  modem  eyes,  there  can 
be  little  doubt  that  personal  appearance  is  closely 
connected  with  the  power  of  obtaining  both  respect 
and  esteem.  If  we  assign  no  value  to  the  outward 
show,  we  should  hardly  invest  the  judge  with  his 
magnificent  robes,  or  place  the  imperial  crown  on  the 
head  of  the  sovereign. 

It  is  remarkable  to  observe  how  much  the  business 
of  a  court  has  depended  on  the  personal  character  of 
the  judge  who  presides  in  it.  At  the  time  that  Lord 
Lyndhurst  was  chief  baron  of  the  Exchequer,  the 
business  of  that  court  increased  considerably.* 

"  There  cannot  be  a  better  direction  for  the  duty 
of  a  judge,*'  says  Lord  Commissioner  Whitelock, 
"  than  that  counsel  which  Jethro  gave  to  Moses  for 
appointing  of  judges,  that  *  They  should  be  men  of 

*  The  amount  of  biisiness  in  a  court  is  a  tolerable  criterion  of 
the  degree  of  estimation  in  which  the  judge  is  held.  It  is  said 
that  when,  in  the  reign  of  Charles  L,  the  earl  of  Manchester  was 
lord  privy  seal,  he  brought  his  court,  the  Court  of  Requests,  into 
such  repute,  ''that,"  according  to  Fuller,  "what  was  f^mnerlj 
called  the  alms-basket  of  the  chancery,  had  in  his  time  well  nigh 
as  much  meat  in  it  as  the  chancery  itself." 
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courage,  and  men  of  truth ;  fearing  God,  and  hating 
coYetousness/  " 

It  was  not  uncommon  in  an  early  age,  when  the 
chancellors  were  not  lawyers,  to  issue  a  special  com- 
mission for  hearing  causes  in  chancery.  We  have  a 
copy  of  one  of  these  extant,  addressed  to  the  Master 
of  the  Bolls,  four  judges,  six  masters,  and  ten  others ; 
and  which  recites  that  Wolsey  ^'  having  been  employed 
for  the  sake  of  the  peace  and  tranquillity  of  our 
kingdom  and  subjects  of  England,  and  for  the  inter^t, 
profit,  and  utility  of  the  public,  in  which  post  he  con- 
stantly exists ;  and  considering,  and  piously  compas- 
sionating the  insupportable  cares,  labours,  and  fatigues 
which  he  on  that  occasion  imdergoes  and  suffers,  and 
lest  such  singular  fortitude  of  mind  and  body  should 
be  too  much  impaired,  which  God  avert,  through 
such  fatigues,  and  he  be  not  able  to  attend  in  good 
health  as  usual  to  our  most  necessary  affairs  with  his 
chiefest  case,"  &c.  Fiddes,  in  his  "  Life  of  Wolsey,'* 
says  that  these  commissioners  were  in  general  so 
dilatory  in  their  proceedings,  that  they  were  very  un- 
popular. Upon  Sir  Thomas  More's  accession  to  the 
chancellorship,  "  he  found,"  says  his  biographer.  Dr. 
Hoddeson,  '^the  court  of  Chancery  pestered  and 
clogged  with  manie  and  tedious  causes,  some  having 
been  there  almost  twentie  yeares."  Such  is  the  conse- 
quence of  appointing  incompetent  persons  to  the 
discharge  of  important  duties. 

The  personal  favour  of  the  sovereign,  as  weU  as 
political  connections,  has  sometimes  formed  the  pass- 
port to  judicial  eminence.      In  our  times,  indeed,  this 
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has  been  less  frequently  the  case :  firom  ciicunuitaiieesi 
to  which  we  need  not  particularly  advert,  while  the 
power  of  the  crown  has  been  increasing,  the  indi- 
vidual influence  of  the  sovereign  has  been  diminishr 
ing ;  and  the  patronage  by  which  he  was  enabled  to 
gratify  his  feelings  of  personal  r^[ard,  is  now  held  by 
lus  ministers  as  a  fund  for  the  remuneration  of 
political  services.  This  alteration  is,  perhaps,  no  fit 
subject  for  regret.  We  do  not  think  that  royal 
patronage  has  been  less  judiciously  dispensed  since 
its  occurrence  than  before ;  and  probably  it  has  termi- 
nated the  system  of  favouritism  which  fonneriy  eidsted 
in  our  court  to  such  a  degree,  and  oi  which  we  can 
now  hardly  perceive  the  traces. 

Lord  Eldon,  with  all  his  legal  accomplishments, 
owed  much  of  the  favour  with  which  he  was  regarded 
by  the  Prince  Regent,  to  his  convivial  and  social  quali- 
ties. Sir  Nadumiel  Wraxall  tells  us  that  in  the  year 
1815,  Eldon  feeling,  as  he  fancied,  his  health  and 
strength  failing  him,  said  apprehending  that  he  should 
be  able  no  longer  properly  to  discharge  his  duties, 
wrote  to  the  Prince  entreating  permission  to  resign 
the  great  seaL  The  Prince,  in  reply,  addressed  to  him 
a  letter,  in  which  he  besought  him  to  withdraw  his 
request ;  observii^,  amongst  other  flattering  compli- 
ments, that  the  Chancdlor  '^  was  the  <mly  man  in  the 
cabinet  upon  whom  he  could  repose  with  confidence." 
Lord  Eldon,  thus  solicited,  yielded  to  the  Regent's 
wishes.  Sometime  afterwards  he  was  dining  with 
Lord  Liverpool,  and  after  dinner,  when  the  bottle 
had  circulated  more  than  once,  in  a  moment  of  ex- 
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hilaration.  Lord  Eldon  put  his  hand  into  his  pocket, 
and,  taking  out  the  Prince's  letter,  put  it  into  the 
hands  of  his  host.  Lord  Liveipool  felt  severely  the 
preference  thus  assigned  to  the  Chancellor,  and  next 
morning  waited  on  the  Prince,  and,  to  his  royal  high- 
ness's  great  surprise,  tendered  his  resignation.  On 
being  requested  to  state  his  reason  for  a  step  so  little 
anticipated,  he  mentioned  what  had  occurred;  and 
then  declared  his  conviction,  that  ''if  confidence 
could  no  longer  be  reposed  in  him,  it  became  him  to 
retire  fix>m  office.**  The  breach  is  said  to  have  healed 
over  another  bottle,  through  the  mediation  of  the 
Regent* 

It  is  well  known,  that  when  Mr.  Brougham  re- 
c^ved  his  silk  gown,  Mr.  (now  Lord)  Denman  com- 
plained, at  a  dinner  which  was  given  to  him  by  one  of 
the  ci^  companies,  that  he  had  been  most  unfairly 
passed  over.  This  remark  excited  much  observation 
at  the  period ;  and  it  was  said  that  he  had  no  right 
to  have  expected  other  treatment,  considering  the 
coarse  insinuations  he  uttered  in  his  defence  of  the 
Queen  before  the  Lords — alluding  to  the  famous 
Greek  quotation,*  of  which  so  much  has  been  said. 
Rumours  of  such  remarks  having  reached  Mr.  Den- 
man, he  immediately  waited  on  the  Chancellor,  Lord 
Lyndhurst,  and  begged  him  to  assure  his  Majesty 

*  The  quotation  in  question  is  taken  from  Dion  Cassius,  lib. 
hdL  13,  who  probably  translated  it  frt)m  Tacitus  (AnnaL  lib.  xiv. 
cap.  60).  The  same  idea  is  to  be  found  in  one  of  Cicero's 
orations  against  Verres.  Tlie  passage  is  said  to  have  been 
saggeated  to  Mr.  Denman  by  Dr.  Parr,  who  found  it  in  Bayle. 
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that  lie  had  never  used  the  quotation  in  the  sense 
that  had  been  ascribed  to  it.  This  the  Chancellor 
promised  to  do ;  but,  on  further  inquiries^  after  the 
lapse  of  some  months^  he  informed  Mr.  Denman  that 
he  had  been  unable^  or  had  not  ventured,  to  mention 
the  subject  to  his  royal  master.  On  this,  Mr.  Denman 
obtained  an  interview  with  the  Duke  of  Wellington, 
and  explained  the  matter  to  him.  The  Duke  said 
that  he  conceived  he  had  done  no  more  than  what 
his  duty  as  an  advocate  required;  and  iindertook 
himself  to  bring  the  subject  imder  the  attention  of 
the  king.  In  a  few  days  the  patent  was  made  out. 
This  conduct,  so  creditable  to  the  illustrious  Duke, 
and  so  consistent  with  his  character,  we  need  hardly 
comment  on.  It  was  justly  appreciated  by  the  whole 
profession. 

There  have  been  many  persons  whose  opinion  is 
entitled  to  the  highest  respect,  who  have,  upon  more 
occasions  than  one,  expressed  their  conviction  that 
the  chief  judge  in  the  Court  of  Chancery  should  be 
deprived  of  his  political  functions.  Many  reasons  of 
great  weight  have  been  urged  in  favour  of  the  change, 
one  of  which,  and  one  entitled  to  very  serious  con- 
sideration, is,  as  Mr.  Lynch  has  expressed  it,  "  the 
inconvenience,  delay,  and  expense  which  parties  are 
put  to  in  consequence  of  the  change  of  Chancellors.*' 
There  was  a  case  of  some  importance,  that  of  Lady 
Hewley's  charity,  which  was  hardly  heard  by  Lord 
Brougham  before  he  went  out  of  office  :  it  was  then 
whoUy  re-argued  before  Lord  Lyndliurst :  and  if  the 
parties  had  not  consented  to  abide  by  Lord  Lynd* 
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liuist*8  decision,  although  no  longer  holding  the  great 
seal,  it  would  have  had  to  have  been  a  third  time  re* 
heard  before  the  Lords  Conunissioners.  Now,  remem* 
bering  that  in  the  great  charter  of  our  liberties,  it  is 
as  much  convenanted  that  justice  shall  not  be  delayed^ 
as  that  it  should  not  be  sold,  it  is  most  assuredly  the 
bounden  duty  of  the  rulers  to  remove  this  evil  which 
presses  so  severely  on  all  classes  of  the  community. 

Amongst  those  who  have  attacked,  with  warme^t 
zeal,  the  union  of  judicial  and  political  duties  in  the 
Chancellor,  one  of  the  most  able,  assuredly,  is  Mr. 
Basil  Montague.  He  speaks  "  of  the  irreconcilable 
character  of  judge  and  politician ;  the  judge,  unbend- 
ing as  the  oak — ^the  politician,  pliant  as  the  osier ;  th^ 
judge,  of  a  retired  nature  and  unconnected  with  poli- 
tics, firm  and  constant,  the  same  to  all  men — the 
politician  ever  varying. 


'  Orpheus  in  sylvis,  inter  delpbinas,  Arion.' 
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.  Lord  Langdale,  who  takes  a  similar  view  of  this  sub- 
ject, dwells  greatly  upon  the  fact,  that  "  the  mind  of  a 
Judge  ought  to  be  in  a  state  of  the  greatest  possible 
calmness  and  tranquillity.  His  cool  and  undisturbed 
attention  should  always  be  given  to  the  case  before 
him;  and  he  should  be,  if  possible,  protected  from  the 
agitation  of  political  storms.  Yet  the  Chancellor  is 
left  peculiarly  exposed  to  them ;  and  what  is  it  that 
we  may  not  see?  The  man  is  subject  to  human 
firailty ;  he  is  called  from  the  judgment-seat  to  mix  in 
party  politics ;  and  when  his  power  is  tottering  to  its 
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foundaticm,  on  great  poHdeal  excitement^  his  feeliags 
will  shew  ugns  of  their  existence.'** 

"  The  weight  of  the  chancery/'  observed  a  great 
equity  lawyer,  at  the  time  of  the  Commonwealth,  **  is 
too  much  for  the  shoulders  of  one  Atlas."  Charles 
the  First  boasted  that  he  had  devised  a  plan  for  mak- 
ing the  Chancellor,  or  Lord  Keeper,  attend  to  their 
judicial  duties  with  greater  punctuality,  by  appointing 
them  for  a  fixed  term  of  three  years !  This  would 
hardly  have  met  the  evil  which  was,  even  in  those 
days,  felt  so  severely. 

Performing  Ids  duties  in  the  view  of  an  enlightened 
and  vigilant  bar — ^his  conduct  vf^atched  by  ^' those  best 
of  public  instructors,"  the  newspaper  press — ^not  much 
apprehension,  it  may  be,  need  be  felt  lest  the  political 
interests  of  the  Chancellor  should  influence,  in  any  very 
excessive  degree,  his  judicial  decisions.   But  still  it  is 
perhaps  not  quite  prudent  to  trust  to  these  safeguards 
alone.    Sir  John  Finch,  when  Chancellor,  declared,  in 
1 639,  that  a  resolution  of  the  privy  council  would  always 
be  with  him  a  sufEci^it  ground  for  a  decree  in  chancery. 
There  have  been  arguments,  and  of  great  weight, 
advanced  against  the  proposed  separation  of  the  judicial 
and  political  functions  of  the  Chancellor ;  and  it  is  to 
be  remarked  that  the  general  feeling  of  the  profes- 
sion is  against  the  change.     We  have  contented  our- 
selves with  stating  the  evil,  and  the  means  of  obviating 
it  proposed  by  high  authority :  the  matter  is  one  of 


*  Speech  of  Lord  Langdale  in  the  House  of  Lords^  on  the 
3rd  of  June,  1830. 
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great  moment  and  no  trifling  difficulty.  The  immense 
extent  of  reading  which  is  required  of  the  Judge,  and 
which  is  very  far  firom  ceasing  when  he  quits  the  bar, 
appears  to  offer  an  argument  of  some  weight  in  favour 
of  the  views  to  which  we  have  been  making  allusion. 

Lord  Eldon  related  an  anecdote  which  proves  that 
it  is  well  for  the  ends  of  justice  that  the  knowledge 
of  the  Judge  should  be  extensive  as  well  as  acciurate* 
'^  Mr.  Solicitor-general/*  he  said,  "  may  remember  a 
case  in  which  he  was  concerned  before  me,  where  the 
g^itlemen  on  both  sides  went  into  a  lengthened  dis- 
cussion, communicated  most  detailed  information  and 
had  actually  brought  the  case  to  a  very  extreme  stage, 
and  yet  had  never  made  the  slightest  mention  of  an 
act  of  parliament  most  vitally  affecting  the  ultimate 
decision  of  the  question  :  nor  would  it  ever  have  been 
mentioned,  had  I  not  been  so  fortunate  as  to  know  it.** 
This  distinguished  Chancellor  used  to  say  that  his 
mind  was  always  most  affected  by  the  cases  which  were 
noi  cited,  and  the  points  which  counsel  did  not  press. 

There  is  no  greater  mistake  than  to  suppose  that  if 
the  Judge  is  familiar  with  the  common  law  and  the 
practice  of  the  courts  in  which  he  presides,  his  learn- 
ing is  adequate  to  a  right  performance  of  his  duties. 
Questions  often  come  before  him,  the  proper  de* 
termination  of  which  requires  some  acquaintance 
with  foreign  jurisprudence  and  other  branches  of 
learning.  "  How  useful  to  a  Judge,"  says  a  writer, 
"  a  knowledge  of  the  laws  of  the  church  was  thought 
by  my  Lord  Chief  Justice  Vaughan,  will  ap- 
pear from  this  remarkable  story :     It  happened  that 
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civil  as  well  as  common  lawyers  appeared  in  an  ecclesi« 
astical  cause  in  the  court  of  Common  Pleas,  when  one 
of  the  civilianst  citing  something  out  of  the  canon  law, 
was  interrupted  by  one  of  the  Judges,  who,  as  it  seems 
had  no  skill  in  that  law,  and  was  not  ashamed  to  own, 
and  even  glory  in  his  ignorance,  and  was  seconded  by 
the  other  Judge  who  sat  on  the  other  hand  of  the 
Chief  Justice ;  which  so  raised  the  just  indignation  of 
that  great  oracle  of  the  law,  that  rising  up,  and  lift- 
ing up  his  hands  towards  heaven,  he  expressed  him- 
self in  these  or  the  like  words :  '  Good  Grod !  what 
great  sin  have  I  committed,  that  I  should  sit  on  this 
bench  between  two  judges  who  boast  in  open 
court  of  their  ignorance  of  the  canon  law !' "  We 
must,  in  charity  to  these  two  learned  Judges,  exulting 
in  their  ignorance,  and  proud  of  their  darkness,  suppose 
that  they  had  inherited  that  jealousy  and  dislike  of  the 
canon  law,  and  the  courts*  in  which  it  is  expoimded, 

*  We  may  be  allowed  to  avail  ourselves  of  this  opportunitj 
to  express  our  sincere  regret  that  the  ^long-promised  reforms  in 
the  ecclesiastical  courts  have  not  yet  been  effected.  If  some- 
thing has  been  done,  much  more  remains  to  be  done,  to  reheve 
the  church  from  the  odium  in  which  the  abuses  of  these  courts, 
has,  however  unjustly,  involved  her.  We  have  read  an  anecdote 
of  Dr.  Johnson,  requesting  Walmesley,  who  was  Registrar  of  the 
Ecclesiastical  Court  at  Peterborough,  to  give  him  an  opinion  on  a 
tragedy  he  had  just  finished.  Walmesley  exceedingly  approved 
of  it,  except  in  one  particular.  "  In  the  third  act,"  he  said,  *'  you 
have  plunged  the  heroine  into  such  fearful  distress  that  it  is  im- 
possible for  you  to  increase  her  misery  afterwards.^  "  But  I  can, 
though,"  returned  Johnson.  "  How  so  ?*'  inquired  Walmesley. 
"  I  can  bring  her  into  an  ecclesiastical  court,"  was  the  reply. 


"»^" 
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that  was  felt^  and  with  justice,  by  their  predecessors^ 
at  a  time  when  the  ecclesiastical  power  was  struggling 
to  usurp  to  itself  the  functions  of  every  other  body 
in  the  kingdom. 

A  knowledge  of  the  Scotch  law  is  exceedingly  de- 
sirable in  a  Judge  ;  and  there  are  many  of  our  greatest 
£nglish  lawyers  who  have  shown  themselves  far  from 
being  unskilled  in  that  branch  of  jurisprudence. 
Lord  Eldon,*  it  is  well  known,  was  well  versed  in  this 
subject. 

Lord  GKfford  was  equally  so.  His  decisions  gave 
so  much  satisfaction  in  Scotland,  that  when  he  visited 
Edinburgh  in  the  course  of  a  tour,  he  was  met  at 
the  boundaries  of  the  city  by  the  Lord  Provost  and 
other  authorities,  and.  conducted  to  his  domicile  vnth 
great  state.  The  corporation  unanimously  conferred 
on  him  the  freedom  of  the  city ;  and  the  university, 
sharing  in  the  general  opinion  of  his  merits,  admitted 
him  to  the  honorary  degree  of  doctor  of  civil  law. 
Lord  Wynford  and  Lord  Brougham,  at  a  later  period, 
have  acquitted  themselves  to  the  satisfaction  of  the 
country  in  this  respect.  The  latter,  it  is  well  known, 
practised  for  some  considerable  time,  and  with  much 

*  In  Lord  Eldon's  time,  it  was  customary  for  the  House 
of  Lords  to  ballot,  at  the  begiDning  of  the  session,  for  three 
Peers  to  sit  with  the  Chancellor,  to  hear  appeals  from  the 
courts  in  Scotland.  On  one  occasion,  the  result  of  the 
"  vote  by  ballot "  was,  that  the  following  persons  should  assist 
Lord  Eldon  in  determining  points  of  Scotch  law'^-the  Duke  of 
Wellington,  the  Duke  of  Clarence,  and  another  Peer,  equally 
qualified  for  the  discharge  of  his  duty  1 
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succets,  at  the  Scottish  bar.  It  is  said,  that  while 
thus  performing  his  duly  of  an  advocate ^  he  was  fond,  in 
ai^gumenti  of  adducing  points  of  English  law  in  illustra- 
tion of  his  positions  ;  and  when  he  changed  his  sphere 
to  the  English  bar,  he  was  wont,  in  like  manner,  to 
illustrate  his  arguments  by  reference  to  the  Scotch  law. 
Lord  Brougham,  on  seY&nl  occasions  during  his  chan- 
cellorship, found  his  knowledge  of  mechanics  and  na* 
tural  philosophy  of  very  considerable  use  to  him.  Sir 
Matthew  Hale — ^the  transition  to  him  we  acknowledge 
sounds  something  absurd — ^who  was  well  skilled  in 
both  architecture  and  arithmetic,  derived  great  ad- 
vantage from  his  conversance  in  these  two  branches  of 
knowledge  ;  for  when  he  sat,  together  with  others, 
after  the  fire  of  London,  to  settle  the  differences  be- 
tween landlord  and  tenant,  he  was  enabled  to  dispose 
of  the  disputes  speedily,  without  the  necessity  of  the 
parties  seeking  the  decision  of  a  comt  of  law.  To 
Hale*s  information  on  these  subjects,  which  would 
seem  to  lie  beyond  the  usual  line  of  a  lawyer's  study, 
we  owe  in  a  great  measure  the  rapidity  and  ease  with 
which  the  city  was  rebuilt.* 

It  is  not  such  subjects,  however,  that  always  occupy 
the  study  of  the  judicial  functionary.  Sir  Giles 
Rooke,  the  worthy  old  judge  of  whom  we  have 
already  spoken,  was  a  most  inordinate  devoura*  of 

*  It  was  said  that  Gifford  displayed,  during  the  Queen's  trial, 
80  much  ignorance  of  foreign  nianners,  that  some  one  present, 
at  the  time  he  was  conducting  the  examination  of  one  of  the  wit- 
nesses, sud  that  he  presumed  the  attorney-general  had  never 
read  a  book  of  travels  in  hit  life. 
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novels^  and  would  often  sit  up  in  bed  all  night,  to 
sap  full  of  the  horrors  that  the  most  trashy  circulating- 
library  romance  could  aiford.  The  productions  of 
Mrs.  Raddiffis  and  Miss  Bumey  formed  the  staple  of 
his  reading. 

We  have  already  alluded  to  the  charges  so  fre- 
qoaitly  brought  against  our  Judges,  and  the  law  which 
those  Judges  administer,  of  being  dilatory  in  decision* 
On  this  head  public  opinion  is  most  assuredly  ill- 
informed.  There  is  nothing  more  easy  than  objecting 
to  the  errors  of  a  system ;  there  is  nothing  more 
difficult  than  remedying  those  errors  without  pro- 
ducing evils  greater  than  those  removed.  To  object 
to  a  Chancellor,  that  he  is  slow  in  dispensing  justice, 
keepng  out  of  view,  that  a  speedier  decision  would 
probably  be  less  satisfactory,  and  ought  to  be  less 
satisfactory  to  the  suitor,  is  unfair  in  the  extreme. 
Slow  justice  is  better  than  speedy  injustice.  "  I  have 
seen,^  said  Baom,  when  he  took  his  seat  in  Chancery, 
**  an  affectation  of  despatch  turn  utterly  to  delay  at 
length ;  for  the  manner  of  it  is  to  take  the  tale  out 
of  the  counsellor  at  the  bar  his  mouth,  and  to  give  a 
cursory  order,  nothing  tending  or  conducing  of  the 
business.  It  makes  me  remember  vrhat  I  heard  say 
of  a  Judge  that  sat  in  chancery,  that  *  he  would  make 
forty  orders  in  a  morning  out  of  the  way ;'  and  it  was 
out  of  the  way  indeed,  for  it  was  nothing  to  the  end 
of  the  business.  And  this  is  that  which  makes  sixty, 
eighty,  and  an  hundred  orders  in  a  cause  to  and  fro, 
b^etting  one  another,  and,  like  Penelope's  web,  doing 
and  undoing."    Lord  Erskine,  when  Chancellor,  at 
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fint  delighted  the  suitors  with  the  expedition  and 
despatch  with  which  their  claims  were  adjusted ;  but 
when  they  found  that  the  necessity  for  appeals  had  in- 
creasedy  their  admiration  of  the  Chancellor,  and  their 
gratitude  for  his  exertions,  rapidly  diminished. 

During  the  twenty  years  that  Lord  Hardwicke  was 
Chancellor,  only  three  of  his  decrees  were  appealed 
against,  and  these  three  were  confirmed. 

An  anonymous  biographer  [Sloane  MSS.  S075,]  ob- 
serves of  Coventry,  that  "  the  facility  of  his  despatch 
in  court,  is  best  preserved  in  this,  that  at  his  first  ac- 
cession to  the  seal,  he  found  two  hundred  causes  in 
the  paper  ready  for  hearing,  all  which,  (with  such  as 
fell  in  the  way,)  he  determined  within  the  year,  so 
that  the  clients  of  the  court  did  not  languish  in  ex- 
pectation of  the  issues  of  their  causes.  Where  it 
falls  into  observation,  that  the  high  place  is  rarely 
well  served  but  by  men  of  law,  and  persons  of  deepest 
judgment  in  the  statute  and  common  laws  of  the 
land,  whereby  they  may  distinguish  of  cases  whether 
they  be  proper  in  that  court  to  be  relieved  in  equity, 
without  intrenching  on  the  old  inheritance  of  the 
subject." 

The  celebrated  Lord  Brooke  once  said,  ^'Why 
should  we  stand  upon  precedents  ?  The  times  here- 
after will  be  good  or  bad ;  if  good,  precedents  will  do 
no  harm ;  if  bad,  power  will  make  a  way  where  it 
finds  none."  It  is,  indeed,  but  wisdom  in  our  Judges 
to  be  slow  in  disturbing  past  decisions,  framed  by 
their  illustrious  predecessors,  and  that  they  should  re- 
member that  **  un*  opinione  di  Carpsovio,  di  Claro,  di 
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Fariiiacioi  sono  le  autorita  di  coloro  chi  tremando 
dorrebbono  quidiscare  dei  vite  e  fortune  delli  uomini/' 
It  is,  by  adhering  to  precedents,  not,  however,  too 
closely,  that  the  law  of  England  has  become  a  law  of 
principle,  so  fixed  and  so  settled,  that — ^with  certain 
exceptions,  too  numerous  perhaps,  and  many  of  them 
the  result  of  the  injudicious  course  pursued  by  some 
judges — ^we  may  calculate,  as  to  a  given  case,  on  the 
decision  of  the  courts,  with  a  certainty  inferior  only 
to  that  which  mathematical  reasoning  affords.  '^It 
is  better  that  the  law  should  be  certain,'*  says  Lord 
Eldon,*  *^  than  that  every  Judge  should  speculate  upon 
improvement  in  it."  "  Certainty,"  says  Lord  Hard- 
wicke,f  *'  is  the  mother  of  repose ;  and  therefore  the 

*  Sheddon  v.  Goodrich.    6  Ves.  497. 

t  Walter  v,  Tryon.  1  Dickens  245,  In  StoweU  v.  Lord 
Zouch.  (Flowden  368.)  we  find  in  the  Judges'  argument  the 
following  passage :  '"They  said  that  peace  and  concord  is  the 
end  of  all  laws,  and  that  the  law  was  ordained  for  the  sake  of 
peace.  And  Dyer  said,  that  for  peace  Christ  descended  from 
heaven  upon  the  earth ;  and  his  law,  which  is  the  New  Testament, 
and  the  old  law,  which  are  the  Divine  laws,  were  given  only  for 
peace  here  and  elsewhere."  And  Weston  cited  St.  Augustin, 
who  says,  "  et  concordi&  stat  et  augetur  respublica  et  discordia 
nut  et  diminiutur."  Mr.  Justice  Catline  then  went  on  to  give 
8  long  description  of  peace.  "  Which  description  is  made  up  of 
the  nature,  properties,  and  advantages  of  peace,  and  of  the  in- 
cidents thereof;  and  therefore  peace,  which  is  attended  with  so 
many  conveniences,  ought  to  be  preserved  beyond  all  other 
things.  And,  hereupon.  Dyer  said,  that  one  of  the  articles 
which  the  King,  at  his  coronation  swears  to  his  subjects  to  per- 
form and  keep,  is,  that  he  will  preserve  the  peace ;  for  a  more 
thing  he  cannot  grant  to  them.    And,  therefore,  those 
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law  aims  at  certainty."  Mr.  Ram,  in  his  exeellent 
little  work,  entitled^  ^*  The  Science  of  Legal  ixi3g* 
menty'*  has  collected  many  instances  in  which  prec^ 
dents  have  not  been  pursued ;  the  previous  decision 
having  been  held  not  to  be  law^  Whiky  however,  a 
judgment,  which  has  been  delivered  by  a  court  sitting 
in  Westminster  Hall,  remains  unreversed,  the  case  is 
law. 

The  courts  have  adhered  often  to  precedents  which 
they  considered  bad.  Lord  Eldon,  in  referring  to 
a  case  in  which  Lord  Thurlow  had  decreed  that  the 
deposit  of  a  deed  implied  an  agreement  for  a  mort- 
gage, said,  ''this  decision  has  produced  considerable 
mischief;  and  the  case  of  Russell  v.  Russell  ought  not 
to  have  been  decided  as  it  was.*  That  decision  has, 
however,  been  repeatedly  followed,  and  must  not  be 
now  disturbed.**  Sir  James  Mansfield,  while  he 
recogniEed  the  authority  of  a  case,  designated  it  as  '^  a 
shocking  decision.**f  Nothing  can  be  more  explicit 
than  Sir  William  Grant's  view  of  the  subject :  "  It  is 
not  so  material  that  these  arbitary  rules  should  be  fixed 
one  way  or  the  other,  as  th<U  they  should  hefixed.^^  In 
the  year  1769,  was  decided  by  the  court  of  King's 
Bench,  a  very  important  case,  well  known  to  the  pro- 


laws  which  bnng  the  iffieateet  peace  are  the  most  estimahle." 
We  hate  inaerted  this  long  extract  as  well  that  it  exhibits  the 
numner  in  which  the  judges  of  former  timea  were  wont  to  de- 
liver their  jndgment,  as  that  it  iUuatratea  the  position  in  the  text 

*  Egparis  Hooper.  19  Vee.  478«.9. 

t  Morgan  dem.  Sorman  «.  Surman.    1  Taunt.  293. 
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feaaion,  as  Peiim  v.  Blake.  Previous  to  the  de- 
cision, the  Duke  of  Richmond  had  purchased  a  very 
valuable  estate  in  Sussex,  of  a  person  who  had  con- 
sidered himself  to  be  tenant  in  tail ;  and  had,  as  such, 
flroffered  a  recovery.  Relying  on  the  decision  in  the 
case  of  Coulson  v*  Coulson,  Mr.  Booth,  one  of  the 
moat  eminent  conveyancers  of  the  day,  and  whose 
opinion  on  the  title  was  taken,  considered  himself 
justified  in  advisbg  the  purchase,  which  was  accord- 
ingly completed.  When,  however,  he  heard  of  the 
decision  of  the  King's  Bench,  in  Perrin  t?.  Blake,  he 
was  immediately  seized  with  the  greatest  alarm,  and 
obtained  an  interview  with  the  Duke.  He  told  him, 
that  by  his  advice  his  Grace  had  been  induced  to  pur- 
chase an  estate  with  a  bad  title,  and  then  acquainted 
him  with  the  circumstances.  The  Duke  observed  that 
he  supposed  the  matter  would  not  rest  with  the  King's 
Bench,  and  promised  Mr.  Booth  he  would  watch  the 
ease  wherever  it  should  be  carried.  Mr.  Booth,  de- 
lighted with  this  promise,  then  informed  the  Duke  that 
the  vendor  of  the  estate  had  a  son,  who  was,  at  all 
events,  tenant  in  tail,  and  that  it  was  incumbent  on 
the  father,  under  the  covenant  of  farther  assurance, 
to  obtain  the  son's  confirmation  to  the  title.  The 
Duke,  however,  regularly  attended  whenever  the  case 
was  argued,  until  it  was  settled  by  the  rejection  of 
Lord  Mansfield's  views. 

The  authority  which  the  Judges  h^ve  at  times 
assumed,  have  been  altogether  imwaxranted  by  the 
constitution.  They  have,  in  efiect,  repealed  acts 
of  parliament.     Barrington  alludes  to  a  passage  in 
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*^  Burnet's  Histoiy  of  his  Own  Times/'  where  he  men- 
dons  an  act  of  Charles  the  Second,  with  regard  to  the 
drawing  of  horses  a-hreast  on  the  highways,  and 
which  was  so  impracticable  that  the  Judges  on  their 
circuits  directed  the  grand  juries  not  to  put  it  into 
operation*  In  the  reign  of  Charles  I.,  Sir  Robert 
Berkeley,  one  of  the  Judges,  in  charging  the  grand 
jury  at  York,  in  1636,  declared,  "  That  in  some  cases 
the  Judges  were  above  an  act  of  parliament." 

We  have  some  remarkable  cases  on  record  in  which 
Judges  have  acted  on  the  opinion  of  this  superiority. 
In  Smiths,  the  Company  of.  Armourers,*  in  which  an 
application  for  a  mandamus  to  admit  a  person  to  the 
company,  was  met  with  the  assertion  that  he  had 
not  been  duly  apprenticed,  in  conformity  vrith  the 
act  of  Elizabeth,  Lord  Kenyon  made  the  follow- 
ing observations:  ''When  the  act  was  made,  those 
who  framed  it  might  find  it  beneficial,  but  the  ink 
vrith  which  it  was  vmtten  was  scarce  dry  ere  the  in- 
convenience of  it  was  perceived ;  and  judges,  falling 
in  vrith  the  sentiments  of  policy  entertained  by  others, 
have  lent  their  assistance  to  repeal  this  law^  as  much 
as  was  in  their  power.*'  This  they  did  by  a  rigorous 
construction  of  the  words  of  the  act,  so  as  to  defeat 
the  obvious  intentions  of  the  firamer8.f  ''  The  great 
operation  of  the  statute  De  Danis,'  says  the  same 

•  1  Peake,  148. 

t  It  hai  been  ignorantly  said  that  Judges  never  can  know  the 
iatentiona  of  the  legidatora  but  from  their  language.  Why 
then  do  they  expound  some  statutes  liberally,  and  others  ri« 
gorously  ? 
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eminent    Judge^  ''was   destroyed  by  the  revival  of 
common   recoveries."*      In   the   case  of  Russell  v* 
Russell,f  the  principle  of  the  S9  Car.  II.  c.  3.  s.  S. 
was  altogether  disregarded,   but  Lord    Eldonj:  de- 
clared that  that  case  "  is  not  now  to  be  disturbed." 

The  custom   of  raising  the  Chief  Justice  of  the 
King's  Bench  to  the  peerage,  immediately  after  his 
appointment,  has  not  been  of  very  ancient  date,  in 
fact  goes  back  no  further  than  the  elevation  of  Lord 
Mansfield.     Parker,  Raymond,  and  Hardwicke,  had 
filled  the  office  sometime  before  they  received  the 
honors  of  the  peerage ;  Sir  Dudley  Ryder  was  ennobled 
only  on  his  retirement ;  and  Sir  John  Holt — the  great 
Holt — ^never  received  the  honor  at  all.     Since  that 
period,  however,  the  custom  has  been  regularly  pursued. 
If  we  may  credit  Sir  John  Fortescue,  there  is  great 
danger  that  this  practice  will  increase  the  House  of 
Lords  to  an  unprecedented  amount ;  for  of  the  Judges 
he  says  "that  it  has  been  observed  as  an  especial  dis- 
pensation of  Providence  that  they  have  been  happy 
in  leaving  behind  them  immediate  descendants  in  a 
right  line."    With  no  chance  of  titles  becoming  ex- 
tinct, and  the  necessity  constantly  ensuing  for  cre- 
ating fresh  titles,  we  may  fairly  expect  the  time  when 
lords  shall  be  as  plenty  as  knights  were  said  to  have 
been  just  after  the  restoration!    It  is  customary  to 
confer  the  honor  of  knighthood  on  the  puisne  Judges* 

*  Goodright  dem.  Burton  v.  Rigby,  5  Dumf.  and  East,  179. 
t  1  Brown,  C.  C.  269.         X  Escparte  Coming.  9  Ves.  117. 
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Mr.  Justice  Heath*  always  refused,  and  declared  he 
would  die  plain  ''John  Heath ;"  whichi  in  spite  of 
eyery  persuasion  to  the  contraiy,  he  did* 

In  some  cases  the  puisne  Judges,  as  a  special  mark 
of  royal  favour,  have  been  made  privy  counsellonu 

Sir  William  Dugdale  has  enabled  us  to  ascertain 
the  salaries  of  our  Judges  in  ancient  times.  In  the 
eleventh  year  of  the  reign  of  Henry  III.,  it  appears 
that  two  of  the  Judges  were  paid  ten  marks  a-year 
each :  but  in  the  S3rd  year  of  the  same  King*s  reign, 
a  Justice  of  the  common  pleas  received  £S0  a-year. 
Four  years  afterwards,  an  entry  appears  of  a  payment 
of  forty  marks  a-year  to  a  Chief  Baron  of  Exchequer, 
and  in  the  38th  of  the  same  Eang,  one  of  the  Barons, 
it  seems,  received  twenty  marks.     In  the  43rd  year 

*  The  Barl  of  Eldon,  in  his  speech  in  the  House  of  Lords, 
in  Lord  Fife's  case,  referred  to  a  decision  in  the  Common  Fleas : 
and  in  quoting  the  judgment  of  Mr.  Justice  Heath,  delivered 
on  the  subject  of  how  a  blind  testator  should  be  treated,  said, 
"  Let  mo  not  name  that  learned  Judge,  without  stating  that  I 
once  had  the  honor  to  sit  with  him  in  the  court  of  Common 
Pleas,  and  I  cannot  do  justice  to  my  own  ideas  of  his  prote- 
sional  knowledge :  I  was  quite  surprised  at  it.  *'  Lord  CSiief 
Commissioner  Adam  says,  "  I  had  the  good  fortune  to  moet 
Mr.  Justice  Heath  often  in  private  society,  at  Lord  Loughbo- 
rough's (when  his  lordshq)  was  Chief  Justice  of  the  Common 
Pleas)  and  elsewhere ;  and  the  same  praise  may  be  given  to  the 
universality  and  accuracy  of  his  general  knoiHedge,  that  Lord 
Eldon  gives  of  his  knowledge  of  law.  His  decisions  were  so 
prompt  and  correct,  that  there  was  much  pleasure  in  appearing 
before  him  as  an  advocate.  He  was  the  first  judge  whom  Lord 
Tliurlow  appointed,  soon  after  he  got  the  great  seal^  in  177S.'* 
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year  of  Henry  III.,  a  justice  of  the  King's  Bench 
had  £40  a-year ;  and  next  year  the  Chief  Justice  of 
the  Common  Pleas  received  one  hundred  marks  per 
annum^  while  a  puisne  Judge  in  the  same  court  was 
paid  no  more  than  £40.  The  successor  of  this 
Chief  Justice  had  his  salary  increased  to  £100  a-year^ 
but  the  puisne  Judges  received  no  increase.  It  would 
appear,  that  in  the  beginning  of  the  reign  of  Edward 
1.,  the  salaries  of  the  Judges  were  diminished  ;  the 
Chief  Justices  of  the  King's  Bench  and  Common  Pleas, 
iceceiving  but  £40  a-year,  and  the  puisn^  Judges  but 
forty  marks ;  which  continued  imtil  the  25th  year  of 
the  same  king's  reign,  when  the  salary  of  the  Chief 
Justice  of  the  Eang's  Bench  shrunk  to  fifty  marks  a- 
year,  the  annual  fee  of  the  Chief  Justice  of  the  Common 
Pleas  being  augmented  to  one  hundred  marks  a-year, 
and  the  puime  Judges  and  Barons  being  reduced  £20. 
hx  the  b^^inning  of  the  reign  of  Henry  lY.,  the 
Chief  and  other  Barons  of  the  Exchequer  had  but 
forty  marks  a-year — the  Chief  Justice  of  the  Common 
Pleas  the  same — ^the  puisne  Judges  forty  marks — and 
the  Chief  Justice  of  the  King's  Bench  £40  a-year*  In 
the  reign  of  Henry  VL,  we  find  a  pidsne  Judge  peti- 
titioning  the  king  for  an  increase  of  salary. 

TO  THE  KING  OUR  SOVEREIGN  LORD. 

R.  H. 

^'Beseecheth  mekely  youre  pove'  suito'  William 
Ayscogh,  one  of  your  justice  of  the  comon  benche, 
that  where,  he  late  by  yoiur  comaundement  was  charged 
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to  take  upon  him  the  degree  of  Seigeauant  of  your  lawe 
to  his  grete  expenses  and  costes.  And  or  he  had  ben* 
fully  two  yere  in  that  office  at  the  barre  he  was  called 
by  your  heghnesun  to  the  benche  and  made  Justice,  by 
which  makyng  Justice  all  his  Wynnings  that  he  sholde 
have  hade  in  the  said  office  of  Sergeant,  and  alle  the 
fees  that  he  had  in  England  weere  and  be  cessed  and 
expired  from  him  to  his  grete  empovrysshyng,  for  they 
weere  the  grete  substance  of  his  lyrelode :  and  alao 
he  hath  suche  infirmite  in  his  eghen  that  he  dredeth 
hym  gretely  of  faiUyng  and  perysshyng  of  his  sight 
Please  it  to  your  Heghness  consideryng  the  premisses 
and  howe  your  said  beseecher  is  the  porest  of  alle 
youre  Justices,  and  may  noght  maynteigne  his  said 
degree  to  your  worship,  as  hym  oght  to  do  withoute 
your  gracious  helpe  and  supportacion,  to  graunte  of 
yourbenigne  grace  andboimteous  Lordship  unto  your 
said  beseecher  for  terme  of  his  lyve  certeyn  tene- 
mentes  of  the  value  of  xxv.  li.  xij.  S.  and  xd.  by  yere 
whiche  ben  conteyned  in  a  cedull  to  this  bille  annexid 
after  the  forme  and  effecte  of  the  same  cedull  and  he 
shall  hertely  pray  God  for  you."* 

The  Chief  Justice  of  the  King's  Bench  at  present 
receives  £10,000,  and  the  other  Chiefs  £8000  a-year, 
while  the  income  of  the  puisne  Judges  is  £5000. 

We  have  thus  hastily,  and  we  fear  unsatisfactorily, 
brought  together  some  facts  which  relate  to  the  Bench 
and  the  Woolsack  ;  and,  without  pretending  to  have 
given  a  complete  essay  on  the  judicial  character  have 

•  Arch.  Vol.  xvi.  p.  2. 
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perhaps  affi>rded  some  materials  suitable  for  such  a 
work. 

Can  we  conclude  better  than  in  the  eloquent  lan- 
guage of  Coke:*  "  You  honorable  and  reverend  judges 
and  justices,  that  do  or  shall  sit  in  the  high  tribunals 
and  courts  or  seats  of  justice,  fear  not  to  do  right  to 
all,  and  to  deliver  your  opinion  justly  according  to  the 
laws;  for  fear  is  nothing  but  a  betrajdng  of  the 
succours  that  reason  should  afford.  And  if  you  shall 
sincerely  execute  justice,  be  assured  of  three  things : 
First,  though  some  may  maligne  you,  yet  God  will 
give  you  his  blessing ;  secondly,  that,  though  thereby 
you  may  offend  great  men  and  favorites,  yet  you  shall 
have  favourable  kindness  of  the  Almighty  and  be  his 
favorite ;  and  lastly,  that  in  so  doing,  against  all  scan- 
dalous complaints  and  pragmatical  devices  against 
you,  God  will  defend  you  as  with  a  shield  :  '  For  thou. 
Lord,  wilt  give  a  blessing  unto  the  righteous,  and 
with  thy  favourable  kindness  wilt  thou  defend  him  a^ 
with  a  shield.*  '* 

*  4  Inst.  Epilogue. 
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COMMENTS  ON  CONVEYANCING. 

Modem  and  Ancient  Conyeyancea — ^Ilie  History  of  Ui 
Common  Beeoveriea — Difficulties  of  the  Conveyancer-* 
Ignorance  of  the  Law  of  Real  Property — Scrogga,  Lord 
Keeper  Guilford^  and  John  Selden — ^Amatemr  C<myeyancen — 
Profits  of  Lawyers — Strange  Case — Advising  on  Ahstncta— 
Custom  of  Conyeyancers— Real  Property  Deciskwa— Lengthy 
Conveyances. 

SoMKERj  one  of  our  most  learned  antiquaries,  observes 
that,  in  his  time,  "  an  acre  of  land  could  not  pass 
without  almost  an  acre  of  parchment.**  The  witty 
Dean  of  St.  Paul's,  Dr.  Donne,  has  satirised  the  pro- 
lixity of  legal  instruments  in  his  time,  when  he  men- 
tions, amongst  the  various  misdeeds  of  the  lawyer, 
that 

"  In  parchment,  then  large  as  the  fields,  he  draws 

Assurances  '  " 

And  Hamlet  observed,  pointing  to  the  coffin  of  the 
lawyer,  thait  **  the  very  conveyances  of  his  lands  will 
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hardly  lie  in  this  box,**  We  may,  in  short,  when  we 
look  on  one  of  the  ponderous  conveyances  of  modem 
times,  exclaim,  as  the  Duke  of  Wellington  is  said  to 
have  done,  when  the  first  report  of  the  Common  Law 
Commissioners  was  presented  to  him, — ^'  Too  much  of 
it — too  much  of  it — a  d d  deal  too  much  of  it !" 

Of  ancient  conveyances,  we  have  many  specimens 
extant ;  to  some  of  which  we  beg  to  draw  our  readers* 
attention. 

The  following  grant  was  made  by  Edward  the  Con- 
fessor to  Bandolf  Peperking: 

Iche  Edwaid  Konyag 
Have  geven  of  the  forest  the  keeping. 
Of  the  hundred  of  Cholmer  and  Dancing 
To  Randolf  Peperking  and  to  his  kindling ; 
With  heart  and  h3md>  doe  and  bock. 
Hare  and  fox,  cat  and  brock ; 
Wild  fowell  with  his  flock. 
Partridge  fesant  hen  and  fesant  cock. 
With  green  and  wyld  stob  and  stock. 
To  kepen  and  to  yemen  by  aU  his  might. 
Both  by  day  and  eke  by  night 
And  hounds  for  to  holde 
Good  and  swifte  and  bolde. 
Four  greyhounds  and  six  braches. 
For  hare  and  fox  and  wild  cats. 
And  thereof  Iche  made  him  my  book. 
Witness  the  Bishop  WoUta* 
And  Bock  ycleped  Manyon, 
And  Sweyn  of  Essex,  our  brother. 
And  teken  him  many  other. 
And  our  steward  Howelyn, 
That  besought  me  for  him." 

l2 
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The  following  is  a  copy  of  a  grant  made  by  Wil- 
liam the  First  to  the  ancestor  of  the  Hopton  family, 
in  Shropshire.  It  was  copied  out  of  an  ancient  manu- 
script, and  is  to  be  foimd  also  in  Stow's  Chronicle,  in 
which,  however,  the  first  four  lines  were  left  out, 
**  which  seems,**  says  the  transcriber,  •^to  create  that 
Estate  Tail,  by  which  Richard  Hopton  Esquire,  a 
gentleman  of  low  fortune,  but,  haply  may  be,  the  right 
heir  of  the  family,  hath  of  late  years,  by  virtue  of 
this  charter,  made  several  claims  and  commenced 
divers  suits,  both  for  this  manor  of  Hopton  in  the 
Hole,  in  the  Coimty  of  Salop,  and  for  divers  others, 
the  Manors  and  Lands  of  Ralph  late  Lord  Hopton ; 
but  hitherto,  for  aught  I  hear,  without  any  success." 

«  HOPTON CO.  SALOP. 

TO  THE  HEYRS  MALE  OF  THE  HOPTON,  LAWFULLY 

BEGOTTEN. 

To  me  and  to  myne,*  to  thee  and  to  thyne. 
While  water  runs  and  the  sun  doth  shine ; 
For  lacke  of  Heyrs  to  the  king  againe. 
I,  William,  king,  the  third  year  of  my  rdgn. 
Give  to  the  Norman  Hunter, 
To  me  that  art  both  Line  and  Deare, 
The  Hoppe  and  Hoptoune, 
And  all  the  bounds  both  up  and  downe, 
Under  the  Earth  to  Hell, 
.  Above  the  Earth  to  Heaven, 


*  Probably  this  should  be,  **  From  me  and  from  mine.' 
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From  me  and  from  mine. 

To  thee  and  to  thine. 

As  good  and  as  faire 

As  ever  they  myne  were. 

To  witness  that  this  is  sooth, 

I  hite  the  white  wax  with  my  tooth. 

Before  Jngg,  Marode  and  Margery, 

And  my  third  son  Henry; 

For  one  bow  and  broad  arrow 

When  I  come  to  hunt  upon  Yarrow^ 


n 


The  following  is  a  specimen  of  the  wiDs  of  the 
latter  end  of  the  15th  century,  and  is  exceedingly 
interesting.  From  the  obtrusive  piety  visible  in  every 
word,  we  may  fairly  presume  it  to  have  been  the 
work  of  some  monastic  conveyancer  : 

''In  nomine  Patris  et  Filii  et  Spiritus  Sancti.  Amen. 
The  seventeenth  day  of  September,  the  yer  of  oux 
Lord  Jhu  Christ,  a  thousand  four  hundred  and  four, 
I  Louys  Clifforth  fals  and  Traytor  to  my  Lord  God, 
and  to  alle  the  blessede  company  of  Hevene,  and  un- 
worthi  to  be  clepyd  a  Cristen  man,  make  and  ordeyne 
my  Testament  and  my  last  Wille  in  this  manere. 
At  the  begynnynge  I  most  unworthi  and  Goddys  tra- 
tour  recommaund  my  wrechid  and  synfule  sowle 
hooly  to  the  grace  and  to  the  mercy  of  the  blessful 
Tiynytie ;  and  my  wretched  caregne  to  be  beryed  in 
the  ferthest  comer  of  the  chircheyeard,  in  which 
parishe  my  wrechid  sowle  departeth  fro  my  body. 
And  I  pray  and  charge  my  survivors  and  my  execu- 
tors as  they  woUen  answere  to  fore  God,  as  all  myne 
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hoole  trest  in  this  matere  ia  in  them,  tliat  on  my 
stinking  careyne  be  neyther  leyd  clothe  of  gold  ne 
silke^  but  a  black  clothe  and  a  teper  at  mjne  hed 
and  another  at  my  fete,  ne  stone  ne  other  thinge 
whereby  eny  man  may  witte  where  my  styiJdng  ca- 
reyne  liggeth.  And  to  that  chirche  do  myne  execu- 
tors all  thingis  which  owen  duly  in  such  caas  to  be 
don  without  any  more  cost  saaf  to  poor  men«  And 
I  also  pray  my  survyyors  and  myne  executors  that 
eny  dette  that  eny  man  can  cere  me  by  true  title 
that  hit  be  paid.  And  if  any  man  can  trewly  sey 
that  I  have  do  him  eny  harm  in  body  or  in  good, 
that  ye  make  largely  his  gree  whyles  the  goodys 
wole  stretche.  And  I  wole  alsoe  that  none  of  myne 
executors  meddle  or  mynystre  eny  thinge  of  goodys 
withoutyn  avyse  and  consent  of  my  supervisors  or 
sum  of  hem.  Now,  first  I  bequethe  to  Sire  Phylype 
la  Vache,  Knyght  my  Masse-boke,  and  my  Portoos 
and  my  Boke  of  Tribulacion  to  my  doughter,  his  wife. 
Et  quicquid  residuum  fuerit  omnium  et  singulorum 
bonorum  et  cattalorum  superius  sen  inferius  non 
legatorum,  do  integre  et  lego  Phillipo  la  Yache^ 
Johanni  Cheynee,  et  Thomas  Clancow,  Militibus 
libere  sibi  possidem^  &c." 

The  ancient  modes  of  conveyance  were  simple 
enough.  Amongst  an  illiterate  people  written  docu- 
ments were,  of  course,  comparatively  rare ;  and  other 
modes  of  indicating,  or  alienating,  the  possession  of 
property,  were  of  necessity  adopted.  We  read  of 
one  mode  of  conveyance  adopted  in  the  times  of  the 
Saxons,  the  adoption  of  which  would  at  once  super- 
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sede  the  necessity  of  "  Preston  on  Abstracts/*  and 
Bythewood's  ponderous  collection  of  Precedents: 
"  one  Ulphus^  the  son  of  Toraldus,  turned  aside  into 
Torky  and  filled  the  horn  he  was  wont  to  drink  out 
of  with  wine ;  and  before  the  altar,  upon  his  bended 
knees,  drinking  it,  gave  away  to  Ood  and  to  St. 
Peter,  the  prince  of  the  apostles,  all  his  lands  and 
revenues/'^  "  We  may  see,"  observes  Selden,  "  the 
conveyance  of  estate  how  easy  it  was  in  those  days, 
and  clear  from  the  punctillios  of  law,  and  vdthal, 
how  free  from  the  captious  malice  of  those  petty- 
foggers  who  would  entangle  titles  and  find  flaws  in 
them,  and  bum  the  swelling  bundles  and  rolls  of 
parchment  now  in  use."f  "  At  first  after  the  con- 
quest," says  Ingulphus,  **  many  lands  and  estates  were 
collated  or  bestowed  by  bare  word  of  mouth,  without 
writing  or  charter,  only  with  the  lord's  sword,  or 
helmet,  or  a  horn,  or  a  cap ;  and  very  many  tene- 
ments with  a  spur,  with  a  curry-comb,  or  with  a  bow 
and  some  with  an  arrow/'  There  were,  however, 
some  inconveniencies  attendant  upon  this  system  of 
"  doing  without  the  lawyers."  "  Give  me  Bosehem," 
said  Godwin,  Earl  of  Kent,  to  the  archbishop  of 
Canterbury.  The  archbishop,  admiring  what  he 
would  be  at  in  that  question,  saith,  "  I  give  you 
Bosehem."  He  straight,  upon  the  confidence  of  this 
deceit,  without  any  more  ado,  entered  upon  an  estate 

*  The  dean  and  chapter  of  York  are  still  in  poesession  of  a 
portion  of  the  land  thus  bestowed. 

i"  Selden.  Janus  Anglonim.   Opera,  vol.  ii.  p.  1001. 
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of  the  archbiflhop^s  of  that  nanie^  upon  the  sea^coasts 
of  Sussex^  as  if  it  had  been  his  own  by  inheiitanoe. 
And  with  the  testimony  of  his  people  about  him, 
spoke  of  the  archbishop  before  the  king  as  the  donor 
of  it^  and  quietly  enjoyed  it/* 

To  produce  notoriety  of  possession,  was  the  great 
object  of  the  ancient  law  of  real  property ;  and  thus, 
when  a  field  exchanged  masters,  the  former  possessor 
met  within  its  confines  its  new  owner,  and  transferred 
possession  to  him  by  delivering,  in  the  presence  of  wit- 
nesses, a  detached  portion  of  the  soil,  or  some  other 
sjrmbol.  The  transaction  was  recorded  in  writing ;  but 
it  was  the  delivery  of  the  clod  that  constituted,  in  the 
view  of  the  law,  the  transfer  of  the  possession.  This 
was  a  relic  of  feudality.  When  WiUiam  the  Conqueror 
landed  in  the  bay  of  Pevensey,  his  feet  failed  him, 
and,  stumbling,  he  fell  on  the  palm  of  his  hands. 
The  superstitious  troops  beheld  with  dread  the 
augury  of  failure ;  one  exclamation  burst  firom  the 
ranks ;  "  Mai  signe  est  gi!"  "  No,"  exclaimed  Wil- 
liam, as  he  sprang  on  his  feet,  *'  J  have  taken  seizin 
of  the  country i^'  and  held  up  the  dod  of  earth  which  he 
had  grasped  in  his  hand.^  On  this  one  of  his  soldiers 
ran  to  a  neighbouring  cottage,  and  pulling  away  a 
portion  of  the  thatch,  presented  it  to  the  Duke,  bid- 
ding him  to  receive  that  symbol  also,  as  the  seizin  of 
the  realm  which  he  was  about  to  possess. 

*  Anecdotes  of  the  exhibition  of  a  similar  presence  of  mind, 
have  been  related  of  many  eminent  characters  in  history.  Every 
schoolboy  remembers  the  story  of  CamUlus.  Plutarch,  Vit. 
vol.  i.  p.  214.    Edit.  Schoefer,  lips.  1826.   Liv.  lib.  v. 
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There  were  many  circumstances  which  rendered 
this  notoriety,  however  desirable  upon  principles  of 
public   policy,   highly  inconvenient,   and    at    times 
exceedingly  detrimental  to  the  possessors  of  land. 
Indeed,  the  very  object  for  which  it  was  enforced, 
conflicted    with    the  interests    of  those  who  were 
chiefly  affected  by  its  operation.     From  hence  arose 
a  practice,  the  perseverance  in  which  has  efiected  a 
total  revolution  in  our  jurisprudence,  and  produced 
^ects  of  such  a  character,  as  render  it  difficult  to 
over-rate  their  importance.     The  practice  to  which 
we  allude,  is  of  disjoining  the  right  to  property  from 
the  right  to  enjoy  the   use  of  property.     While  a 
certain  individual  continued  the  apparent  owner,  and 
was  recognized  by  the  law  as  owner,  he  held  the  land 
only  for  the  benefit  of  another,  or  as  it  was  styled  for 
the  use  of,  or  in  trust  for,  another.     The  advantages 
which  resulted'from  this  practice,  to  those  by  whom  it 
was  pursued,    were  great  and  manifold.      To  the 
cleigy  it  afforded  the  facility  of  evading  the  statutes 
of  mortmain ;   and  they  availed  themselves  of  it  to 
so  great  a  degree,  that  parliament  was  compelled  to 
interfere ;  and  by  the  15th  Richard  II.  c.  5,  the  provi- 
sions of  the  statute  against  mortmain  were  extended 
to  these   cases.     Another  advantage  resulting  from 
this  method  of  conveyance  was,  that  the  tenant  was 
delivered  thereby  from  the  vexatious  fruits  of  feudal 
tenure.     The  fine  to  which  the  lord  became  entitled 
whenever  the  fee  was  aliened,  could  not,  of  course,  be 
claimed  when  that  alienation  was  unknown,  and  was 
in  its  operation  unrecognised  by  law.     All  the  other 

l3 
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consequences  from  the  subsistence  of  the  feudal  sys- 
tem were  in  like  manneff  eraded.  Forfeiture  of 
lands,  which  was  also  a  result  of  the  feudal  principle, 
and  which  was  ^he  penalty  the  vassal  paid  for 
violating  his  allegiance  to  his  lord,  was  also  in  this  way 
prevented.  The  great  controversy  between  the  Houses 
of  York  and  Lancaster  rendered  this  especially  de- 
sirable \  and,  consequently,  we  find  conveyance  to  uses 
were  yery  common  in  those  times,  and  succeeded  in 
preseoring  the  ownership  of  lands,  whether  their  pos- 
sessors were  of  the  party  in  power  or  not.  This  practice 
appears  to  have  provoked  the  statute  of  21  Richard  II. 
c.  8,  which  extends  the  penalty  of  forfeiture  to  estates 
held  to  the  use  of  the  traitor. 

Another  advantage  which  resulted  from  die  intro- 
duction of  uses  was  the  power  which  from  thence 
resulted  to  the  owner,  to  devise  his  redi  estate.  It 
generally  favoured  and  facilitated  the  alienation  of 
property,  which  was  efiS^cted  at  common  law  by 
ctmibrous  machinery,  and  in  some  cases  with  great 
difficulty. 

It  is  in  fact  to  the  convulsions  of  civil  war  that 
we  owe  one  of  the  greatest  revcdutioos  in  our  juris- 
prudential system,  not  effected  through  the  agency  of 
parliament. 

To  the  perfection  of  this  system  the  courts  of  com- 
mon law  refused  their  aid.  They  looked  upon  the 
ostensible  owner  as  the  rightful  owner,  nor  would 
they,  as  against  him,  yield  any  aid  whatever  to  the 
beneficial  owner.  This  latter  was  without  remedy,  as 
far  as  the  law  courts  were  concerned,  and  he  was  ex- 
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posed  to  all  the  consequences  which  might  ensue 
through  the  ill*conduct  of  the  owner  of  the  fee.  He 
had  nothing  to  depend  on  but  the  legal  owner's  pro« 
bity*  If  we  may  credit  one  authority,  he  ran  but 
little  risk.  **  I  have  seen  divers  antient  deeds  of 
use/*  says  Mr.  Justice  Manwood,^  **  and  in  ancient 
times  you  shall  not  find  that  any  would  purchase 
lands  to  himself  alone,  but  had  two  or  three  joint 
feoffees  with  him,  and  he  that  was  first  named  in  the 
charter  of  feoffinent  was  cestuique  use,  although  that 
no  use  was  declared  to  him  upon  the  livery ;  and  so  it 
was  known  by  the  occupation  of  the  lands.  And  the 
reason  why  no  mention  is  made  in  our  ancient  books 
of  uses,  u  became  men  were  then  of  better  con-- 
seiencee  than  now  they  are  ,*  so  as  the  feoffees  did  not 
give  occasion  to  their  feoffors  to  bring  subpcenas  to 
compel  them  to  perform  the  trusts  reposed  in  them.*' 
The  writ  of  subpoena,  by  which  the  court  of  Chancery 
was  enabled  to  compel  the  legal  owner  to  perform 
the  uses  on  which  he  held  his  land,  is  said  to  have 
been  invented  during  the  latter  part  of  the  reign  of 
Edward  III.,  by  a  Sir  John  de  Waltham,  who  held 
some  inferior  office  in  the  Court  of  Chancery,  and  who, 
in  the  time  of  Richard  II.,  became  successively  Master 
of  the  Rolls  and  Chancellor;  and  was  afterwards 
raised  to  the  see  of  Salisbury.  This  writ,  it  would 
seem,  was  used  for  the  purpose  of  enabling  the  Chan- 
cery to  usurp  the  functions  of  the  other  Courts  of 

*  Brent*8  Caac.  2  Leon  15.  t  Rot.  Pari.    3  Hen.  V. 
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Westminster  Hall,  and  provoked  the  complaints  of 
the  Commons,^  who  denounced  it  as  illegal  and 
oppressive. 

The  protection  thus  afforded  to  the  cestuique  use, 
had  an  immediate  effect  in  increasing  the  number  of 
feoffinents  to  uses.  Sir  Robert  Atkyns,  in  arguendo^f 
says  of  uses  and  trusts, "  they  have  the  same  parents — 
Fraud  and  Fear;  and  the  same  nurse — a  Court  of 
Conscience."  Without,  indeed,  the  Court  of  Chanoeiy 
had  taken  uses  under  its  protection,  we  nuiy  fairly 
presume  that  they  would  never  have  become  per- 
manently implanted  in  our  law  of  real  property. 
Under  its  careful  and  provident  superintendance  this 
great  innovation  flourished  greatly,  and  increased  the 
power  of  the  Court  by  enlarging  its  jurisdiction  and 
multiplying  its  business.  Sir  Edward  Coke,  in  aspeech 
which  he  delivered  in  the  House  of  Commons,  in  1621, 
tells  us  that  in  the  reign  of  Heniy  YI.  not  more  than 
400  subpoenas  were,  on  an  average,  issued  out  of  Chan- 
cery; but  that  in  the  reign  of  James  I.  the  yearly 
average  was  not  less  than  35,000 !  The  bar  of  the 
court  seems  proportionably  to  have  increased ;  for  we 
ieam  from  Bishop  Hacket,  the  biographer  of  our  last 
ecclesiastical  Chancellor,  that  the  Chancery  was  at- 

*  The  I7th  Richard  II.  cap.  vi.  gives  a  power  to  the  Chancellor 
of  awarding  damages  against  any  one  who  should  obtain  a 
subpoena  by  false  statement.  By  the  15th  Henry  VI.  c.  iv., 
it  is  enacted  that  no  one  shall  sue  a  subpoena  until  he  had  found 
surety  to  satisfy  the  defendant  his  damages,  if  be  should  not 
verify  his  bill. 

t  Attorney-general  r.  Sir  George  Sands.  Hardres.  491. 
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tended  by  fifteen  Serjeants  or  lawyers  of  the  greatest 
eminence.  Lord  Bacon^  in  a  letter  which  he  ad- 
dressed to  the  House  of  Lords^  declares  that  he 
usually  made  two  thousand  decrees  and  orders  in  a 
year. 

With  all  the  benefits  which  they  produced^  convey- 
ances to  uses  were  the  source  of  much  mischief  and 
the  occasion  of  much  fraud.     Persons,  possessed  only 
of  a  limited  interest  in  property,  being  tenants  for 
life  or  for  years,  would  convey   their  interests   to 
others  for  their  own  use,  and  committed  waste  with 
perfect  impimity ;  the  reversioner,  or  person  next  en- 
titled, being    ignorant   against  whom   to  bring  his 
action.     This  was  remedied  by  the  2  Henry  VI.  c.  5. 
They  contributed,  without  doubt,  to  swelling  the 
ranks  of  rebellious  factions.     When  the  penalty  of 
treason  may  be  evaded,  we  may  expect  that  traitors  will 
increase.     This  was  found  to  be  the  case  in  Ireland, 
in  the  reign  of  Edward  II.,  in  consequence  of  which 
the  Irish  parliament  passed  an  act  (Stat.  Kilkenny, 
3  Edward  II.  c.  4,)  which  rendered  void  conveyances 
made  for  the  purpose  of  enabling  landed  proprietors 
to  commit  treason,  or  other  crimes,  with  impunity^ 

The  greatest  disadvantage  remains  yet  to  be  men- 
tioned. The  Statute  of  Richard  III.  chap.  3,  recites, 
*•  That  by  privy  and  unknown  feofl^ents  great  un- 
surety,  trouble,  costs,  and  grievous  vexations  daily 
grow  betwixt  the  king's  subjects  ;  insomuch  that  no 
man  that  buyeth  any  lands,  tenements,  rents,  services, 
or  other  hereditaments,  nor  the  last  will  of  men  to 
be  performed,  nor  leases  for  term  of  life  or  years, 
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nor  annuities  granted  to  any  person  or  persons,  &c. 
be  in  perfect  surety,  nor  without  great  trouble  and 
doubt  of  the  same,  by  reason  of  such  privie  and  secret 
feoffinents.**  The  remedy  provided  by  the  act  was, 
the  bestowal,  on  the  beneficial  owner  of  the  right 
of  aliening,  not  only  the  use  but  the  possession. 
Still  the  remedy  was  inadequate  to  the  eidl ;  for  the 
right  of  the  legal  owners  to  alien  was  not  taken  away. 
In  fact,  it  was  no  unusual  occurrence  for  those  in 
whom  only  the  bare  legal  right  resided  to  diqpose  of 
the  estate :  and  if  the  cestuique  use  had  not  exer- 
cised the  power  of  alienation  given  him  by  this  act, 
and  if  the  purchasers  had  received  no  notice  of  the 
uses,  subject  to  which  the  seller  had  held  the  estate, 
the  cestuique  use  lost  his  property  without  the 
possibility  of  recovery.  After  the  passing  of  the 
act  of  Richard  II.  the  beneficial  and  legal  owners,  by 
n^i^lring  di£Eerent  dispositions  of  the  property,  would 
sell  it  twice  over — deceiving  purchasers,  and  enriching 
themselves. 

For  the  remedy  of  these  evils,  which  loudly  called 
for  legishitive  interference,  was  enacted  that  famous 
statute  which,  whatever  might  have  been  its  intention, 
has  eifected  a  most  striking  and  important  chai^  in 
the  system  of  our  jurisprudence,  the  Statute  of  Uses, 
(27  Hen.  VIII.  c.  10). 

The  motive  of  the  framers  of  this  important 
measure  has  been  variously  stated.  According  to 
Sir  Edward  Coke,  they  believed,  "  that  uses  were  so 
subtle  and  perverse,  that  they  could  by  no  policy  or 
provision  be  governed  or  reformed;  and  therefore. 
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as  a  skilful  gardener  will  not  cut  away  the  leaves  of 
weeds,  but  extirpate  them  by  the  roots ;  and  as  a 
wise  householder  will  not  cover  or  stir  up  the  fire 
which  is  secretly  kindled  in  his  own  house,  but 
utterly  put  it  out ;  so  the  makers  of  the  said  statute 
did  not  intend  to  provide  a  remedy  and  reformation, 
by  the  continuance  or  preservation,  but  by  the  ex* 
tinetum  and  extirpation  of  uses:  and  because  uses 
were  so  subtle  and  ungovernable,  as  hath  been  said, 
they  have  with  an  indissoluble  knot  coupled  and 
married  them  to  the  land,  which,  of  all  the  elements, 
is  the  most  ponderous  and  immoveable."  Lord 
Bacon,  however,  in  his  admirable  reading  on  the 
statute,  asserts,  *^  that  the  statute  did  not  intend  to 
abolish  uses,  but  only  to  regulate  them,  by  removing 
the  abuses  to  which  they  had  become  subject."  It 
is  difficult,  however,  to  agree  to  this  opinion  (in  which, 
however,  a  very  learned  writer,  Mr.  Sanders,  has  con- 
curred), if  the  preamble  of  the  act^  is  to  be  taken  as 
recording  the  intentions  of  its  authois. 

The  point  is  one  of  mere  historical  interest,  and 
scarcely  of  .such  importance  as  to  deserve  discussion, 
even  if  it  admitted  of  determination.  If  the  inten- 
tion of  the  statute  had  been  to  destroy  uses,  the 
strict  construction  which  the  judges  put  upon  its 
language  would  have  entirely  prevented  that  inten- 
tion being  eiFectuated.     The  act  declares,  that  where 

*  In  this,  the  loss  of  forfeitures,  &c.,  which  the  king  and  other 
lords  bad  incurred,  was  especially  dwelt  upon.  When  the  earl 
of  Sussex  was  appointed  to  the  Irish  government,  one  of  his 
mstructions  was  to  introduce  a  statute  of  uses. 
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any  person  is  seised  of  lands  to  the  use  of  anotber, 
that  such  person  as  shall   have  such  use    shall  be 
deemed  seised  of  the  same  lands  in  the  same  way  as 
they  were  seised  of  the  use.     This  act  provides  for 
a  case  in  which  there  were  only  two  persons  con- 
cerned— a  feoffee  to  uses,  and  a  cestuique  trust ;  but 
it  did  not  provide  for  a  case  in  which  a  conveyance 
should  be  made  to  one  person  for  the  use  of  another, 
for  the  use  of  a  third.     It  was  held,  therefore,  that 
the  statute  operated  upon  such  a  transaction  as  this, 
simply  in  transferring  at  once  the   legal  estate  to 
the  first  person   for  whom  the   use  was   dedaied, 
and    stopped    there    without    affecting     the    third 
I>erson  in  whom  the  use  would  still  remain.    All, 
therefore,  that  was  required  to  prevent  the   abo- 
lition of  uses  under  the  statute,  was  to  create  two 
trust  estates  instead  of  one ;  ''  and  by  this  means," 
says  Lord  Haidwicke,^  "  a  statute  made  upon  great 
consideration,  introduced  in  a  solemn,  pompous  man- 
ner, hath  had  no  other  effect  than  to  add  at  most 
three  words  to  a  conveyance." 

There  is  something  of  exaggeration  in  this. 
Whether  or  no  the  statute  effectuated  the  intentions 
of  its  framers,  it  was  not  an  impotent  piece  of  legis- 
lation— seeing,  to  borrow  the  language  of  an  excellent 
writer,  that  it  operated  to  communicate  to  the  "  legal 
ownership  all  the  flexible  and  popular  qualities  of  the 
use;"f  for  in  the  words  of  a  learned  judge,]:  "the 

•  Davenport  v,  Oloys,  1  Atk.  591. 

f  Hayes'  Introduction  to  Conveyancing. 

I  JudgeWalmesley.  Bacon's  Reading  on  the  Statute  of  Uses. 
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coarse  of  the  statute  is  to  bring  possession  to  the  use/* 
and  not,  as  the  title  of  the  statute  might  lead  us  to 
infer^  to  impose  on  the  use  the  fetters  to  which  the 
feudal  law  had,  in  its  barbarous  though  not  impru- 
d^it  policy,  subjected  the  possession. 

In  order  to  produce  that  notoriety  of  transfer,  which 
the  l^islature  appeared  to  think  so  highly  desirable, 
the  statute  of  uses  was  followed  by  another  enactment, 
familiar  to  the  lawyer  as  the  Statute  of  Inrolments, 
the  effect  of  which  was  to  excite  the  ingenuity  of 
lawyers,  and  add  anotlier  form  of  instrument  to  those 
which  were  previously  in  use.     Before  the  passing  the 
statute  of  uses,  a  mere  contract  or  agreement  for 
sale,  made  in  consideration  of  money  or  other  valua* 
bles  paid  to  the  seller,  was  sufficient  to  transfer  the 
use ;   for  as  the  law  did  not  recognize  the  use,  none 
of  those  solemnities  the  law  recognized  for  the  trans- 
fer of  property  were  necessary.     After  passing  of  the 
act,  wills  were   conveyed  in  this  way,  and  the  act  of 
course  bringing  the  possession  to  the  use,  transferred 
the  possession  as  completely  as  if  all  the  legal  requi- 
sitions had  been  compHed  with.     To  prevent  this,  an 
act  was  passed  (27  Hen.  VIII,  c.  16,)  by  which  every 
such  contract  (which  went  by  the  name  of  bargain 
and  sale)  was  declared,  as  to  freehold  property,  void, 
unless  it  was   made  by  a  vmting,   sealed   and  en- 
rolled, within  a  certain  period  after  its  execution, 
in  the  Court  of  Chancery.     The  operation  of  this 
act  being  restricted  to  freehold  interests  did  not  extend 
to  terms  for  years,    A  contract,  therefore,  for  the 
sale  of  the  beneficial  interest  in  a  term  for  years,  with- 
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out  eniolmenty  was  still  valid.  A  custom  then  arose 
of  contracting  for  a  mere  nominal  consideraticm  to  sell 
the  tue  of  land  for  one  yeari  and  the  purchaser  had 
immediately  the  possession  trani^erred  to  him  by  the 
statute ;  and  then  the  seller^  in  whom  the  inheritance 
remained,  had  only  to  execute  an  instrument,  well 
known  to  the  ancient  law  as  a  release,  by  which  he 
relinquished  all  his  interest  in  the  land,  and  the  tran- 
saction  was  completed,  without  the  notoriety  the  legis* 
lature  so  ardently  sought  to  enforce.  This  is  the 
origin  of  that  instrument  so  well  known  as  a  lease 
and  release ;  and  which  we  are  told  by  Fabian  Philips 
to  hare  been  *'  at  first  only  purposely  contrived  by 
Francis  Moore,  at  the  request  of  the  Lord  Norris,  to 
the  end  that  such  of  his  kindred  or  relations  shoold 
not  take  notice,  by  any  search  of  public  records,  what 
conveyance  or  settlement  he  should  make  of  his 
estate." 

There  are  other  instances  besides  that  affi>rded  by 
the  history  of  the  statute  of  uses,  in  which  the  judges, 
overstepping  in  something  their  jurisdiction,  and  ex- 
ceeding, without  doubt,  those  limited  powers  vested  in 
them  by  the  constitution,  have  secured  the  people 
from  the  injurious  effects  of  impolitic  legislation.  To 
the  power  of  a  haughty  and  predominant  aristocracy 
may  be  ascribed  that  famous  statute,  not  unaptly  de» 
signated  ''the  statute  of  great  men" — ^for  its  whole 
operation  is  in  favour  of  the  great — ^so  well  known  as 
the  statute  De  Donis  (18  Edward  I.)  The  intention 
of  this  act  was  to  favour  those  strict  entails  by  which 
the  nobility  sought  to  perpetuate  their  power.  It  de- 
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dared  that  where  land  was  given  in  tail,  the  form  of 
the  gift  and  the  purpose  of  the  giver  ought  to  be  ob- 
served.    Had  the  intention  of  this  act  been  effected, 
nothing  could  have  saved  this  country  from  oligarchic 
dominion,    excepting  the   energy   and  policy   of  a 
sovereign  who  would  have  resorted  to  those  violent 
means  by   which  Louis  XIY.  tamed  the  spirits  and 
broke  the  power  of  the  great  feudatories  of  France. 
The  wisdom  of  our  judges  rendered  this  unnecessary. 
In  the  twelfth  year  of  the  reign  of  Edward  IV.  was 
determined  the  famous  case  known  as  Taltarum*s  case, 
in  which  the  operation  of  common  recoveries,    in 
barring  (as  it  is  techincally)  called  an  estate  in  tail, 
was  first  distinctly  recognized.     It  has  been  supposed 
that  this  case  "  was  brought  on  the  stage"  by  "  that 
wise  prince,  Edward  the  Fourth/'  who,  "  seeing  the 
great  effiision  of  blood  in  the  unhappy  disputes  be- 
tween the  Houses  of  York  and  Lancaster,  and  finding 
Xhst  though  he  used  the  extremity  of  law  against  the 
opposite  party  by  attainting  them  of  lugh  treason,  yet 
their  estates  were  protected  in  the  sanctuary  of  entails, 
and  the  son  who  succeeded  to  the  father,  generally  in- 
herited his  principles  and  party  as  well  as  estate."^ 
Common  recoveries  were  of  still  more  ancient  date, 
and  were  derived,  by  ecclesiastical  cunning,  to  evade 
the  statutes  of  mortmain.    It  is  well  known  that  this 
mode  of  assurance  assumed  the  foim  of  an  action  at 
law.     The  party  purchasing,  pretending  to  be  entitled 
to  the  land  in  question,^  sued  out  his  writ  against  the 

*  Hgott.   Treatise  of  Common  Recoveries* 


£36  COMMENTS  ON   CONVEYANCING. 

seller,  who  came  into  court,  and,  instead  of  defending 
his  title,  called  upon  some  person  who  it  was  feigned 
had  originally  warranted  the  title  to  him,  to  appear 
and  defend  tiie  tide  attacked,  or  to  give  him  land  of 
equal  value.  On  this,  the  person  so  called  on  (usually 
denominated  the  voucher),  appeared  to  the  action,  and 
the  seller  (demandant)  intreated  the  permission  of  the 
court  for  a  private  conference  with  the  grantee,  which 
was  never  denied.  Shortly  after  this,  the  demandant 
returned  into  court,  while  the  voucher  disappeared ; 
on  which  the  court,  presuming  the  titie  of  the  de- 
mandant good,  immediately  gave  judgment  in  his 
favour.  This  mode  of  assurance  has  been,  by  a  late 
act  of  parliament,  abolished. 

We  have  mentioned  these  instances,  in  which  the 
authority  of  the  Judges  has  been  placed  in  oppositioii 
to  the  authority  of  parliament,  for  the  purpose  of 
giving  the  non-professional  reader  something  like  an 
idea  of  the  discordant  materials  of  which  our  law  is 
composed ;  and  the  difficulties  in  which,  from  this  cir- 
cumstance, those  who  are  called  on  to  administer  that 
law  have  to  contend. 

There  is  no  branch  of  our  jurisprudence  which 
tasks  in  a  greater  degree  the  learning  and  ingenuity 
of  the  practitioner,  than  conveyancing.  There  is 
none  in  which  solid  acquirements  are  more  evidentiy 
necessary,  and  the  want  of  them  would  be  more 
speedily  detected.  Patient  labour,  untiring  research, 
prosecuted  in  the  retirement  of  the  closet,  away 
from  the  excitement  of  the  forensic  forum,  which  en- 
dows the  advocate  with  powers  which  he  does  not 
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usually  display — this  is  the  path  of  the  conveyancer. 
He  is  required  to  be  a  profound  lawyer ;  none  but 
such  can  possess  what  Sir  William  Blackstone  calls 
'*  a  sort  of  legal  apprehension,"  which  will  enable  him 
to  discover  the  points  of  difficulty  which  the  deduc- 
tion of  a  title  may  present.     He  must  be  something 
besides  a  lawyer ;  his  knowledge  must  not  be  confined 
to    the    circle    of   mere    professional    information. 
Called  on  to  advise  not  only  what  is  legal,  that  is,  in 
conformity  with  law^  but  also  what^  under  the  cir- 
cumstances of  the  case,  is  most  prudent  and  desirable^ 
and  often  most/air — the  transactions  of  business,  the 
(»:dinary  affidrs  of  life,  and  the  character  of  men,  must 
be  familiar  to  him.     For  not  only  is  his  counsel 
solicited  on  the  simple  point — ^is  a  certain  line  of  con- 
duct, or  a  certain  disposition  of  property,  in  confor- 
mity with  the  requisitions  of  law  ?    but  the  question 
is  often  put — out  of  different  courses,  none  of  them 
prohibited  by  the  law — ^which  course  will  effectuate,  at 
the  least  cost  (of  money,  of  time,  or  otherwise,)  the 
intentions  of  a  party  ?     The  complicated  and  ramify- 
ing system  of  our  commerce — the   highly  artificial 
state  of  society,  its  natural  and  foreseen  result— the 
multiplied  and  multiplying  interest,  ensued  and  en- 
suing the  progress  of  a  refined  civilization ;  to  these 
circumstances  do  we    owe  the  division    of  labour 
which  is  evident  in  every  pursuit.     Thus  have  the 
functions  of  the  counsel,  who  advises  on  the  rights  of 
persons  to  property,  become  separated  from  the  duties 
of  the  advocate,  whose  duty  it  is  to  solicit  the  pro- 
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tection  of  the  tribunals,  in  defence  of  those  rights, 
whenever  they  are  invaded  or  threatened. 

It  was  declared  in  the  House  of  Commons,  by  Mr. 
(now  Justice)  Williams,  well  known  to  have  had 
considerable  practice  in  the  conunon  law  courts,  that 
there  were  not  more  than  six  persons  who  could  be 
considered  as  acqu^ted  with  the  law  of  real  pro- 
perty :  and  it  was  at  one  time  asserted,  that  there  was 
none  practising  at  the  bar  of  the  Court  of  Chancery, 
with  the  exception  of  Sir  Edward  Sugden. 

In  former  times,  when  the  practice  of  conveyanc- 
ing and  the  courts  had  not  acquired  the  refinement 
and  subtlety  that  it  has  now  obtained,  many  of 
the  most  eminent  practitioners  in  Westminster  Hall 
were  celebrated  as  conveyancers*  In  addition  to  those 
of  whom  we  have  already  spoken,  we  may  mention 
Mr.  Serjeant  Maynard,  Sir  F.  Levinz,  and  the 
well-known  Sir  William  Scroggs,*  whose  violence  and 

*  "  He  waa  a  man  that  lay  too  open;  his  couree  of  life  vas 
slanderous,  and  his  discourse  violent  and  intemperate.  His 
tslent  was  wit,  and  he  was  master  of  sagacity  and  boldness 
enough ;  for  the  setting  off  of  which  his  person  was  large  and 
his  visage  broad.  He  had  a  fluent  expression,  and  many  good 
turns  of  thought  and  language.  But  he  could  not  avoid  ex- 
tremities; if  he  did  ill,  it  was  extremely  so;  and  if  vreD,  in 
extreme  also."  Such  is  the  character  which  is  given  of  Lord 
Chief  Justice  Scroggs,  by  Roger  North  in  his  Exatneo.  He 
appears  to  have  been  like  almost  all  the  public  men  of  his  time, 
utterly  unprincipled.  '*  In  the  [Popish]  plot  he  was  violent  to 
insanity ;  and  then,  receiving  intelligence  of  a  truer  interest  at 
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alavish  obedicDoe  toa 
name  detestable. 

Loid  Keeper  GviiiGR  s  aid  u  jawc^  bbs 
conveyancer,  and  to  bave  abex  sdkx  ami 
many  noble  familifB  ia  ite  ■  ""  '  ir  i£  'n 
perty.  *'  At  the  lir^n  Tig  cf  iik  "ihwiw Mi,"* 
Inrother/'  be  bad  bo  desk,  anc  mc  im*T  oav 

practice^  be  Mmplfd  not  il  irdcc  a^iiuiiig 
A  Lidy  in  Norfolk  uid  mat  ht  madit  9  ana 
ments  for  ber ;  and  at  'die  aeaHi^  a  »b£  wm 
and  tbere  was  no  amaae*  «r  cies  a:  "laoAvu 
so  tbey  were  at  a  staad :  and  i3bea  ae  UKik 
and  said,  '  I  dnnk  it  viZ  aot  fgnii  sej  &«as  if  I  ^ 
it  myself;*  and  tfacteupua  be  aaaide  vat  bond,  and  it 
was  sealed.  I  bare  cltea  bcaxd  Hs  fomj^ya  of  tbe 
community  of  eoawraaeeii^  and  anr,  tiiat  aoHBe  of 
them  were  pack-bones,  and  could  aoc  go  oat  of  tbeir 
road.**  Wben  Konb  bad  obtained  a 
practice  in  comt,  ''be  oahr  si^edatcBded  in  die 
reyancing  department;  leading  leaearcbes,  pemsals^ 
and  extract-making  to  odien,  tbat  be  th4?<pgl«t  fit  to 


courty  he  was  ccmwledy 

the  other  way."    IbemedMidof 

"The  Lord  Chief  Jnstke  onee  caae  fiom  Wiadnr  vith  a  lord 

of  tfaepriyy  eoondlymhiseoadi;  and  imougsi  the  discouise, 

Scroggs  asked  diat  lord,  if  the  Lord  Shafitasbury  (who  was  Uien 

Presideiit  of  the  Coandl,)  had  icsDj  that  interest  with  the  kiog 

as  be  seemed  to  hare  ?    'No/rqplieddi&tlordy 'nomorethsn 

yooT  footmaD  has  with  yoa.' "    Shaftesbury  was,  if  not  &ther» 

at  least  foster-father,  of  the  plot 
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recommend,  and«  after  he  had  directed,  took  the  finish- 
ing to  himself.**  These  assistants  appear  to  have  been 
barristers,  as  amongst  them  we  find  the  name  of 
Siderfin,  the  reporter. 

Wood  says,  that  the  famous  John  Selden  "  seldom 
or  never  appeared  at  the  bar,  but  sometimes  gave 
chamber  counsel,  and  was  good  at  conveyancing." 

A  gentleman  once  observed  to  an  eminent  lawyer, 
that  Buchan's  Domestic  Medicine  was  a  good  book, 
for  it  enabled  every  man  to  be  his  own  physician« 
"  How  far  this  may  be,"  said  the  lawyer,  "  I  cannot 
tell ;  but  in  reference  to  my  own  profession,  this  I  will 
say,  that  eveiy  man  that  is  his  own  lawyer  has  a  fool 
for  a  client."     It  is  very  probable  that  this  gentleman 
ascribed  the  lawyer's  reply  to  a  friendly  feeling  to- 
wards the  brethren  of  the  pestle  and  mortar,  just  as  the 
advice  so  often  given  by  legal  writers,  that,  in  matters 
likely  to  become  the  subject  of  litigation,  legal  coun- 
sel should  be  early  sought,  has  been  ascribed  to  a 
selfish   desire   of  gain.     The   statistics  of  litigation 
will,  however,   fully  establi3h  the  wisdom   of  such 
advice,  and  display  the  folly  of  those  by  whom  it  has 
been  neglected.     One  of  the  chief  reasons  that  the 
court  is  less  frequently  called  on  to  construe  deeds 
than  wills,  is  because  it  is  generally  understood  that 
a  deed  is  a  formal  instrument  of  technical  phraseology, 
and   to  be  prepared,  therefore,  only  by  professional 
persons  ;  whereas  a  notion  pervades  the  minds  of  a 
large  number,  especially  of  uneducated  people  (as  we 
can  from  personal  observation  assert),  that  a  will  is  an 
instrument  requiring  no  technical  knowledge  what- 
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ever  to  prepare,  and  that  for  its  preparation  the 
village  schoohnaster  is  as  capable  as  the  practiced 
lawyer.  The  vast  number  of  wiU-cases  which  .re 
yearly  brought  under  the  notice  of  the  court,  is  the 
best  refutation  of  this  dangerous  error.  There  is 
nothing,  in  fact,  in  which  the  conveyancer  can  better 
display  his  professional  tact,  knowledge,  and  experi- 
ence, than  in  the  preparation  of  instruments  of  this 
kind;  and  there  are  few  occasions  in  which  he  is  more 
frequenUy  baffled  in  his  efforU  and  the  intentions 
of  his  client  are  defeated.  Wills  that  have  been 
drawn  by  eminent  judges,  not  practiced  in  conveyanc- 
ing, have  been  often  set  aside ;  and  many  instances 
could  be  mentioned  in  which  lawyers  who  have 
greatly  distinguished  themselves  for  learning  and 
ability  have  been  unable  to  give  effect  to  their  in- 
tentions in  the  disposition  of  their  property. 

In  reference  to  his  skill  as  a  conveyancer,  Roger 
North  relates  of  his  brother  the  following  anecdote : — 
''  It  fell  out  that  his  lordship,  by  a  cast  of  his  skill  in 
this  kind,  prevented  his  father's  being  utterly  disap- 
pointed of  the  effects  intended  by  his  last  will ;  for 
the  good  lord  had  the  general  notions  of  the  law,  as 
many  others  have,  who  nevertheless,  coming  to  the 
execution  of  business,  blunder  most  abominably.  So 
this  good  nobleman,  intending  to  give  his  lady  all 
his  personal  estate,  free  from  debts  and  legacies,  to 
charge  those  upon  his  lands  (subject,  &c.)  to  settle  it 
strictly  upon  his  family,  had  contrived  thus:  He 
made  his  wife  his  executrix,  and  charged  debts  and 
l^facies  upon  the  land,  and  limited  it  especially  on 

VOL.  11.  M 
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his  sons  and  their  issue  male,  successively,  without 
trustees  to  support,  &c.     When  this  was  done,  he  be- 
thought himself,  that,  however  in  prudence  it  did  not 
become  him  to  trust  his  nimble  young  lawyer  to  draw 
his  will,  and  so  give  him  an  opportunity  to  steal  in 
somewhat  for  himself  unawares  to  him,  he  ought  not 
to  secrete  it  from  so  great  a  lawyer  as  he  was.     And 
thereupon  he  sent  for  him,   and  with  a  speech  let 
him  know  that  however  (for  reasons  that  satisfied 
himself)  he  was  not  consulted  in  the  making  his  will, 
yet  now  wished  he  should  see  it :  but  he  must  not 
expect  to  alter  one  title  or  syllable  in  it ;  for  he  had 
considered  it  so  Well  that  he  should  not  need,  if  he 
were  disposed  to   trust,    his    advice.     His    lordship 
perused  it  over,  and  his  father  asked  him  bow  he 
liked  it.     He  answered  with  a  question,  whether  that 
he  intended  that  Lady  North  should, have  anything 
of  his  personal  estate  or  nothing  ?  '  I  have  intended 
her  all ;  and  have,'  said  he,  '  given  it  her  by  making  her 
sole  executrix.'  That  was  his  skilL  But  the  lawyer  told 
him,  *  that  would  not  do  but  only  in  cases  where  no 
debts  were:  and  charging  his  land  did  not  ease  his 
personal  estate,   unless   it  were  made    an    express 
legacy,   with  a  declaration  to    exempt  it;  for  the 
heir  had  an  equity  to  turn  all  debts  upon  the  private 
estate  in  care  of  the  land,  and  the  latter  should  not  be 
charged   till  the   other  was   exhausted.      This  was 
news  to  the  lord,  and  made  him  start.     After  this, 
he  was  surprised  to  learn  the  effects  that  would  have 
ensued  through  his  neglect  to  nominate  trustees  to 
support  the  contingent  remainder.  "  So  it  is,"  sagely 
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remarks  the  biographer,  "when  men  will  pursue  a 
profession  they  were  not  educated  in," 

A  great  deal  of  conveyancing  is  now  transacted  in 
solicitors'  offices,  the  superior  education  of  that  branch 
of  the  profession  rendering  them  better  qualified  than 
formerly  for  this  line  of  practice.  By  this  means, 
however,  the  profits  of  conveyancing  coimsel  have 
been  as  greatly  reduced,  as  by  the  introduction  of 
a  less  prolix  and  verbose  style  of  conveyancing. 
This  latter  has  been  the  source  of  much  undeserved 
injury  to  the  profession,  and  in  a  way  which  it  is  far 
more  easy  to  lament  than  to  remedy.  That  quantity 
should  be  the  standard  of  value  and  test  of  remune- 
ration, and  that  in  proportion  to  the  length  of  an 
instrument  should  be  the  fee  of  the  counsel,  inasmuch 
as  it  offers  a  direct  premium  upon  prolixity  and  tedi- 
ousness,  we  may  fairly  regret :  but  it  is  difficult  to 
estimate  correctly  the  degree  of  labour  expended  on 
any  work,  and  we  must  take  the  best  measure  that 
we  can.  There  are,  indeed,  in  our  day,  more  to 
share  the  gains  of  the  labour ;  but  still  we  think, 
looking  to  the  increase  of  commerce,  and  consequently 
of  litigation,  which  has  been  so  remarkable  in  our 
time,  and  which  has  tried  so  severely  the  efficiency 
of  our  tribunals,  that  the  law  is  a  profession  undoubt- 
edly less  profitable,  though  much  more  difficult  and 
expensive,  than  it  was  formerly — than  in  those  days 
when  Noy  valued  his  bar-gown  at  £20,000. 

"  I  have  often,  both  in  city  and  country,  made  as 
near  an  enquiry  as  possibly  I  could,  in  a  general  way, 
what  number  of  lawyers  there  might  be  in  England 

M  2 
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and  Wales,  in  all  offices ;  as  judges,  masters  of  chan- 
cery, Serjeants  at  law,  counsellors,  attorneys,  solicitors, 
with  the  rest  of  the  rabble;  and  I  cannot  find  by 
calculation,  but  that  there  are  great  and  small,  mas- 
ters and  servants  (by  the  best  account  I  can  estimate) 
above  thirty  thousand.  Now,  consider  at  what  high 
rates  the  very  meanest  of  these  live :  see  but  a  very 
country  hackney,  and  you  will  find  he  goeth  clothed 
in  a  genteel  garb,  and  all  his  family ;  he  keeps  com- 
pany with  the  gentry ;  and  yet,  usually,  quickly  get- 
teth  an  estate  over  and  above  his  expenses,  which 
cannot  possibly  be  less  than  £150  pounds  per  annum. 
Now,  if  such  country  lawyers  live  at  that  rate,  bring 
the  judges,  masters  of  rolls,  counsellors,  attorneys, 
registers,  cum  mulH  saliU,  in  the  common  law,  chan- 
cery, and  admiralty ;  and  you  will  find  that  this  mer- 
cenary generation,  one  with  another,  do  not  receive 
less  yearly  from  the  people,  in  their  law  practice,  (I 
say  the  number  of  thirty  thousand,)  than  £250  per 
annum  each  man :  what  if  some  have  but  fifty,  then 
know  some  have  thousands ;  surely,  I  believe,  that 
Prideaux  and  Maynard  will  not  nor  can  deny  it 
Now,  at  this  rate,  to  say  £250  per  annum  to  each 
lawyer,  these  30,000  receive  seven  millions  and  a  half 
of  money  yearly,  which  is  £7,500,000 ;  and  what  a 
charge  are  people  at  to  attend  their  tedious  and  vexa- 
tious trials  ?  Consider,  what  doth  it  cost  to  ride  and 
go  from  all  countries  and  towns  to  Liondon,  to  attend 
the  terms :  it  caimot  be  less  than  one  million  yearly, 
and  to  what  purpose,  observe."  The  author  then 
goes  on  to  enumerate  the  defects  of  the  law. 
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1£  the  writer  had  been  at  all  acquamted  with  the 
degree  in  which  many  of  these  lawyers  whom  he  so 
fiercely  denounces^  had  prevented  litigation^  and,  while 
relieving  the  courts  from  a  weight  which  would  other- 
wise have  overwhelmed  them,  have  prevented  head- 
strong and  ill-advised  suitors  from  plunging  into  end- 
less suits  and  vexatious  proceedings,  he  would  have 
been  less  bitter  in  his  denunciations.  Amongst  those 
who  have  been  the  most  instrumental  to  this  result, 
the  ccmveyancen  certainly  deserve  the  first  place. 
Their  chambers  have  been  often,  in  efiect,  a  domestic 
forum,  where  rival  and  contesting  claims  have  been 
adjusted,  and  the  necessity  of  an  appeal  to  the  tri- 
bunals of  justice  often  obviated. 

We  do  not  know  whether  the  following  case,  said 
to  have  been  submitted  to  counsel,  is  genuine  or  not, 
but  it  is  mentioned  by  Mr.  Coventry,  in  his  ''  Convey* 
ancer's  Evidence :"  we  can  fancy  how  long  and  pro- 
tracted the  arguments  in  court  would  have  been* 
The  point  was,  whether  a  young  lady,  bom  on  the 
night  of  the  4th  of  January  1805,  after  the  houses 
clock  had  struck  twelve,  and  while  the  parish^hck 
was  striking ,  and  before  the  clock  of  St.  PauFs  had 
struck,  was  bom  on  the  4th  or  5th  of  January.  The 
opinion  is  stated  to  have  been  as  follows : — ^'  This  is 
a  case  of  great  importance  and  some  novelty ;  but  I 
do  not  think  I  should  be  much  assisted  in  deciding  it, 
by  reference  to  the  ponderous  folios  imder  which  my 
shelves  groan.  The  nature  of  the  testimony  is  to  be 
considered  with  reference  to  the  subject  to  which  it  is 
applicable.      The  testimony  of  the  house-clock  is,  I 
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chink,  applicable  only  to  domestic,  mostly  culinary 
purposes.  It  is  the  guide  of  the  cook  with  reference 
to  the  dinner  hour,  but  it  cannot  be  received  as  evi- 
dence of  the  birth  of  a  child.  The  dock  at  the  next 
house  goes  slower  or  faster,  and  a  child  bom  at  the 
next  house  the  same  moment,  may,  according  to  the 
dock  at  the  next  house,  be  bom  on  a  different  day — 
the  reception  of  such  evidence  would  lead  to  thou- 
sands of  inconveniences  and  inconsistendes.  The 
parochial  clock  is  much  better  evidence ;  and  I  should 
think  it  ought  to  be  received  if  there  were  no  better: 
but  it  is  not  to  be  put  in  competition  with  the  metro- 
politan clock ;  where  that  is  present  it  is  to  be  re- 
ceived with  implicit  acquiescence— it  speaks  in  a  tone 
of  authority,  and  it  is  unquestionably  of  great  weight. 

I  am,  therefore,  of  opinion,  that  Miss  Emma  6 

waa  bom  on  the  4th  of  January,.  1805,  and  that  she 
will  attain  her  majority  the  instant  St.  Paul's  clock 
strikes  twelve  on  the  night  of  the  3rd  January,  1886.** 

In  the  perusal  of  abstracts  of  title — a  very  import- 
ant duty  which  devolves  on  the  conveyancing  counsel 
— ^he  is  called  on  to  exercise  his  judgment,  as  well 
as  his  knowledge,  in  a  very  conspicuous  manner. 
There  is  nothing  which  requires  greater  patience,  and 
a  greater  variety  of  learning.  Of  all  his  functions, 
this  we  may  expect  will  be  the  last  of  which  innova- 
tion will  deprive  him. 

We  may  form  something  like  an  estimate  of  the 
labour  imposed  on  a  counsel  ^^  advising  on  title,**  by 
the  following  directions,  which  are  to  be  found  in  a 
work  published  in  1586,  entituled,  "FoureBookes  of 


J 


COMMENTS  ON  CONVEYANCING.       247 

Husbandries  collected  by  Conradus  Heresbachius. 
Newly  Englished  and  increased  by  Bamabe  Gorge, 
Esquire." 

«  OLDE  ENGLISH  RULES  FOR  PURCHASING  LANDEj 

"  See  that  the  lande  be  deare 
In  title  o'  the  sellere. 
And  that  it  stand  in  danger^ 
Of  no  woman's  dowri^ ; 
If  the  tenure  be  bond  or  free. 
Release  of  every  feoffee. 
See  that  the  sellere  be  of  age. 
And  that  it  lie  not  in  mortgage : 
Whether  a  taile  be  thereof  fonnde. 
And  whether  it  be  in  statute  bound ; 
Consider  what  service  'long'th  thereto. 
And  what-quit  rent  there  out  must  go ; 
And,  if  it  come  of  a  wedded  woman, 
TTiinke  thou  weU  of '  covert-baron' ; 
And  if  thou  mayst  in  any  wise 
Make  thy  charter  by  warrantise. 
To  thee,  thine  heirs,  assigns  also  : 
Thus  should  a  wise  purchaser  do."* 

The  task  the  purchaser  is  here  recommended  to 
perform,  is  now  discharged  to  his  greater  advantage 
in  Lincoln's  Inn. 

•  We  find  similar  adnce  in  Henry  Phillipcs's  Purchaser's 
Pattern : — 


n 


First,  see  the  land  which  thou  intend' st  to  buy, 
Within  the  seller's  title  clear  doth  lie ; 
And  that  no  woman  to  it  doth  lay  claim. 
By  dowry-jointure,  or  some  other  name ; 
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Mr.  Tyrrell  (tlie  eminent  convejancer)  in  his 
SuggestioDs,"  published  in  the  appendix  to  the 
Report  of  the  Real  Property  Law  CommissionerBy** 
observes,  ''That  when  new  points  have  been  fre- 
quently considered  by  several  eminent  counsel,  who 
have  concurred  in  the  same  opinion  respecting  the 
manner  in  which  they  ought  to  be  decided,  they  are 
treated  in  practice  as  unquestionable,  because  the 
custom  of  conveyancers  is  regarded  with  great  con- 
sideration by  the  different  courts,  and  the  house  of 
lords,  and  they  rarely  refuse  to  confirm  it."    Lord 

That  it  may  camber.    Know  if  bond  or  free 

Hie  tenure  stand,  and  that  from  each  feolfee 

It  be  rdeaaed.    That  the  seDer  be  so  old* 

That  he  may  lawfril  seD,  thoa  kwfril  hold. 

Have  special  care  that  not  mortgaged  be. 

Nor  be  entailed  on  posterity : 

That  if  it  stand  in  statute,  bomiid  or  no. 

Be  weO  advia'd  what  quit-rent  out  must  go ; 

What  custom-senrice  hath  been  done  of  old; 

By  those  who  fbnnerly  ihe  same  did  hold. 

And  if  a  wedded  woman  put  to  sale, 

Deal  not  with  her  unless  she  bring  her  male. 

For  she  doth  under  covert  barren  go ; 

Although  sometimes  some  traffic  see  (you  know). 

Thy  bargain  being  made,  and  all  this  done. 

Take  special  care  to  make  thy  charter  run 

To  thee,  thine  heirs,  executors,  assigns. 

For  that  beyond  thy  life  securely  binds. 

These  things  pr^nown  and  done,  you  may  prevent 

Those  things  rash  buyers  many  time  repent ; 

And  yet,  when  as  you  have  done  all  you  can. 

If  you'll  be  sure,  deal  with  an  honest  man.'* 
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Hardwicke,  in  Swannock  v.  liffoid  (Co.  litt.  208  a. 
per  Haigiave's  note),  dted  the  case  of  Lady  Radnor 
f?«  Rotheram,  in  which  a  decision  of  Lord  Somers, 
reversing  a  decree  of  Lord  Je£&eys,  was  confirmed 
solely  on  the  ground  that  it  was  in  conformity  with 
the  practice  of  conveyancers*  In  reference  to  the 
case  before  him,  Lord  Hardwicke  observed,  that  in  its 
decision,  regard  must  be  had  ^'  not  only  to  the  pre^ 
cedent  of  the  court,  but  to  the  practice  of  conveying 
titles  to  estates,  upon  which  the  precedents  themselves 
were  settled,**  "  We  hear  of  the  practice  of  convey- 
ancers," said  Lord  £ldonj^  **  and  that  amounts  to  a 
very  considerable  authori^^ ;  and  I  am  justified  in  that 
assertion  by  the  opinions  of  the  greatest  men  who 
have  sat  in  Westminster  Hall,  who,  I  am  persuaded, 
in  many  instances,  if  matters  had  been  res  intregr^^ 
would  have  pronounced  decisions  very  dijSerent  firom 
those  which  they  thought  proper  to  adopt,  if  they 
had  not  taken  notice  of  the  practice  of  conveyancers 
as  authority  if"  '^The  law  has  been  as  firequently 
decided,"  said  Lord  Redeadale,  in  the  same  case, 
'<  even  in  the  construction  of  acts  of  parliament  upon 
what  has  been  general  construction  of  lawyers,  as  to 
the  true  intenticm  of  those  acts  of  parliament/'  ''  How 
are  you,"  he  afterwards  inquires^  "  otherwise  to  un- 
derstand the  intent  of  parties  in  a  settlement,  which 
really  and  truly  is  as  much,  I  may  say,  the  view  which 
the  person  who  prepared  it  has  upon  the  subject,  as 
the  view  of  the  parties ;  for  the  parties  to  a  certain 

•  Smith  V.  the  Earl  of  Jersey,  2  Brod.  &  B.  598. 
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extent  are  ^orant  of  the  words  that  are  used,  unless 
so  far  as  the j  are  advised  by  the  persons  whom  they 
consult;  and  therefore  the  practice  of  conveyancers 
upon  subjects  of  this  description  is,  I  conceive,  a  most 
important  consideration ;  and  wherever  that  has  pre- 
vailed for  a  great  length  of  time,  without  impeach- 
ment in  a  court  of  justice,  I  take  it,  it  ought  to  be 
considered  as^  a  true  exposition  of  the  law/'* 

When  Lord  Eldon  declared  that  conveyancers  had 
contributed  ^  to  settle  a  great  deal  of  law,'*  he  stated 
no  more  than  what  is  now  notoriously  true.  We 
owe  to  them  also  the  failure  which  followed  many 
rash  attempts  to  tamper  with  the  principles  of  our  law 
of  real  property,  which  have  proceeded  sometimes 
from  soi-disant  philosophic  jurists,  who  se^  rather 
the  semblance  of  perfection  dian  its  benefits ;  and 
sometimes  from  judges,  who  have  allowed  their  indi- 
vidual notions  of  right  and  wrong  to  exercise  greater 
influence  over  their  judgment  than  legal  considerations; 
The  admirable  work  of  Mr.  Feame  is  supposed  to 
have  contributed  very  materially  to  procure  the  re- 
versal of  the  decision  of  the  Court  of  King's  Bench, 
in  the  well-known  case  of  PerrintJ,  Blake,  which,  if  it 

*  "  Whatever  other  people  may  say  upon  the  subject,  I  think 
that  the  practice  of  conveyancers  has  settled  a  great  deal  of 
lavr.  *  *  *  I  put  this  case  on  the  practice  of  conveyancers  ;  and 
after  the  abuse  which  I  have  heard,  at  the  bar  of  the  House  of 
Lords  and  elsewhere,  upon,  that  subject,  I  am  not  sorry  to  have 
this  opportunity  of  stating  my  opinion  that  great  weight  should 
be  given  to  that  practice.."— Per  Lord  Eldon,  Howards.  Ducane^ 
Russ.  &  Turn.  80. 
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had  been  confiimed,  would  lutve  introduced  a  most 
dangerous  laxity  in  the  construction  of  wills.  To 
this  instance  we  may  add  that  of  Sir  Edward  Sugden 
(originally  a  conveyancer)  who  first  directed  the  at- 
tention of  the  professional  public  to  the  case  of  Doe 
dem.  Putland  v.  Helder  (2  Bam.  and  Aid.  782). 

With  all  their  acknowledged  utility^  and  the  impor- 
tant influence  they  have  so  beneficially  exercised,  the 
conveyancers  have  no  public  honors  to  look  forward 
to.  They  never  reach  the  bench ;  the  great  seal  is 
never  the  hope  of  the  boldest  among  them,  who  would 
probably  be  sufficiently  surprised  at  his  good  fortime 
if  a  silk  gown  became  the  reward  of  his  labours. 
The  nature  of  their  punniits,  however,  render  such 
honours  to  them  almost  valueless,  and  certainly,  do 
sol  render  them  qualified  for  their  attainment. 

Some  of  the  decisions  in  reference  to  the  law  of 
real  property  appear,  at  first  sight,  strange  enough. 
The  following  are  well  known : 

Thereisacase(Townleyv.Bedwell,  6  Vesey  194); 
in  which  Lord  Chancellor  Eldon,  held  that  the  trust 
of  real  and  personal  estate  by  will,  for  the  purpose  of 
establishing  a  botanical  garden,  was  void,  for  a  rather 
Angular  reason,  as  it  appears  in  the  report,  viz.  be- 
cause the  testator  expressed  that  he  trusted  it  would 
be  a  public  benefit!  The  Solicitor-general,  Sir 
William  Grant  and  Mr.  Romilly,  compared  it  to  the 
case  of  a  gift  of  a  piece  of  land  for  the  purpose  of 
erecting  monuments  of  the  naval  victories  of  this 
country.  The  Lord  Chancellor  said,  in  that  case  the 
heir  might  pull  them  down,  and  in  this  he  might 
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destroy  the  garden ;  but  his  lordship  thought,  upon 
the  expression  of  the  testator  that  '*he  trusted  it 
would  be  a  public  benefit,  he  might  venture  to  declare 
it  void."  The  reason  was,  of  course,  that  it  was  witbin 
the  statutes  of  mortmain.  In  the  case  of  Isaac  r» 
Gompertz,  cited  7,  Ves,  61,  Lord  Thurlow  declared 
an  annuity  given  for  the  support  and  maintenance  of 
the  Jewish  Synagogue  in  Magpie  Alley  to  be  void,  a 
highly  proper  decree,  A  similar  fate  was  awarded  to 
a  beqiiest  for  the  disseminatiMi  of  Baxter's  Gall  to 
the  Unconverted,  7  Ves.  5S..  Swinburne,  part  ivr 
sec*  6,  art*  S,  mentions  a  bequest  of  a  legacy  to  a  per- 
son, on  condition  of  his  drinking  up  all  the  water  in  the 
sea ;  and  it  was  held  that,  as  this  eondition  could 
not  be  performed,,  it  was  void. 

With  the  following  observations,  oa  the  lengthiness 
complained  of  in  the  productions  of  the  conveyancer, 
we  shall  close  this  chapter  : — 

The  length  of  legal  instruments,"  says  Mr^  Butler, 

is  often  owing  to  the  necessity  of  providing  for  a 
multiplicity  of  contingent  events,  each  of  which  may 
happen,  and  must,  therefore,  be  both  fully  described 
and  fully  provided  for.  Of  the  nature  and  extent  of 
tliis  multiplicity,  the  party  himself  is  seldom  aware : 
sometimes  even  his  professional  adviser  does  not  feel 
it,  until  he  begins  to  frame  the  necessary  clauses*  A 
gentleman,  upon  whose  will  the  reminiscent  was  con- 
sulted, had  six  estates  of  unequal  value,  and  wished 
to  settle  one  on  each  of  his  sons  and  his  male  issue, 
with  successive  limitations  over  the  other  sons,  and 
their  respective  male  issue,  in  the  ordinary  mode  of 
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Strict  settlement ;  and  with  a  provisioni  that  in  the 
event  of  the  death  and  failure  of  issue  male  of  any 
of  the  sons,  the  estate  devised  to  him  should  shift 
from  him  and  his  issue  male  to  the  next  taker  and  hi» 
issue  male}  and,  failing  these,  to  the  persons  claiming 
under  the  other  limitation,  with  a  further  proviso 
that  such  next  taker's  estate  should  then  shift,  in  like 
manner,  to  the  taker  next  after  him,  and  the  persons 
elaiming  under  the  other  limitations.    It  was  con- 
sidered, at  first,  that  this  might  be  effected  by  one 
proviso ;  then,  by  two }  and,  then,  by  six :  but  upon  a 
full  investigation  it  was  found  that  it  required  as  many 
provisos  a»  there  can  be  combinations  of  the  number 
six ;  now  1  Xgx3x4x6x6x  672=80;  con- 
sequently, to  give  complete  effect  to  the  intention  of 
the  testator,  720  provisos  are  necessary.    By  a  similar 
calculation,  if  a  deed,  which  the  reminiscent  was  in- 
structed to  prepare,  had  been  executed,  the  expense 
of  the  necessary   stamps  would  have  amounted  to 
ninety    millions,    seven   hundred    and    twenty-two 
thousand  pounds*     Ten  persons,  each  of  whom  was 
possessed   of  landed  property,  having  engaged  in  a 
mining  adventure,  a  deed  of  partnership  was  to  be 
prepared,  which  was  to  contain  a  stipulation  that  if 
any  one   or  mote  of  the  intended  partners  should 
advance  money  to  any   other  or   others   of  them,, 
the  money  lent  should  be  a  charge,  in  the  nature  of 
a  mortgage,  upon  the  share  or  respective  shares  of 
the  borrower  or  respective  borrowers,  and  overreach 
all  subsequent   charges,  and  therefore    the  charges- 
were  to  be  considered  as  mortgages  actually  made  by 
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the  deed.  Thus,  in  the  contemplation  of  equity, 
the  estate  was  actually  to  be  subjected  by  the  deed  to 
as  many  possible  mortgages  as  there  can  be  combina- 
tions of  the  number  10.  Each  of  these  possible 
mortgages  being  for  an  indefinite  «um  would  require 

the  £25  stamp.     Now  S5x2x3x4x5x6x 
7x8  +  9  +  10=90,730,000. 
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Mr.  DymoDd  on  legal  prostitution — Lords  Erskine,  and 
Brougham,  Mr.  Coleridge,  and  Dr.  Johnson,  on  the  Duties 
of  an  Advocate — Roman  Law^— a  Defence  of  Advocacy — 
the  Art  of  Obtaining  a  Verdict — the  Eloquence  of  Truth,  or 
Jack  Lee  and  the  Wooden  Leg — Lord  Brougham's  powers 
of  Animal  Magnetism — Boswell  and  Johnson  on  Legal 
Morality — Dr.  Garth  Satire  on  the  L^gal  Ph>fession — 
Milton  and  Character  of  a  Lawyer — ^Wilkes  v.  Sir  F.  Norton 
— ^what  Attorneys  are  done  with  when  they  die— a  Family 
Chancery  Suit — Singular  Trial — ^Judge  Buller^Curiosities 
of  the  Law — Singular  Wager — Law  of  Betting — a  man 
hanged  for  cutting  down  trees — Anomalous  State  of  the  Law 
of  Libel,  illustrated  by  curious  cases. 

From  a  manuscript  in  the  Harleian  collectioBi  we 
leam  that^  in  Queen  Elizabeth's  time,  "  it  is  reported 
that  there  was  but  one  Serjeant  at  the  common  pleas 
bar  (called  Seijeant  Benlowes),  who  was  ordered  to 
plead  both  for  the  plaintiff  and  defendant,  for  which 
he  was  to  take  of  each  party  ten  groats  only,  and  no 
more ;  and  to  manifest  his  impartial  dealing  to  both 
parties^  he  was,  therefore,  to  wear  a  parti-coloured 
gown,  and  to  have  a  black  cap  on  his  head,  of  imperial 
justice,  and  under  it  a  white  linen  coyfe,  of  inno- 
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cence.**'  This,  if  we  do  not  greatly  mistake,  is  an 
instance  extreme  in  degree,  but  similar  in  kind  to 
that  custom  in  which  a  certain  class  of  writers  and 
thinkers  have  deemed  the  immorality  of  the  I^;al 
profession  mainly  to  consist.  "  When  a  barrister,*' 
says  Mr.  Dymond,  '^  arrives  at  an  assize  town  on 
the  circuit,  and  tacitly  publiriies  that  (abating  a  few 
and  only  a  few  cases)  he  is  willing  to  take  the  brief 
of  any  client ;  that  he  is  ready  to  employ  his  abilities. 
Ids  ingenuity,  that  any  given  cause  is  good,  or  that 
it  is  bad ;  and  when,  having  gone  before  a  jury,  he 
urges  the  side  on  which  he  happens  to  have  been 
employed  with  all  the  earnestness  of  seeming  integ- 
rity,  and  truth,  and  devotes  the  faculties  God  has 
given  him,  in  promotion  of  its  success — when  we  see 
all  this,  and  remember  that  it  was  the  toss  of  a  die 
whether  he  should  have  done  exactly  the  contrary, 
I  think  that  no  expression  characterizes  the  procedure 
but  that  of  intellectual  and  moral  prostitution.**  **  I 
confess  I  have  imbibed  an  opinion/'  says  Mr.  Ben- 
jamin D'Israeli,  **  that  it  is  the  duty  a  counsel  owes  his 
client  to  ad^uet  him  by  all  possible  means,  just  or 
unjust,  and  even  to  commit  a  crime  for  his  assist* 
ancQ  or  extrication." 

On  the  duties  of  an  advocate,  great  advocates  have 
spoken  out  **  If  the  advocate,"  said  Erskine,  on  a 
memorable  occasion,f  **  refuses  to  defend,  from  what 

*  Within  the  last  twenty  years  there  was  only  one  Barrister 
practising  at  the  Ely  sessions,  and  he  used  to  argue  both 
sides. 

t  Hisdefenee  of  Tom  Paine. 
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he  may  think  of  the  charge  or  the  defence,  he  as* 
somes  the  character  of  a  judge :  nay,  he  assumes  it 
before  the  hour  of  judgment,  and  in  proportion  to  his 
rank  and  reputation  puts  the  heavy  weight  of,  per- 
haps, a  mistaken  opinion  into  the  scale  against  the 
accused,  in  whose  favor  the  benevolent  principle  of 
the  English  law  makes  all  favorable  presumptions^ 
and  which  commands  the  very  judge  to  be  his  coim- 
seL*'  Addressing  the  house  of  lords  in  defence  of  a 
royal  client,  Mr.  Brougham  said,  ^'  I  once  before 
took  leave  to  remind  your  lordships — ^which  was  un- 
necessary, but  there  are  many  whom  it  may  be  need- 
ful to  remind — ^that  an  advocate,  by  the  sacred  duty 
of  his  connection  with  his  client,  knows,  in  the  dis- 
charge of  that  office,  but  one  person  in  the  world-*- 
that  client,  and  no  other.  To  save  that  client  by  all 
expedient  means,  to  protect  that  dienl  at  all  hazards 
and  cost  to  others,  and,  among  others,  to  himself,  is 
the  highest  and  most  imquestioned  of  his  duties ;  and 
he  must  not  regard  the  alarm,  the  suffering,  the  tor- 
ment, the  destruction  which  he  may  bring  upon  any 
others;  nay,  separating  even  the  duties  of  a  patriot 
from  those  of  an  advocate,  he  must  go  on  reckless 
of  the  consequences,  if  his  fate  should  unhappily  be 
to  involve  his  country  in  confusion  for  his  client." 

Mr.  Coleridge,  whose  views  in  ethical  questions 
were  especially  enlarged  and  liberal,  did  not' alto- 
gether concur  in  these  assertions.  '^  There  is,  un- 
doubtedly," he  says,  **  a  limit  to  the  exertions  of 
an  advocate  for  his  client.  He  has  a  right— it  is  his 
bounden  duty — to  do  everything  for  his  client,  that 
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his  client  might  honestly  do  for  himself,*  and  to 
do  it  with  all  the  effect  which  any  exercise  of  skill, 
talenty  or  knowledge  of  his  own  may  be  able  to  produce. 
But  the  advocate  has  no  right,  nor  is  it  his  du^,  to  do 
that  for  his  client,  which  his  client,  in  faro  corucientug, 
has  no  right  to  do  for  himself ;  as,  for  a  gross  example, 
to  put  in  evidence  a  foiled  deed  or  wUl,  knowing  it  to 
be  so  forged."  He  further  remarks,  that  '*  it  is  of  the 
Utmost  importance,  in  the  administration  of  justice, 
that  knowledge  and  intellectual  power  should  be  as 
far  as  possible  equalized  between  the  crown  and  the 
prisoner,  or  plaintiff  and  defendant.  Hence  espe- 
cially arises  the  necessity  for  an  order  of  advocates, 
whose  duty  it  ought  to  be  to  know  what  the  law 
allows  or  disallows;  but  whose  interests  should  be 
wholly  indifferent  as  to  the  persons  or  characters  of 
their  clients."  ^*  Sir,"  said  Dr.  Johnson  to  Sir  William 
Forbes,  ''a  lawyer  has  no  business  vrith  the  justice  or 
injustice  of  the  cause  which  he  undertakes,  unless  his 
clitot  asks  his  opinion,  and  then  he  is  bound  to  g^e 
it  honestly :  the  justice,  or  injustice,  of  the  cause  is 
to  be  decided  by  the  judge.  Consider,  sir,  what  is 
the  purpose  of  courts  of  justice — ^it  is  that  every 
man  may  have  his  cause  fairly  tried  by  men  appointed 
to  try  causes.  *  A  lawyer  is  not  to  tell  what  he  knows 
to  be  a  lie — ^he  is  not  to  produce  what  he  knows  to 
be  a  false  deed — ^but  he  is  not  to  usurp  the  province 
of  the  jury  and  of  the  judge,  and  determine  what 

•  "  A  lawyer  is  to  do  for  his  client,  all  that  his  client  might 
fairly  do  for  himself  if  he  could."    Dr.  Johnson. 
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shall  be  the  effect  of  evidencei  what  shall  be  the  re- 
sult of  legal  aigument.  If/*  he  soon  after  observed, 
**by  a  superiority  of  attention,  of  knowledge,  of  skill, 
and  a  better  method  of  communication,  a  lawyer 
hath  the  advantage  of  his  adversary,  it  is  an  advan- 
tage to  which  he  is  entitled.  There  must  always  be 
some  advantage  on  one  side  or  the  other,  and  it  ia 
better  that  that  advantage  should  be  by  talents  than 
by  chance.'* 

Every  advocate,  by  the  Roman  law,  was  compelled 
to  swear  that  he  would  under  no  circumstances 
defend  a  cause  which  he  knew  to  be  unjust,  and 
that  he  would  desist  from  prosecuting  a  claim  which 
rested  upon  evidence  that  was  false.  The  Scot- 
tish advocate  is  ordered,  by  a  statute  of  James  I.  of 
Scotland^  to  take  the  following  oath : 


fl< 


lUod  juretnr,  quod  lis  sibi  justa  videtur, 
£t  81  quieretur,  verum  non  iniicietur ; 
Nil  promittetur,  nee  falsa  probatio  detur» 
Ut  lis  tardetur^  dilatro  nulla  petetur." 


In  Holland,  even  at  the  present  time,  we  under- 
stand that  an  advocate  who  appears  in  a  proceeding, 
which,  in  the  view  of  the  court,  is  iniquitous,  may  be 
condemned  in  the  costs  of  the  suit.  No  instance  has, 
however,  occurred  for  many  years,  in  which  the  court 
has  thus  enforced  its  authority  in  this  particular. 

From  the  Serjeants'  oath,  we  may  gather  what,  in 
ancient  times,  the  law  of  England  considered  to  be 
the  appropriate  duty  of  the  advocate;  it  is  as  fol- 
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lows : — ^'  That  you  shall  swear  that  well  and  truly 
you  shall  serve  the  king*s  people  as  one  of  the  Ser- 
jeants at  law,  and  you  shall  truly  counsel  them,  that 
you  shall  be  retained  with,  after  your  cunning,  and 
you  shall  not  defer,  hurt,  or  delay  their  causes^ 
willing  for  love  of  money  or  covetous  of  any  thii^ 
that  may  turn  to  your  profit;  and  you  shall  give 
attendance  according  as  God  you  help."  By  the  Srd 
£dw.  I.  Stat.  1,  Westm.  c.  29,  it  is  enacted,  that  if 
any  ^eant,  counter,  or  any  other,  do  any  manner  of 
deceit  in  the  king's  court,  or  consent  unto  it,  in 
deceit  of  the  court,  or  to  beguile  the  court  or  the 
party,  and  thereof  be  attainted,  he  shall  be  imprisoned 
for  a  year  and  a  day,  and  &om  thenceforth  shall  not 
be  heard  to  plead  in  that  court  for  any  man. 

By  a  previous  act  (the  Statute  of  Marlebridge, 
52  Hen.  III.  c.  11),  a  fine  is  imposed  for  bad  plead- 
ing (pro  stultilbqutio).  In  his  second  Institute  (p. 
122),  Sir  Edward  Coke  expresses  his  opinion  that 
the  client,  and  not  the  pleader,  paid  the  fine ;  but  in 
his  Book  of  Entries,  where  he  enters  more  at  laige 
into  the  subject,  he  acknowledges,  as  every  one  must 
see,  that,  by  the  intention  of  the  statute,  the  fine  was 
payable  by  the  pleader.  In  the  reign  of  Edward  IIL, 
addressing  the  bar  {septum  curia),  Robert  de  Wil* 
loughby,  a  judge  of  the  King*s  Bench,  said  in  the 
barbarous  language  of  the  times,  "  I  have  seen  the 
time,  when  if  you  had  pleaded  an  erroneous  plea, 
you  would  have  been  taken  to  prison.*"    "  Littleton 


**  Jeo  ay  vUw  le  temps  que  ei  vous  asses,  plead  an  erroneoitt 
plea,  que  vous  alastes  al  prison** 
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and  Corke/^  says  Coke,  ''were  entreated  to  save  a 
defendant  in  a  real  action  on  this  plea — that,  by  the 
greatness  of  the  waters,  their  client  could  not  pass 
for  sixteen  days.  They,  holding  this  to  be  untrue, 
refused  to  plead  it." 

From  this  it  will  appear,  that  there  is  a  limit  to  the 
exertions  of  the  advocate ;  for  we  may  fairly  conclude, 
from  these  enactments,  that  the  law  does  not  hold  the 
assertion  of  falsehood  included  within  his  duties. 
This  limitation,  however,  would  not  satisfy  either 
Mr.  Dymond  or  Mr.  DTsraeli.  That  an  advocate 
shoidd  appear  in  defence  or  in  prosecution  of  a  claim, 
he  believes  to  be  unjust — that  he  should  endeavour 
to  persuade  the  court  that  the  guilty  are  innocent, 
and  the  innocent  are  guilty — form,  in  their  opinion, 
the  true  objection  to  the  system. 

The  defence  of  the  system  is  to  be  found  in  the 
fact,  that  it  works  well;  that  it  produces  the  ends  for 
which  tribunals  and  advocates  exist ;  that  it  produces 
these  ends  with  more  certainty  and  expedition  than  they 
could  in  any  other  way  be  attained ;  and  that  it  tends  to 
check,  in  a  very  perceptible  manner,  that  spirit  of  un- 
ceasing litigation,  of  which  theacjrum^it;^  views  of  man- 
kind, is  the  constant  and  fruitful  source.  The  advocate 
stands  forward  as  the  representative  of  his  client,  he 
tells  his  client's  story,  and  it  is  known  that  he  is  doing 
no  more.  The  same  allowance  is  made  for  every 
thing  he  says,  that  would  be  made  were  the  party 
himself  the  pleader :  the  facts  he  states  are  under- 
stood to  be  such  as  the  client  would  have  stated,  and 
to  be  stated  as  he  would  have  done. 
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Thus  the  inequalities  in  tact,  in  knowledge,  and 
in  experience,  which  might  exist  between  the 
parties  to  the  proceeding,  have  not  the  injurious 
effects  which  they  would  have,  did  they  plead  their 
own  cause.  "  Justice,*'  says  Sydney  Smith,  "  is  found 
experimentally  to  be  the  best  promoted  by  the 
opposite  efforts  of  practised  and  ingenious  men,  pre- 
senting to  the  selection  of  an  impartial  judge  the  best 
arguments  for  the  establishment  and  explanation  of 
truth.  It  becomes  then,  under  such  an  arrangement, 
the  decided  duty  of  an  advocate  to  use  all  the  argu- 
ments in  his  power,  to  defend  the  cause  he  has 
adopted,  and  to  leave  the  effects  of  those  arguments 
to  the  judgment  of  others."  If  a  counsel  were  to 
refuse  to  appear  on  behalf  of  any  one,  because  he 
considered  him  to  be  wrong,  he  would  assume  the 
office  of  the  judge,  without  possessing  the  power  of 
the  judge  to  ascertain  the  whole  truth,  and  thus  an 
innocent  individual  might  suffer.  "There  were 
cases  brought  to  Sir  Mathew  Hale,  which,  by  the 
ignorance  of  the  party  or  their  attorney,  were  so  ill 
represented  to  him,  that  they  seemed  to  be  very  bad; 
but  he,  inquiring  more  narrowly  into  them,  foimd 
they  were  really  very  good  and  just.  So  after  this 
he  slackened  much  of  his  former  strictness,  of  refusing 
to  meddle  in  causes  upon  the  ill  circumstances  that 
appeared  in  them  at  first."  Hale  was  fortunate  in 
discovering  the  justice  of  his  clients*  cause;  often 
the  advocate  is  unable  to  do  so  until  the  cause  is 
fairly  before  the  court.  It  may  also  be  observed  that 
it  is  often  doubtful  in  what  degree  a  party  is  in  error — 
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a  fact  not  to  be  ascertained  until  the  trial.  Thus  a 
person  guilty  indeed,  but  not  so  guilty  as  at  first  ap- 
pears,  might  suffer  to  an  unjust  extent  through  the 
mistaken  view  the  advocate  might  take  of  his  duty. 

Looking  to  society,  we  unhesitatingly  assert  it  to 
be  most  highly  desirable  that  the  advocate  should 
not  be  called  on  to  consider  whether  his  client  be 
morally  guilty  or  no ;  but  that  he  should  be  bound 
to  state,  as  forcibly  as  he  can,  the  best  arguments  he 
can  devise  in  his  client's  favour,  leaving  the  value  of 
these  arguments,  as  well  as  the  merits  of  the  case,  to 
be  decided  by  the  only  individual  who  has  the  power 
of  reaching  the  truth — the  judge.  It  must  be  dis- 
tinctly understood,  that  no  advocate,  in  pleading  for 
any  one,  attempts  to  prove  more  than  this,  that  the 
law  does  not  declare  his  client  guilty — ^with  moral 
guilt  or  innocence  he  has  nothing  whatever  to  do. 

Plato,  however,  did  not  share  in  these  opinions, 
and  in  his  republic  would  not  suffer  them  to  be 
carried  out  in  practice..  Whoever  should  plead  a 
cause,  knowing  it  to  be  unjust,  if  it  be  proved  he  had 
done  so  through  a  contentious  spirit,  was  to  be  for- 
bidden practising  again  in  the  courts.  But  if,  being 
a  citizen,  he  has  done  so  through  a  desire  of  gaining 
money,  he  was  to  be  punished  with  death.* 

*  DeLegibufl  lib.  XI.  et  Opera,  vol.  viii.  p.  575.  Edit.  Bekk. 
Lond.  1826.  The  passage  is  worth  extracting  which  contains 
the  proposed  law.  '  Av  rtc  2ok^  mipaoBai  rijv  tuv  iiKaittv 
ivvafuv  iv  rcuQ  rdv  diKatrruv  ^vx<<*C  ^^*  ravavria  Tpiwtiv  cai 
irapd  KaipbvlTrdkviiKUv  r&v  roiovrwv  ij  icai  ^vviiKtTVf  ypaiiff- 
0tt  fUv  6  povXofitvoQ  ahrhv  KaKoiiKioQ  ij  cdi  KvvSuciag  cax^c*" 
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Laud  relates,  in  his  Diaiy,  that  one  day,  standing 
near  the  Prince  of  Wales,  afterwards  Charles  L,  the 
prince  observed,  that  if  he  were  compelled  by  necea* 
sity  to  earn  his  bread,  he  would  not  select  the  pro- 
fession of  a  lawyer ;  **  For,**  said  he,  *'  I  can  neither 
defend  a  bad  cause,  nor  yield  in  a  good  one.**  *'  Sic 
in  majoribus  succedas  et  in  aetemum  faustus,*'  was 
the  fervent  wish  expressed  by  the  unfortunate  pre- 
late, while  recording  this  expression  of  his  master. 

Very  absurd  consequences  have  sometimes  followed 
the  indifference  with  which  our  lawyers  take  any  side 
of  a  cause,  as  the  foUowing  anecdote  will  show.  A 
case  (King  v«  Turner,  Vice  Chancellor's  Court, 
Jan.  86,  1829)  was  down  on  his  honour's  paper 
to  be  spoken  to:  Messrs.  Home  and  Pemberton 
were  heard  on  one  side :  Mr.  Sugden,  following,  con- 
curred in  the  argument  of  his  learned  friend — "  the 
law  here  was  quite  clear." 

F.  C.  Then  Mr.  Sugden  is  with  you,  Mr.  Home. 

Mr.  Home  said  that  the  aigument  of  his  learned 
friend  was,  to  his  great  surprise,  on  his  side ;  but 
his  learned  friend  happened  to  be  on  the  other. 
This  excited  great  laughter  in  the  court.  Mr.  Sugden 
who,  after  consulting  with  his  junior  (Mr.  Jacob), 
seemed  not  a  little  disconcerted,  said  he  had  mistaken 
his  side.  What  he  had  said,  however,  was  said  in 
all  sincerity ;  and  he  never  would  for  any  client,  be 
he  whom  he  may,  argue  against  what  he  thought  a 
settled  rule  of  law.  As  his  learned  friends  had 
differed  on  the  present  point,  he  hoped  his  honour 
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would  decide  it  without  reference  to  what  had  fallen 
from  him.  The  Vice-Chancellor  promised  he  would 
do  so. 

In  reference  to  the  means  often  resorted  to  by  ad* 
vocates  to  obtain  a  verdict,  Mr.  Coleridge  expresses 
opinions,  which  we  find  held  but  rarely  out  of  the 
circle  of  the  profession,  nor  always  avowed  by  those 
in  it.  ''  As  to  the  mere  confounding  a  witness  by  skil- 
ful cross-examination/'  he  says  "  I  own  I  am  not  dis- 
posed to  be  very  strict.  The  whole  thing  is  perfectly 
well  understood  on  all  hands,  and  it  is  little  more,  in 
general,  tlian  a  sort  of  cudgel-paying  between  the 
counsel  and  the  witness,  in  which — I  speak  with  sub- 
mission to  you — I  think  I  have  seen  the  vritness 
have  the  best  of  it  as  often  as  his  assailant.  "  If,"  he 
adds,  "  a  certain  latitude  in  examining  witnesses  is, 
as  experience  seems  to  have  shown,  a  necessary  mean 
towards  the  attainment  of  the  truth  of  matters  of  fact, 
I  have  no  doubt,  as  a  moralist,  in  saying  that  such 
latitude  within  the  bounds  now  existing  is  justifiable. 
We  must  not  be  righteous  overmuch,  or  wise  over- 
much ;  and  as  an  old  Father  says,  *  in  what  vein  may 
there  not  be  a  plethora,'  when  the  scripture  tells  us 
that  there  may,  under  circumstances,  be  too  much  of 
virtue  and  wisdom?"  Perhaps  there  is  nothing 
which  has  reflected  so  much  deserved  disgrace  on 
the  profession,  and  tended  in  a  great  degree  to 
lower  it  in  the  estimation  of  the  public,  than  the 
unworthy  means  which  advocates  have  resorted  to 
for  the  purpose  of  obtaining  a  verdict.  Sometimes 
they  have  been  foiled  in  a  most  ludicrous  manner  by 

VOL.  II.  N 
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some  unhappy  contre-tenips  which  has  involved  them 
in  a  position  as  strikingly  absurd  as  that  in  which 
they  desired  to  place  their  victim.  Of  this  we  have 
given  some  instances  in  another  place.  The  following 
anecdote  ought  properly  to  have  been  inserted  there. 
On  the  Norfolk  circuit,  the  famous  Jack  Lee  was 
retained  for  the  plaintiff  in  an  action  for  breach  of 
promise  of  marriage :  when  the  brief  was  brought 
him,  he  inquired  whether  the  lady  for  whose  injury 
— spretseque  injuria  format — ^he  was  to  seek  redress 
was  good-looking.  "Very  handsome,  indeed,  sir!** 
was  the  assurance  of  Helen's  attorney.  "  Then,  sir," 
replied  Lee,  **  I  beg  you  will  request  her  to  be  in 
court,  and  in  a  place  where  she  can  be  seen."  The 
attorney  promised  compliance;  and  the  lady,  in  ac- 
cordance with  Lee's  wishes,  took  her  seat  in  a  con- 
spicuous place.  Lee,  in  addressing  the  jury,  did  not 
fail  to  insist  with  great  warmth  on  the  "  abominable 
cruelty"  which  had  been  exercised  towards  "the 
lovely  and  confiding  female"  before  them,  and  did 
not  sit  down  until  he  had  succeeded  in  working  up 
their  feelings  to  the  desired  point.  The  counsel  on 
the  other  side,  however,  speedily  broke  the  spell  with 
which  Lee  had  enchanted  the  jury,  by  observing, 
that  his  learned  friend  in  describing  the  graces  and 
beauty  of  the  plaintiff  had  not  mentioned  the  fact — 
that  the  lady  had  a  wooden  leg!  The  court  was 
convulsed  with  laughter,  while  Lee,  who  was  ignor- 
ant of  this  circumstance,  looked  aghast ;  and  the  jury, 
ashamed  of  the  influence  that  mere  eloquence  had  had 
upon  them,  returned  a  verdict  for  the  defendantt 
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The  effective  manner  in  which  Lord  Brougham, 
when  at  the  bar,  used  to  terrify  juries  out  of  their 
verdicts,  was  most  remarkable:  it  often,  however, 
failed  of  success.  The  most  difficult  of  every  species 
of  advocacy,  he  was,  perhaps,  almost  the  only  man 
of  his  day  who  could  ever  boast  he  had  succeeded  in 
it.  It  has  been  related  of  him,  that  once,  at  the  Lent 
assizes  at  York,  he  sat  for  some  time  intently  looking 
at  a  witness  who  was  giving  evidence,  and  whom  he 
was  to  cross-examine.  At  last,  the  poor  fellow,  after 
several  efforts  to  continue  his  replies,  became  so 
dreadfully  alarmed,  that  he  declared  that  "  he  could 
not  say  another  word,  unless  that  gentleman,'*  point- 
ing at  Mr.  Brougham,  '^  would  take  his  eyes  off 
him." 

Addressing  the  pleader,  Bishop  Sanderson*  says, 
'*  Think  not  because  thou  speakest  for  thy  fee,  that 
therefore  thy  tongue  is  not  thine  own,  but  thou  must 
speak  what  thy  client  would  have  thee  speak,  be  it 
true  or  false ;  neither  think,  because  thou  hast  the 
liberty  of  the  court,  and,  perhaps,  the  favour  of  the 
judge,  that  therefore  thy  tongue  is  thine  own,  and 
thou  mayest  speak  thy  pleasure  to  the  prejudice  of 
the  adversarie*s  person  or  cause.  Seek  not  prepos- 
terously to  win  the  name  of  a  good  lawyer  by 
wresting  and  perverting  good  lawes,  or  the  opinion  of 
the  best  counsellor,  by  giving  the  worst  and  shrewd- 
est counsel.     Count  it  not,   as  Protagorasf  did,  the 

*  Sermoas.  Ad  Magistratvm,  Serm.  III.  p.  133.  Lond.  1671. 

i*  ^  Is  tamen  Protagoras    inaincenu  quidem    philoaophus, 

sed  acerrimus  sophistarum  fuit;  pecuiuam  quippe   ingentem 
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glory  of  your  profession,  by  subtilty  of  wit  and  vola- 
bility  of  tongue,  to  make  the  worse  the  better ;  but, 
like  a  good  man,  as  well  as  good  orator,  use  the 
power  of  thy  tongue  and  wit  to  shame  impudence 
and  protect  innoeency,  to  crush  oppressours  and 
succour  the  afllicted,  to  advance  justice  and  equity, 
and  to  help  them  to  right  that  suffer  wrong.  Let  it  be 
as  a  ruled  C€ae  to  thee  in  all  thy  pleadings,  not  to 
speak  in  any  cause  to  wrest  judgment,^ 

We  have  hitherto  considered ''  the  morality  of  advo- 
cacy,** in  reference  to  society;  some  observations  on  its 
effects  on  the  individual  will  appear  naturally  to  follow. 
Quintilian,  in  his  Institutes  of  Oratory,  declares  that, 
in  his  opinion,  which,  he  says,  is  that  of  many  moral- 
ists of  acknowledged  authority,  the  greater  number  of 
actions  are  moral  or  immoral,  not  so  much,  in  them- 
selves as,  in  the  motives,  which  actuate  men  to  their 
performance.  Now,  as  it  will  be  at  once  admitted, 
that  the  advocate  who  pleads  a  bad  cause,  does  so 
not  from  any  affection  to  the  crime  or  the  criminal, 
but  with  a  beKef,  however  erroneous,  that  he  is  dis- 
charging a  duty  which  he  owes  to  the  community,  it 
is  difficult  to  see  how  his  moral  character  could  be- 
come in  any  way  deteriorated. 

''I   asked  him,"   says   Boswell,   speaking  of  Dr. 
Johnson,  ^'  whether,  as  a  moralist,  he  did  not  think 


cum  a  diflcipulis  acciperit  annuam,  pollicebatur  se  id  docere, 
quanam  verborum  industria  causa  infinnior  fieret  fortis.  Quam 
rem  Gnece  ita  dicebat :  rov  ^tm  \6yQv  Kptirm  roui v."  AuL 
GeUioa  Noct.  Att.  lib.  v.  ch.  43. 
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that  the  practice  of  the  law,  in  some  degree,  hurt  the 
nice  feeling  of  honestj. 

Johnson,  "  Why  no,  sir,  if  you  act  properly.  You 
are  not  to  deceive  your  clients  with  false  representa* 
tations  of  your  opinion:  you  are  not  to  tell  lies  to 
a  judge. 

BoswelL  ''  But  what  do  you  think  of  supporting  a 
cause  which  you  know  to  be  bad? 

Johnson*  '^  Sir,  you  do  not  know  it  to  be  good  or 
bad  till  the  judge  determines  it.  I  have  said  that 
you  are  to  state  facts  fairly ;  so  that  your  thinking, 
or  what  you  call  knowing,  a  cause  to  be  bad,  must  be 
firom  reasoning,  must  be  from  your  supposing  your 
arguments  to  be  weak  and  inconclusive.  But,  sir, 
that  is  not  enough.  An  argument  which  does  not 
convince  yourself,  may  convince  the  judge  to  whom 
you  urge  it ;  and  if  it  does  convince  him,  why,  then, 
sir,  you  are  vnrong,  and  he  is  right.  It  is  his  busi- 
ness to  judge:  and  you  are  not  to  be  confident  in 
your  own  opinion,  that  a  cause  is  bad,  but  to  say 
all  you  can  for  your  client,  and  then  hear  the  judge's 
opinion. 

Bostvell,  **  But,  sir,  does  not  affecting  a  warmth 
when  you  have  no  warmth,  and  appearing  to  be 
clearly  of  one  opinion,  when  you  are,  in  reality,  of 
another  opinion,  does  not  such  dissimulation  impair 
one's  honesty  ?  Is  there  not  some  danger  that  a  lawyer 
may  put  on  the  same  mask  in  common  life,  in  the  in- 
tercourse vrith  his  friends  ? 

Johnson.  "  Why  no,  sir.  Everybody  knows  you  are 
paid  for  affecting  warmth  for  your  client ;  and  it  is. 
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therefore^  properly  no  dissimulation ;  the  moment 
you  come  from  the  bar  you  resume  your  usual  beha- 
viour. Sir,  a  man  will  no  more  carry  the  artifice  of 
the  bar  into  the  common  intercourse  of  society,  than 
a  man  who  is  paid  for  tumbling  upon  his  hands  will 
continue  to  tumble  upon  his  hands,  when  he  should 
walk  on  his  feet." 

On  this  subject  Coleridge  thought  differently*  I 
think/  said  Coleridlge,*  "  that,  upon  the  whole,  the 
advocate  is  placed  in  a  portion  unfavourable  to  his 
moral  being,  and,  indeed,  to  his  intellect  also,  in  its 
higher  powers.  Therefore,  I  would  recommend  an 
advocate  to  devote  a  part  of  his  leisure  time  to  some 
study  of  the  metaphysics  of  the  mind,  or  metaphysics 
of  theology ;  something,  I  mean,  which  shall  call  forth 
all  his  powers,,  and  centre  his  wishes  in  the  investiga- 
tion of  truth  alone,  without  reference  to  a  side  to  be 
supported.  No  studies  give  such  a  power  of  distin- 
guishing as  metaph}rsical ;  and  in  their  natural  and 
unperverted  tendency  they  are  ennobling  and  exist- 
ing. Some  such  studies  are  wanted  to  counteract 
the  operation  of  legal  studies  and  practice,  which 
sharpen  indeed,  but,  like  a  grinding-stone,  narrow 
while  they  sharpen." 

With  auch  denunciations  against  the  '^  advocacy 
system,'*  we  eannot  wonder  the  profession  should  with 
a  certain  class,  have  been  in  bad  odour. 

"There  is  a  proverb,"  says  Nicius  Eiythseus, 
"  that  no  man  departs  more  from  justice  in  a£birs 

•  Table  Talk,  p.  4— r.  , 
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than  a  lawyer :  no  man  observes  less  the  regimen  of 
health  than  a  doctor :  no  man  bears  less  the  remorse 
of  conscience  than  a  divine."  It  is  certainly  not  an 
agreeable  thing  to  be  told  you  are  mad,  but,  when  the 
lunatic,  who  charged  his  keeper  vrith  madness^  de- 
clared that  he  himself  was  the  only  sane  man  in  the 
world,  he  certainly  made  his  accusation  much  easier 
of  endurance.  So,  in  like  manner,  when  the  lawyer  is 
accused  of  despising  by  his  conduct  the  precepts  he  is 
called  on  to  enforce,  and  the  divine  and  the  physician 
are  involved  in  the  same  censure,  the  weight  of  the 
censure  is  undoubtedly  lightened.  Dr.  Garth  says  of 
our  barristers, 

"  For  fees  to  any  form  they  mould  a  causes 
The  worst  has  merits,  and  the  beat  has  flaws ; 
Vtve  guineas  make  a  criminal  to  day^ 
And  ten,  to-morrow,  wipe  the  stain  away." 

Some  wag  has  also  satirised  the  consolations  of  an 
outwitted  attorney — ^the  tender  consolations,  the 
wound-healing  comforts,  of  large  bills  of  cost — in  the 
foUowing  parody  : 

"  Oh,  think  not  your  pleadings  are  really  so  sly. 

And  as  free  from  a  flaw  as  they  seem  to  you  now. 
For  beheve  a  demurrer  will  certainly  lie. 

The  return  of  to-morrow  will  quickly  show  how; 
No,  all  is  a  waste  of  impertinent  reading. 

Which  seldom  produces  but  quibbles  and  broils. 
And  the  lawyer  who  thinks  he's  the  nicest  in  pleading. 

Is  the  likeliest  by  far  to  be  caught  in  its  toils. 
But  brother  attorney  1  how  happy  are  we  ? 

May  we  never  meet  worse  in  our  pilgrimage  here. 
Than  the  flaw  a  demurrer  can  gild  with  a  fee. 

And  the  fee  that  a  conscience  can  earn  from  a  flaw.'* 
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"  Some"  sajs  Milton,  ^*  are  allured  to  the  trade  of 
law,  grounding  their  purposes  not  on  the  prudent  and 
heavy   contemplation    of  justice  and  equity,  which 
was  never  taught  them,  but  on  the  promising  and 
pleasing  thoughts  of  litigious  terms  and  fat  fees.'* 

Of  the  abstract  character  of  a  lawyer,  a  brilliant 
but  superficial  essayist  thus  writes — "  His  soul  is  in 
his  fee — ^His  understanding  is  on  the  town.  He  will 
not  swear  to  an  untruth  to  get  himself  hanged,  but 
he  will  assert  it  roundly  by  the  hour  t<^ther,  to 
hang  other  persons,  if  he  finds  it  in  his  retainer. 
What  a  tool  in  the  hands  of  a  minister  is  a  whole 
profession  habitually  callous  to  the  distinctions  of 
right  and  wrong,  but  perfectly  alive  to  their  own  in- 
terests; with  just  ingenuity  enough  to  be  able  to 
trump  up  some  fib  or  sophistry  for  or  against  any 
measure,  and  with  just  understanding  enough  to  see 
no  more  of  the  real  nature  or  consequences  of  any 
measure  than  suits  their  own  or  their  employers'  ad- 
vantage." 

The  censure  in  which  the  profession  has  been  in- 
volved by  the  ill  conduct  of  some  of  its  members — a 
censure  propagated  with  other  fooleries  by  the  stage 
and  circulating  libraries,  by  the  compiler  of  farces  and 
the  scribbler  of  novels — ^is  now  fast  disappearing. 
There  are,  however,  some  ndnds  from  which  the 
ejection  of  prejudices  is  indeed  a  difiicult  task*  Mr. 
Abemethy,  used  to  say  that  it  was  no  use  physicking 
some  men ;  and  most  assuredly  with  some  reasoning 
is  as  futile.  In  the  eyes  of  folly  and  ignorance  the 
physician  who  snatches  their  frames  from  disease,  or 
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the  lawyer  who  rescues  their  property  from  destruc- 
tion,  may  be  viewed  equally  as  rogues ;  but  that  those  to 
whom  Providence  has  not  denied  common  sense  should 
suppose  such  are  rogues,  because  some  may  be  found 
assuming  their  names  who  are  nothing  but  quacks  and 
petty-foggers,  does  indeed  excite  our  astonishment. 

The  notorious  Wilkes  was  fond  of  declaring  that 
the  name  of  a  lawyer  was  but  another  name  for  a 
scoimdrel.  In  arriving  at  this  conclusion  he  was 
^illy  of  what  logicians  call  imperfect  induction ;  he 
deduced  a  general  conclusion  from  scanty  particulars. 
He  once  wanted  to  ruin  the  character  of  a  female  with- 
out incurring  the  risk  of  legal  proceedings  on  the  part 
of  her  family.  He  advised  with  Sir  Fletcher  Norton  on 
the  subject^  by  whom  he  was  recommended  to  take 
the  girl  into  his  house  nominally  as  an  upper  servant, 
and  give  her  double  wages,  as  extra  wages  would  de- 
note that  she  was  expected  to  act  in  a  capacity  other 
than  that  of  an  ordinary  servant.  If  it  be  true  that 
Sir  Fletcher  Norton  gave  any  such  advice,  Wilkes 
would  have  been  justified  in  despising  him  accord- 
ingly ;  but  in  no  way  would  it  justify  him  for  extending 
his  contempt  tothe  whole  profession. 

There  is  more  truth  than  people  are  apt  to  suppose 
in  the  maxim — that  men  are  virtuous  or  vicious,  as 
they  are  considered  virtuous  or  vicious.  The  virtue 
of  a  large  proportion  of  mankind — if  mere  abstinence 
from  vice  can  merit  the  name  of  virtue — arises, 
simply,  from  a  respect  for  public  opinion,  from  a  desire 
to  obtain  the  regard  and  good-will  of  those  amongst 
whom  they  move :  once  let  them  know  that  they  are 

n3 
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viewed  with  dislike,  and  you  emancipate  them  from 
the  chain  which  held  them  to  virtue.  To  give  a  dc^ 
an  iU  name  is  only  a  step  to  hanging  him. 

We  think,  therefore,  that  the  currency  which  has 
been  given  to  libellous  reflections  on  the  character  of 
the  legal  profession  has  had  a  tendency  to  produce  the 
evils  which  these  reflections  reprobate  ;  although  the 
circulation  has  in  many  cases  not  been  more  pro- 
longed than  that  of  other  lies  of  the  day. 


•*  _^__  jiiBt  buoyant  on  the  flood. 
Then  buried  with  the  pupfues  in  the  mud." 

The  bad  usage  which  has  had  no  higher  end  in 
view  than  exciting  a  laugh,  still  may  have  been  mis- 
chievous and  hurtful.  The  following  epigrams,  in 
reference  to  the  "Horse"  and  the  "Lamb"  which 
form  the  crests  of  the  societiea  of  the  Temple,  are 
certainly  more  laudable  for  wit  than  for  good  taste — 


ft 


As  by  the  Templars'  haunts  you  go 
The  horse  and  lamb  displayed. 

In  emblematic  figures  shew 
The  merits  of  their  trade ; 

**  That  clients  may  infer  from  thence. 
How  just  is  their  profession. 
The  lamb  sets  forth  their  innocence — 
The  horse  their  expedition. 

'  Oh,  happy  Britons  \  happy  isle. 

Let  foreign  nations  say. 
Where  you  get  justice  without  guile. 

And  law  without  delay." 
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To  charge  ''  the  law's  delay "  upon  the  lawyers,  is 
about  as  just  as  it  would  be  to  ascribe  the  rapidity 
with  which  some  medicines  effect  a  cure  to  the  wisdom 
and  honesty  of  the  physicians.  To  this  epigram  the 
following  reply  has  been  written — 

"  Deluded  men !  their  holds  forego. 
Nor  tnut  such  cunning  elves ; 
These  artful  emblems  tend  to  shew 
Their  clients,  not  themsely  es  * 

"  Tia  all  a  trick,  these  all  are  shams 

By  which  they  mean  to  cheat  you. 
But  have  a  care  I— for  you're  the  lambs  ; 
And  they  the  wolves  that  eat  you. 

"  Nor  let  the  thought  of  no  delay 

To  these  their  courts  misguide  you ; 
Tl8  you're  the  showy-horse,  and  they 
The  jockeys  that  will  ride  you." 

The  following  anecdote  has  been  related  by  Foote, 
and  will  show,  although  in  an  exaggerated  manner,  the 
absurd  prejudices  which  at  this  moment  subsist 
against  one  branch  of  the  profession*  But  for  such 
a  prejudice,  Foote  would  never  have  displayed  his  wit 
in  this  manner ;  and  we  do  believe  it  is  a  prejudice 
which  has  not  yet  followed  the  belief  in  ghosts  or 
the  dread  of  witches*  A  gentleman  in  the  country/ 
who  had  just  buried  a  relation,  an  attorney,  complained 
to  Foote  of  the  great  expences  of  a  country  funeral, 
"  Why,  do  you  bury  attorneys  here  ?"  gravely  en- 
quired Foote.  "  Yes,  to  be  sure:  how  else  ?"  "Oh ! 
we  never  do  that  in  London."  "  No !"  exclaimed  the 
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other,  much  surprised^  **  why  how  do  you  manage 
then  ?"  "  Why  when  the  patient  happens  to  die,  we 
Liy  him  out  in  a  room  over  night  by  himself,  lock 
the  door,  throw  open  the  sash,  and  in  the  morning 
he  is  entirely  off/'  "  Indeed,"  said  the  gentleman, 
amassed,  "  and  pray  what  becomes  of  him  ?"  "  Why, 
that  we  cannot  exactly  tell,  not  being  acquainted  with 
supernatural  causes.  All  that  we  know  of  the  matter 
is,  that  there  is  a  strong  smell  of  brimstone  in  the 
room  the  next  morning  1"*  Foote  had  an  especial 
aversion  to  attomies.  One  of  this  profession,  certainly 
not  remarkable  for  the  integrity  of  his  character, 
having  a  dispute  with  a  bailiff,  brought  an  action 
against  him,  which  Foote  recommended  to  be  com- 
promised. The  parties  agreed  to  do  it,  but  differed 
as  to  who  should  be  arbitrator,  and  at  length  requested 
Foote  to  act  in  that  capacity.  "  Oh  !  no  !'*  said  Foote, 
*^  I  might  be  partial  to  one  or  other  of  you,  but  I  tell 
you  what,  I'll  do  better — I'll  recommend  a  thief,  as  a 
common  friend  to  both." 

*  At  one  of  the  ferries  on  the  Po,  on  one  occasion,  every  hone 
was  readily  induced  to  enter  the  ferry  boat,  except  one,  which 
Btood  obstinately  on  the  bank,  and  refused  to  move ;  at  length 
a  passenger  went  up  to  the  horse  and  whispered  in  his  ear,  on 
which  the  refractory  beast  suffered  himself  to  be  led  into  the 
boat.  The  ferryman  begged  to  know  the  words  which  had 
brought  about  the  change.  The  passenger  replied,  that  he 
had  said  to  him,  "  Sicome  I'anima  de  cabtior  cato  va  al  casa  del 
diavolo,  cosi  va  tu  sopra  questa  barca."  *'  As  the  soul  of  a 
wicked  lawyer  that  cheats  his  clients,  goes  to  the  house  of  the 
.^evil,  so  leap  thou  into  this  boat." 
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There  is  no  fact  better  authenticated  th  .n  that 
respectable  solicitors,  most  especially  in  the  country, 
80  far  from  promoting,  positively  impede,  the  tide  of 
litigation.  We  say,  most  especially  in  the  country, 
not  as  in  any  way  desiring  to  reflect  on  the  character 
of  the  London  solicitors,  who  are  in  this  respect  by 
no  means  inferior  to  their  provincial  brethren,  but 
from  the  circumstance  that  a  litigious  spirit  is  more 
prevalent  amongst  the  dwellers  in  fields — the  Dandie 
Dinmonts,  and  those  of  his  class — than  amongst  the 
inhabitants  of  towns.  An  indisposition  to  sacrifice 
what  they  hold  their  rights  is  common  to  all  man- 
kind ;  but  the  Utigiously-disposed  vrill  not  yield  their 
rights  because  they  are  their  rights.  It  may  be  a 
barren  inheritance  for  which  they  struggle,  some 


little  patch  of  ground 


That  hath  in  it  no  profit  but  the  name.' 

The  process  they  know  to  be  costly,  but  then  their 

^  -^—  spirits  with  divine  ambition  puflfd 
Make  mouths  at  the  invisible  event ;" 


and  resolve 


it 


Greatly  to  find  quarrel  in  a  straw^ 
When  honour's  at  the  stake. 


Mr.  Chitty  mentions  an  anecdote  which  illustrates 
this.  An  attorney,  on  the  marriage  of  his  son,  gave 
him  £500,  and  handed  him  over  a  Chancery  suit,  with 
some  common  law  actions.  About  two  years  after- 
wards the  son  asked  his  father  for  more  business. 
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"  Why  I  gave  you  that  ci^ital  Chancery  suit/*  re- 
plied the  father,  ''and  then  you  have  got  a  great 
many  new  clients ;  what  more  can  you  want  ?  "  Yes, 
sir/'  replied  the  son,  ''but  I  have  wound  up  the 
Chancery  suit,  and  given  my  client  great  satisfaction, 
and  he  is  in  possession  of  the  estate."  "  What,  you 
improvident  fool,"  rejoined  the  father  indignantly, 
"  that  suit  was  in  my  family  for  twenty-five  years, 
and  would  have  continued  so  as  much  longer  if  I  had 
kept  it.  I  shall  not  encourage  such  a  fellow."  The 
sequel  of  the  story  is  that  the  father  died  a  few  years 
afterwards  in  comparative  poverty  while  the  son  con- 
tinued to  conduct  his  business  honorably  and  up- 
rightly for  fifteen  years,  and  has  now  retired  to  an 
estate  which  he  purchased,  and  where  he  resides  re- 
spected and  esteemed  by  all  who  know  him. 

Ili  former  times,  law-suits  were  neitlier  less  nume- 
rous or  less  prolonged  than  we  find  them  to  be  in  our 
own ;  and  of  this  we  have  many  evidences.  Indeed 
of  yore  it  was  a  favorite  system  pursued  by  the  law- 
yers towards  those  who  were  in  anjrwise  obnoxious 
to  them,  to  involve  them  in  heavy  law-suits. 

From  the  Paston  letters — a  curious  collection  of 
letters  written  in  the  fourteenth  century,  and  pub- 
lished by  the  late  Sir  John  Fenn — we  can  discover  the 
evidences  of  a  most  litigious  spirit  which  seemed  to 
pervade  the  upper  classes  of  society  at  that  time.  Sir 
John  Falstaff,  whose  name  is  familiar  to  us,  as  that  of 
one  of  Shakspeare's  happiest  and  most  humorous 
characters,  but  who  was  in  fact  a  most  gallant  and 
distingui^ed  warrior,  appears  from  this  correspoo- 
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dence  to  have  occupied  himself^  during  the  retirement 
of  his  latter  years,  with  bringing  and  defending  actions. 
His  whole  mind,  it  is  easy  to  see  from  the  tone  of  his 
letters,  was  turned  to  legal  subjects;  and  he  appears  to 
have  displayed  in  the  Courts,  as  bold  and  undaunted  a 
spirit,  as  that  which  marked  his  military  career. 

Amongst  the  Harleian  Collection,*  there  are  to  be 
found  many  ballads,  satirizing  the  extortionate  habits 
of  the  lawyers  of  ancient  times;  but  few  of  them 
possess  su£Scient  merit  to  recompense  the  trouble  of 
transcription.  One  of  the  most  remarkable  satires 
against  our  old  lawyers,  is  to  be  found  in  that 
strange  all^orical  poem  called  '*  Piers,  Plough- 
man's Vision,'*  written  in  the  reign  of  Edward  III. 
supposed  to  be  by  Langland,  a  secular  priest.  The 
following  extract  will  show  the  spirit  of  the  work  : — 


^  Conscience  and  the  kyng  into  the  court  wenten 
Wer  hoved  there  an  hundred  in  hoods  of  silke, 
Serjauntes  hitt  semede,  that  serven  at  the  barre. 
To  plede  for  penyes  and  pounds  the  lawe. 
And  not  for  our  Lorde'a  love  unloose  their  lyppe  once ! 
How  might  bet  metet  the  mist  on  Malverne  Hilles, 
Tlian  get  a  mom§  of  their  mouth  till  money  be  them  ahewid. 


fr 


In  another  part  of  the  same  work  we  find  the  same 
sentiments  expressed.  Piers  had  obtained  a  bull  of 
pardon  for  certain  persons. 

•  Harl.  MSS.  No.  2553.  70  b. 

t  They  %    Be  measured    §  Single  word.    Pier's  Plowman's 
Vision,  Passus  Primus.    We  have  taken  some  liberties  with  the 
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Men  of  lawe  had  lest,*  that  loth  were  to  plede. 
Bote  ihei  prC'tnanibus  were  payed  for  pledyng  at  barre, 
Ac  he  that  spendeth  his  speche  and  speketh  for  the  pour^ 
That  innocent  and  nudyf  is,  and  no  man  harm  wolde. 
And  conforteth  suche  in  eny  cas,  and  coveyteth  not  their 

geftes. 
And  for  the  love  of  onre  Lorde,  lawe  for  hem  declareth, 
Shal  have  grace  of  God  ynow  and  a  gret  joye  after. 
Beth  yware  ye  wisemen  and  witty  of  the  lawe. 
For  wen  ye  draweth  to  the  deth  and  indulgence  wolde  have, 
HiB  pardon  is  full  petit,  at  his  partynge  hennes. 
That  mede  of  mene  men  for  thdr  motyng  taketh. 
For  hit  is  simonie  to  selle,  that  send  is  of  grace. 
That  is  witt  and  water,  wynd  and  fuyer,  the  furthe. 
These  foure  shoulde  be  fre  to  alle  folke  that  hit  needed." 

It  was  without  doubt  for  the  purpose  of  cheddng 
the  rapacity  of  the  lawyers^  who^  grossly  ignorant 
themselves,  preyed  on  the  ignorance  of  the  people, 
that  it  was  found  necessary  by  the  l^slature  to  in- 
terfere. 

Edward  I.  directed  John  de  Mettingham,  then  Lord 
Chi&f  Justice  of  the  Common  Pleas,  and  the  other 
judges  of  that  court,  to  provide  and  ordain  certain 
attomies  and  lawyers,  who  should  be  ''the  most 
apt  for  their  learning  and  skill,*'  and  ''  who  might  do 
service  to  his  court  and  people."  Those  so  chosen 
were  to  follow  his  court,  and  transact  the  affiurs 
therein.  The  king  and  his  council  considered  that 
"  sevenscore"  were  su£Scient  for   the  purpose,  but 

spelling  and  punctuation  to  render  it  more  intelligible  to  the 
general  reader.    *  Least   f  Needy. 
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left  it  to  the  discretion  of  the  judges  to  appoint  a 
greater  or  less  number,  as  they  might  think  proper. 
The  different  classes  of  persons  mentioned  as  thence- 
forth following  the  law  as  a  profession,  were  stated 
to  be,  servientes — ^narratores — attomati — et  appren- 
ticii.  It  is  supposed  that  the  apprenticii  were 
students;  at  an  after  period  they  were  practising 
barristers. 

By  the  83  Hen.  VI.  it  was  recited  that  there  had 
formerly  been  only  six  or  eight  attomies  in  the 
counties  of  Norfolk  and  Suffolk  altogether,  and  that 
the  number  had  increased  to  eighty,*  the  greatest 
part  of  whom  incited  the  people  to  suits  for  small 
trespasses ;  for  remedy  of  which  it  enacted,  that  there 
should  be  six  for  Suffolk,  six  for  the  county  of  Nor- 
folk, and  two  for  the  city  of  Norwich.  Ignorance 
also  is  imputed  to  this  superfluity  of  attomies,  al- 
though Mr.  Barrington  says  the  parliament  which 
enacted  this  law  was  itself  equally  obnoxious  to  the 
charge. 

So  greatly  were  the  lawyers  disliked  in  former 
times,  that  whenever  there  was  a  popular  tumult, 
they  were  sure  to  be  singled  out  as  an  object  of  venr 
geance  by  the  rioters.  The  complaint  of  Jack  Cade 
was  that  of  the  common  folk  in  his  days :  '^  Is  not 
this  a  lamentable  thing,  that  of  the  skin  of  an  inno- 
cent lamb  should  be  made  parchment  ?   that  parch- 

*  In  the  course  of  twenty  years,  the  number  of  attomiea  in 
an  assize  town  increased  from  thirty  to  sixty,  while  the  number 
of  causes  increased  from  thirty  to  forty. 
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ment  being  scribbled  o*er  should  undo  a  man  T*  His 
first  command,  when  he  entered  London,  was,  as 
Shakspeare  has  represented  it :  '*  Now  go  some  and 
pull  down  the  inns  of  court :"  and  so  effectually  did 
his  followers  execute  this  behest,  that  they  burnt  the 
Temple  with  its  libraries,  and  murdered  all  the 
students  and  **  practisers'*  that  they  could  meet  with. 
When  Wyatt's  rebellion  broke  out  in  the  first  year 
of  Queen  Mary's  reign,  and  the  rebels  were  march- 
ing upon  London,  so  great  was  the  consternation  of 
the  lawyers  anticipating  their  fate,  should  the  insur- 
rection have  proved  successful,  that  they  are  said  to 
have  pleaded  in  Westminster-hall  "  in  harness." 

The  charge  of  immoralily  which  has  been  advanced 
against  the  lawyers,  and  firom  which  we  have  striven 
to  vindicate  them,  has  been  brought  against  the  courts. 
The  laW|  we  are  told,  does  not  present  to  us  a  system 
of  right  and  duties^  determined  by  legislative  autho- 
rity and  enforced  by  judicial  sanctions.  By  the  law 
not  only  are  we  not  commanded  to  do  what  we  oi^ht 
to  do,  but  even  permitted  to  do  what  we  ought  not  to 
do.  Falsehood  and  deception,  it  is  contended^  are 
positively  sanctioned  by  the  law  of  £ngland ;  and  a 
passage  in  a  well  known  and  justiy  admired  text  book 
is  cited  in  support  of  this  position. 

"  A  purchaser,'*  says  Sir  Edward  Sugden,*  "  can- 
not obtain  any  relief  against  a  vendor  for  false  affir- 
mation  of  value;  it  being  deemed  the  purchaser's 

*  Treatise  on  the  Law  of  Vendors  and  Parchaaers.    Introd. 
p.  3.  7th  edition. 
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own  folly  to  credit  a  nude  assertion  of  that  nature.'^ 
As  an  authority  for  this^  the  case  of  Harvey  v.  Young, 
reported  in  Yelverton  (p.  20.)  is  given.  The  dictum 
which  immediately  foUows  is  one  which  it  might  have 
been  thought  required  the  citation  of  no  case  to  sup- 
port ;  but  the  authority  of  Ekins  v,  Tresham  (1  Leo. 
102)  is  duly  given.  "  Value  consists  in  judgment  and 
estimation,  in  which  many  men  differ." 

"  Moral  writers,"  observes  Sir  Edward  Sugden,  in 
the  commencement  of  the  work  from  which  we  have 
been  extracting,  ''  insist  that  a  vendor  is  bound,  in 
foro  conscientice  to  acquaint  a  purchaser  with  the 
defects  of  the  subject  of  the  contract.  Arguments  of 
some  force  have,  however,  been  advanced  in  favor  of 
the  contrary  doctrine,  and  our  law  does  not  coincide 
urith  this  strict  precept  of  morality.  If  the  pur- 
chaser was,  at  the  time  of  the  contract,  ignorant  of 
defects  [in  the  estate],  and  the  vendor  was  acquainted 
with  them,  and  did  not  disclose  them  to  the  pur- 
chaser, yet  if  they  were  patent  and  could  have  been 
discovered  by  a  vigilant  man,  no  relief  will  be  granted 
against  the  vendor.  The  disclosure  of  even  patent 
defects  may  he  esteemed  a  moral  duty,  but  it  is  what 
the  civilians  term  a  duty  of  imperfect  obligation. 
Vigilantibus,  non  dormientibus  jura  subvenieunt  is  an 
ancient  maxim  of  our  law,  and  forms  an  insurmount- 
able barrier  against  the  claims  of  an  improvident  pur- 
chaaer." 

According  to  the  same  authority,  it  appears  ta  be 
doul>tful  whether,  "  if  a  vendor  know  that  there  is  a 
latent  defect  in  his  estate,  which  the  purchasers  could 
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not  by  any  attention  whatever^  possibly  discover,  it  is 
not  clear  that  he  is  not  bound  to  disclose  his  know- 
ledge, although  the  estate  be  sold  expressly  subject  to 
all  its  faults." 

These  instances  have  been  brought,  and  not  without 
reason  to  establish  the  position  that  the  law  of  England, 
with  whatever  wisdom  it  may  be  framed,  and  what- 
ever pretensions  its  professors  may  advance,  in  many 
and  important  instances  it  is  at  variance  with  the  ac- 
knowledged principles  of  sound  morality.  There  is 
little  difficulty  in  advancing  charges  of  this  kind 
against  any  system  of  law,  and  there  is  none  with 
which  we  are  acquainted,  that  is  not  obnoxious  to 
tlie  like ;  it  is  a  matter  of  rather  greater  difficulty  to 
effect  a  redress  of  the  evils  charged.  Much  needless 
comparison  and  difficulty  has  arisen  in  relation  to  the 
subject,  from  the  popular  misconception  of  the  nature 
of  that  system  which  we  denominate  **  equity ^law^ 
and  which  is  by  many  well-meaning  persons  supposed 
to  consist  in  notions  of  pure  abstract  justice.  They 
believe  that  the  duty  of  the  chancellor  is  to  enforce, 
as  between  parties,  the  performance  of  what  good 
faith  and  right  feeling  would  dictate;  not  knovring 
that,  as  we  have  already  shown,  this  term  denotes  a 
rigorous  system  of  law  founded  upon  precedent,  and 
recc^^nizing  principles  which  it  is  no  more  constitu- 
tional to  violate  or  depart  from,  than  it  is  for  the 
judge,  sitting  on  the  bench  of  a  common  law  coiurt, 
to  despise  or  neglect  the  decisions  of  his  predecessor, 
or  the  express  declarations  of  an  act  of  parliament. 

Against  our  system  of  pleading  it  has  been  fre- 
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quently  objected^  that  it  sanctions  and  positively 
invites  the  commission  of  falsehood^  thinly  disguised 
under  the  plea  of  fictions  generally  understood  to  be 
such.  The  fiction  by  which  the  jurisdiction  of  the 
three  superior  courts  of  common-law,  in  Westminster- 
hall^  has  been  equalized,  has  been  made  the  subject 
of  serious  complaint.  Sham  pleas,  and  the  various 
counts  usually  permitted  in  declarations  in  former 
times,  aroused  the  hostility  of  those  who  thought  with 
Lord  Mansfield,*  that  "  the  rules  of  pleading  arc 
founded  in  strong  good  sense,"  and  who,  with  him, 
believed  that  "by  being  misunderstood  and  misap- 
plied, they  are  often  made  use  of  as  instruments  of 
chicane."  Speaking  of  Sir  Matliew  Hale,  Bishop 
Burnet  says,  "  His  father  was  a  man  of  that  strict- 
ness of  conscience,  that  he  gave  over  the  practice  of 
the  law,  because  he  could  not  understand  the  reason 
of  giving  colour  in  pleadings,  which,  as  he  thought, 
was  to  tell  a  lye.  And  that,  with  some  other  things 
commonly  practised,  seemed  to  him  contrary  to  that 
exactness  of  truth  and  justice,  which  became  a  chris- 
tian, so  that  he  withdrew  himself  &om  the  inns  of  court 
to  live  on  his  estate  in  the  country."  "  Colour,"  says  Dr. 
CoweU  "  signifies,  in  legal  acceptation,  a  profitable  plea 
but,  in  truth,  false ;  and  hath  this  end,  to  draw  the  trial 
of  the  cause  from  the  jury  to  the  judges."  He  gives 
the  following  instance : 

"  In  an  action   of  trespass  for   taking  away  the 
plaintiff's  beasts,  the  defendant  saith,  that  before  the 

♦  Robinson  r.  Ralcy,  1  Burr.  214. 
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plaintiff  had  any  thing  in  them  he  himself  was  pos- 
sessed of  them  as  of  his  proper  goods^  and  delivered 
them  to  A  to  deliver  to  him  again  when  he  and  A 
gave  them  to  the  plaintiff;  and  the  plaintiff  supposing 
the  property  to  be  in  A  at  the  time  of  the  gift,  took 
them  from  the  plaintiff,  whereupon  the  plaintiff  brings 
an  action :  that/'  adds  Dr.  CoweU/^  is  a  good  colour  and 
a  good  plea." 

In  the  year  1730,  very  serious  efforts  were  made  to 
remedy  the  grievances  to  which  the  defects  of  ''  law 
and  lawyers  *'  had  subjected  his  Majesty's  faithful 
subjects.  Throughout  the  different  Ridings  of  York- 
shire large  meetings  were  held,  in  which  petitions  to 
parliament  were  adopted,  declaring  the  evils,  and  in- 
treating  a  remedy.  The  petition  of  "  the  justices  of 
peace,  gentlemen,  and  grand  juries  of  the  West 
Riding  of  the  county  of  York,"  complained  "  that  it 
most  frequently  happened  that  none  of  the  grand  jury- 
men, serving  at  the  quarter  sessions  understood  Latin, 
yet  were  obliged  to  make  their  presentments  or  indict- 
ments upon  oath  in  that  language  :  That  when  the 
proceedings  of  justices  of  peace  were  removed  by 
certiorari,  the  returns  were  to  be  made  in  a  character 
and  language  unknown  to  any  but  the  learned  in  the 
law,  which  puts  justices  to  great  expence  in  feeing 
counsel  to  draw  the  same :  That  special  pleadings  are 
found  to  be  not  only  expensive,  intricate,  and  dila- 
tory, but  highly  prejudicial  to  the  property  of  the 
subject ;  since  many  persons  have,  merely  by  the 
strict  rules  of  pleading  and  uncertainty  thereof,  lost 
their  estates :  That  by  some  mismanagenient  in  the 
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execution  of  a  late  good  and  profitable  law^  the  num- 
ber of  attorneys  continued  to  be  excessive,  and  men 
of  known  infamous  character  had  been  lately  admitted 
in  the  courts  to  practise  in  that  profession."  This, 
with  other  petitions  of  a  similar  nature  was  referred 
to  a  committee  of  whom  Sir  George  SaviUe  was 
chairman;  and  who  reported  to  the  house  their 
opinions  (inter  alia)  that,  in  the  words,  of  tlie  petitions, 
"  special  pleadings  are  very  expensive,  intricate,  and 
dilatory,  and  highly  prejudicial  to  the  happiness  of  the 
subject."  By  the  4th  Geo.  II.  c.  ^6,  which  passed  in 
consequence  of  the  recommendation  of  this  com- 
mittee, nothing  was  done  towards  remedying  the  evil 
complained  of  except  requiring  that  law  proceedings 
should  be  prepared  in  the  vernacular  tongue,  and  that 
the  practice  of  writing  them  in  a  peculiar  (commonly 
called  court)  hand  should  be  altogether  abolished. 

Much  censure  has  been  cast  on  the  profession  for 
the  manner  in  which  they  have  discharged  the  duties 
that  have  devolved  on  them  as  coimsel  for  the 
prisoners  arraigned  at  the  bar  of  criminal  justice. 
Availing  themselves  of  mere  technical  inaccuracies 
in  the  indictment,  they  secure  for  the  guilty  an  escape 
from  the  punishment  to  which  their  offences  rendered 
them  so  justly  obnoxious.  There  are  many  in- 
stances of  this  nature  which  frequently  occurring  will 
readily  suggest  themselves  to  the  minds  of  our  readers. 
The  following  case  not  only  illustrates  the  point, 
but  is  exceedingly  remarkable  and  interesting  and 
well  deserves  perusal  in  itself: 

In  lS03,  Mr.  Swainston  the  cashier  of  the  Bank, 
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called  upon  Mr.  Bish  the  stock-broker,  and  requested 
him  to  purchase  £50,000  in  the  three  per  cent, 
consols  for  him,  *'  for  the  openng"  as  it  is  called. 
Mr.  Bish,  considering  this  speculation  a  little  too 
hazardous,  without  some  security  against  the  flue 
tuation  of  the  market,  declined  entering  into  it 
unless  security  was  deposited  with  him  to  the  amount 
of  six  per  cent.  To  this,  Swainston  acceded,  and 
afterwards  brought  to  him  three  exchequer  bills. 
When  Mi,  Bish  saw  these  bills  he  instantly  re- 
membered that  they  had  been  sold  to  the  Bank, 
and  being  well  aware  that  exchequer  bills  bought  by 
the  Bank  are  never  circulated  again,  immediately  sus- 
pected that  something  was  wrong,  and  without  hinting 
his  surmises  to  Mr.  Swainston,  forthwith  acquainted 
the  governors  and  directors,  with  the  facts.  This  led 
to  enquiry. 

In  the  presence  of  a  director  and  an  officer  of  the 
Bank,  Swainston  declared  that  an  Exchequer  bill 
bought  by  the  Bank,  could  not  by  any  possibility  get 
again  into  circulation,  and  when  he  was  asked  whether 
he  had  any  concern  in  a  transaction,  respecting  ex- 
chequer bills  with  Mr.  Bish,  replied,  that  he  had 
purchased  some  stock  for  a  friend  through  Mr.  Bish, 
with  whom  he  had  deposited  some  Exchequer  bills  as  a 
security.  When  asked  to  mention  his  friend's  name, 
he,  at  first,  declined,  but,  on  being  pressed,  named  a 
gentlemen  in  a  banking  house  at  the  west-end.  He 
said  that  these  bills  could  not  be  Bank  Exchequer 
bills,  and  once  or  twice  looked  into  the  ''bought 
book"  in  which  all  similar  bills  are  registered,  and  de- 
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clared  that  they  were  not  entered  there.  When  he 
had  left  the  room^  a  director  examined  the  book  and 
found  the  very  bills  properly  entered.  Upon  this, 
the  bank  immediately  instituted  a  prosecution  against 
the  prisoner. 

After  Mr.  Garrow,  who  appeared  for  the  Bank,  had 
concluded  his  address,  in  which  he  detailed  these  cir- 
cumstances, Mr.  Erskine  rose  and  took  an  exception 
to  the  indictment.  In  every  count  the  prisoner  was 
charged  with  secreting  and  embezzling  exchequer 
bills.  Unless,  therefore,  the  pieces  of  paper  which 
the  prisoner  had  taken  could  be  proved  to  be  exche- 
quer bills,  the  indictment  must  be  quashed.  It  was 
quite  clear,  argued  the  counsel,  that  the  Lords  of  the 
Treasury  have  jio  authority  to  issue  exchequer  bills, 
except  imder  act  of  parliament.  Under  an  act  passed 
in  1799,  power  was  given  to  them  to  issue  exchequer 
bills  to  a  certain  amount,  "  in  like  manner  and  form 
and'underand'subject'to  the  like  rules  and  directions  as 
and' in  a  certain  act  were  given,"  with  a  proviso  that 
every  exchequer  issued  under  the  authority  of  that  act 
should  be  signed  by  the  auditor  of  the  exchequer  or 
some  person  in  his  place  duly  authorised  to  sign  the 
same  by  the  Lords  of  the  Treasury.  Now  the  bills 
in  question  were  signed  by  a  Mr.  Jennings,  who,  in 
the  year  1799,  was  duly  authorised,  conformably  with 
the  provisions  of  the  act,  to  sign  the  exchequer  bills. 
But  this  authority  extended  no  farther  than  the 
limitation  of  the  act  of  1799 :  and  no  authority  had 
been  given  to  him  to  sign  those  of  the  two  last  issues. 

o 
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The  bills,  however,  that  were  thus  irregularlj  signed, 
were  not  consequently  void,  for  an  act  had  been 
passed  expressly  to  declare  them  legal,  but,  in  that 
act,  there  was  a  clause,  providing  that  it  should  not 
extend  to  the  case  of  any  prisoner  now  charged  with 
any  crime.  The  Lord  Chief  Baron  ruled  the  objection 
fatal,  and  directed  the  jury  to  acquit  the  prisoner. 

The  attachment  to  mere  technicalities  which  has 
been  always  mentioned  as  detracting  so  much  finom 
the  title  of  the  legal  character  to  respect  has  had  a 
very  great  tendency  to  preserve  to  the  law  a  unifor- 
mity and  certainty,  without  which  it  would  have 
been  a  science,  merely  in  name. 

Judge  Buller,  so  eminent  for  his  skill  in  special 
pleading,  had  a  great  respect  for  mere  forms,  often  of 
no  value.  He  once  expressed  his  apprehensions  that 
an  indictment  laying  the  property  in  James  Hamilton, 
commonly  called  Earl  of  Clanbrassil,  was  bad,  as 
Hamilton  was  earl  by  right,  and  not  by  courtesy. 
The  other  judges,  however,  considered  the  objection- 
able words  as  merely  words  of  surplusage,  not  vitiat- 
ing the  indictment. 

In  the  case  of  Marsham  v  Buller,  (2  Roll  Rep.  21) 
which  was  an  action  of  trespass,  the  jury  found  for  the 
plaintiff,  and  gave  a  half-a-farthing  damages.  Richard- 
son, in  arrest  of  judgment,  said  that  the  damage  which 
a  jury  give  ought  to  be  valued,  and  there  was  no  such 
coin  as  half-a-farthing.  Doddridge  J.  said  to  Richard- 
son, "your  purse  is  full ;  but  if  you  were  at  Oxford, 
you  would  get  a  draught  of  beer  for  half-a-farthing," 
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Houghton  J.  said,  you'may  hecvejieri  facias  (execution 
against  his  moveables)  and  levy  hal£-a  farthing  by  an 
egg.     So  the  plaintiff  had  judgment. 

The  reports  of  cases  which  wagers  have  formed  the 
subject,  afford  some  amusing  instances  of  ''  the  curi- 
osities of  Law."  For  most  of  these  eases  we  are  in- 
debted to  a  very  interesting  lecture  on  the  subject, 
delivered  by  the  late  Mr.  Dodd,  at  the  Law  Institu- 
tion. 

In  Andrews  <?.  Heme  (1  Lev,  S3)  the  court  of 
King's  Bench  tried  a  wager  of  £30  to  £1,  that 
Charles  Stuart  would  not  .be  king  of  England  in 
twelvemonths,  he  being  then  in  exile,  and  it  being 
six  months  before  the  restoration,  it  was  decided  that 
the  bet  was  good,  for  though  Charles  was  king  when 
it  was  made,  he  was  out  of  possession. 

In  1771,  a  Mr.  Pigot  bet  a  Mr.  Codrington  600 
guineas,  that  his  father  would  survive  Mr.  Codring- 
ton's  father — Sir  William,  the  father  of  Codrington 
was  then  a  little  turned  fifty  while  Mr.  Pigot's 
father  was  upwards  of  seventy.  An  arrangement 
was  afterwards  made,  by  which  the  earl  of  March 
agreed  to  stand  in  Pigot's  place,  and  reciprocal  pro- 
mises were  accordingly  given  between  the  earl  and 
Pigotw^  It  turned  out  that  at  the  moment  of  making 
the  bet,  that  Pigot's  father  was  actually  dead.  The 
question  for  the  consideration  of  the  court  was,  whether 
Mr.  Pigot's  ignorance  of  his  father's  death  absolved 
him  from  the  wager.  The  court  seemed  to  have  treated 
it  like  the  case  of  the  policy  of  a  ship,  containing 
the  words,  "  lost  or  not  lost,"  that  is,  as  if  the  words, 
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"  dead  or  not  dead/'  had  been  inserted  in  the  bet  and 
held  that  Mr.  Pigot  had  lost  the  wager.  The  gross 
indecency  of  the  bet  seems  never  to  have  occurred  to 
their  l<Mrdship6. 

Of  bets  that  injuriously  affect  third  persons,  it  has 
been  decided  no  actions  will  lie.  Upon  this  prrndple. 
Sir  Yicary  Gibbs,  when  chief  justice  of  the  court  of 
common  pleas^  refused  to  entertain  an  action  upon 
a  bet  whether  the  celebrated  Johanna  Southcote 
was  enceinte  or  not.  During  the  long  wars  in  the 
reign  of  Queen  Anne,  wagers  upon  their  conse- 
quences became  so  numerous,  that  the  7  Ann.  c.  16, 
was  passed  for  the  express' purpose  of  declaring  them 
illegal.  Some  cases  of  a  similar  character  to  those 
quoted  will  be  found  in  Mr.  Dodd*s  lecture. 

Most  undoubtedly  the  charge  of  immorality  so 
often  and  readily  advanced  against  the  law,  was  just 
in  a  great  measure  in  reference  to  the  criminal  law, 
as  it  existed  in  the  days  before  the  besom  of  reform 
had  swept  the  floor  of  Westminster  Hall. 

The  case  of  William  Potter,  who,  in  the  assizes  for 
Essex,  in  1814,  was  capitally  convicted  of  the  offence 
of  cutting  down  trees,  is  an  illustration  of  this  re- 
mark. According  to  the  evidence  of  the  committing 
magistrate,  given  before  a  select  committee  in  the 
house  of  commons  on  criminal  laws,  in  1819,  Potter 
was  'a  very  bad  character,  and  owed  a  spite  agaiift  a 
miller  in  the  neighbourhood,  who  had  him  com- 
mitted for  snaring  hares.  The  miller  had  planted 
an  orchard  of  young  trees,  of  which  he  had  taken 
especial  care :  upon  getting  up  one  morning  he  found 
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all  his  trees  cut  down.  He  went  to  a  neighbouring 
magistrate  and  complained^  stating  his  suspicions  of 
Potter.  The  magistrate  issued  his  warrant,  and  had 
Potter  biought  before  him,  and,  upon  comparing  his 
shoe  with  the  footsteps  in  the  orchard,  committed 
him  to  prison.  The  offence  was  proved  against  him, 
and  indeed,  before  the  trial,  he  confessed  it — ^he  was 
convicted,  and  received  sentence  of  death,  in  spite  of 
a  petition  for  mercy  signed  by  the  clergyman,  the 
committing  magistrate,  and  several  of  the  inhabitants 
of  the  parish.  This  was  the  only  execution  with 
which  we  are  acquainted  in  pursuance  of  this  law. 
This  man  was  punished,  not  for  the  offence  which  he 
committed,  but  for  his  general  bad  character. 

Mr.  Wilberforce  stated  in  the  House  of  Commons, 
that  had  Mr.  Pitt's  life  been  spared,  it  was  his  in- 
tention to  have,  at  an  early  period,  prepared  a  digest 
of  the  whole  criminal  law. 

The  following  ludicrous,  but  well  known  cases  are 
worth  citation,  illustrating  in  some  degree  the  morality 
of  the  law: — 

A  the  attorney  of  B,  brought  an  action  against  C 
for  saying  to  B,  your  attorney  is  a  bribing  knave,  and 
hath  taken  twenty  pounds  of  you  to  cozen  me.  Judge 
Warburton  held  the  words  not  actionable,  for  an 
attorney  cannot  take  a  bribe  of  his  own  client ;  but 
Hobart  said  he  might,  when  the  reward  exceed 
measure,  and  the  end  against  justice,  as  to  raize  a 
record,  &c.  And  Hobart  says,  after  he  had  spoken. 
Justice  Warburton  began  to  stagger  in  his  opinion,  so 
the  plaintiff  had  judgment.    Hob.  8, 9 ;  and  1  Roll.  53. 
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One  Howel  Gwin  was  convicted  of  foiging  a  deed, 
by  putting  a  dead  man's  hand  to  it^  and  condemned 
to  £100  fine,  and  to  stand  in  the  pillorj  two  hours 
before  the  hall  door. 

Memorandum,  he  cut  off  a  dead  man's  hand,  and 
put  a  paper  and  a  seal  into  it,  and  so  signed,  sealed, 
and  delivered  the  deed  with  the  dead  hand,  and 
swore  that  he  saw  the  deed  sealed  and  delivered. 
Stale's  Rep-  362. 

A  man  and  his  vidfe  had  lived  a  long  time  together  ; 
and  the  man,  having  at  length  spent  his  substance, 
and  living  in  great  necessity,  said  to  his  wife,  that  he 
was  now  weary  of  his  lifci  and  that  he  would  kill 
himself:  the  wife  said  that  she  would  die  with  himf 
whereupon  lie  prayed  her  that  she  would  go  and  buy 
some  rats-bane,  and  they  would  drink  it  together ; 
which  she  accordingly  did,  and  she  put  it  into  drink, 
and  they  both  drank  it  off:  the  husband  died ;  but 
the  woman  took  salad  oil,  which  made  her  vomit,  and 
she  recovered.  Query,  if  murder  in  the  wife. 
Moor.  754. 

A  says  to  B,  one  of  us  is  peijured.  B  says  to  A, 
it  is  not  I.  And  A  says  I  am  sure  it  is  not  I.  B. 
shall  have  an  action  for  these  words,  for  the  sub- 
sequent words  show  apparently  that  he  intends  him. 
Coe.  V.  Chambers,  1  Roll.  75. 

Justice  Twisden  said,  he  remembered  a  shoemaker 
brought  an  action  against  one,  for  saying  he  was  a 
cobler ;  and  though  a  cobler  be  a  trade  of  itself,  yet 
h  was  held  the  action  lay  in  Chief  Justice  Glyn's 
time.    Mod.  Rep.  foL  19. 
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libel  for  calling  a  man  a  knave  :  prohibition  lies, 
because  in  tbe  time  of  Henry  VI.  knave  was  a  good 
addition.     Week's  case,  Latch,  156;  1  Siderf.  149. 

One  said  of  a  justice  of  the  peace,  He  is  a  logger- 
headed^  a  slouch  headed,  and  a  bursen-bellied  hound. 
This  is  no  cause  of  indictment  before  justices  of  the 
peace  in  their  sesssions,  partly  for  want  of  jurisdiction, 
and  partly  because  the  words  are  not  actionable. 
This  was  assigned  for  error  after  judgment.  1 
Keb.  6S9. 

The  inequality  of  the  law  is  something  illustrated 
by  the  following  decisions. 

If  a  man  say  of  a  counsellor  of  law,  '*  Thou  art  a 
daffa-down-dilly,  an  action  lies"  (I  Yin.  Abb.  465). 
**  He  hath  no  more  law  than  Mr.  C's  bull."  »  These 
words  spoken  of  an  attorney,  the  court  inclined  to 
think  that  they  were  actionable,  though  it  had  not 
been  pleaded  that  C  had  a  bull.  (1  Sid.  3S7.  fol,  8, 
Pasch.  8,  Car.  11.)  The  chief  justice  was  of  opinion, 
that  if  C  had  not  a  bull,  the  scandal  was  greater :  and 
the  court  held  that  to  say  of  a  lawyer,  "  He  hath  no 
more  law  than  a  goose,"  is  also  actionable.  There  is 
a  query  added,  whether  saying,  '^  He  hath  no  more  law, 
than  the  man  in  the  moon ;"  the  law  doubtlessly  con- 
templating the  possibility  of  there  being  a  man  in 
the  moon,  and  he  a  sound  lawyer.  To  say  to  a  man, 
"  You  enchanted  my  bull"  (Sid.  424) ;  to  say  "  thou 
art  a  witch,"  or  *'  that  such  a  person  bewitched  my 
husband  to  death,  is  clearly  actionable.  (Cro.  £liz» 
SIS.)  On  the  other  hand,  you  may  say  if  you  please  of 
another, "  That  he  is  a  great  rogue,  and  deserves  to 
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be  hanged  as  well  as  G.,  who  waa  hanged  at  New- 
gate ;"  because  this  is  a  mere  expression  of  opinion, 
and  perhaps  you  might  think  that  G  did  not  deserve 
hanging.  (T.  Jones.  157.)  You  may  say  that  you 
know  *'  Mr.  Smith  struck  his  cook  on  the  head  with 
a  cleaver,  and  cleaved  her  head ;  that  one  leg  lay  on 
one  side,  and  one  on  the  other,"  because  it  is  only  to 
be  inferred  that  thereby  Mr.  Smith's  cook  died,  and 
this  in  the  reported  case  is  not  stated.  (Cro.  Jac.  8L) 
A  fortiori^  you  might  say,  "  Mr.  Smith  threw  his 
wife  into  the  river,  and  she  never  came  up  again,**  or 
*'  Mr.  Smith  cut  off  Jack  Style's  head,  and  walked 
with  it  into  Leicester  town ;"  for  this  is  all  inference. 
The  equalily  in  considering  persons  for  which  our 
law  has  been  so  much  bepraised,  did  not  attach  to  it 
in  early  times.  *'  Some  trespasses,"  says  Brittcm, 
^'  do  deserve  a  greater  punishment  than  others,  as  tres- 
passes committed  in  a  time  of  peace  against  knights 
or  other  honourable  personages  by  Ribands  or  such 
vile-like  persons,  in  which  case  our  pleasure  is,  that  if 
a  Ribaud  be  attainted,  at  the  suit  of  any  knight,  of 
having  feloniously  struck  him  without  any  provoca- 
tion from  the  knight,  the  Ribaud  shall  lose  the  hand 
with  which  he  offended."  The  Ribands  here  spoken 
of  were  sturdy  beggars.*  The  House  of  Commons  at 
sundry  times  have  considered  that  the  property  and 
persons  of  its  members  are  to  be  tendered  more  clearly 
than  those  of  others  of  her  Majesty's  subjects.  They 
came  on  one  occasion  to  the  following  resolution : — 

•  Cotton.  Abridgment  of  the  Records,  p.  200,  No.  62.  3  Inst 
141.    Britton.  Franklin,  p.  167. 
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Uesolyedy  That  it  is  the  opinion  of  this  committee 
that  Sir  Richard  Ferrot,  having  entered  into  possession 
of  a  cellar  in  the  occupation  of  a  tenant  of  Charles 
Fitzroy  Scudamore,  Esq.  a  member  of  this  house^  is 
thereby  guilty  of  a  breach  of  the  privilege  of  this 
house*"  The  house  thereupon  ordered,  "  That  the 
siiid  Sir  Richard  Ferrot  be  for  his  said  breach  of  pri- 
vilege taken  into  custody  of  the  Serjeant  at  arms  at- 
tending this  house."* 

The  FiUglish  law,  it  is  usually  said,  is  a  law  of  mer- 
cy, affording  every  favourable  presumption  to  the 
criminal,  and  preferring  to  suffer  the  escape  of  the 
guilty,  than  to  incur  the  possibility  of  subjecting  the 
innocent  to  pimishment.  Against  the  propriety,  against, 
even,  the  wisdom  of  these  principles,  we  are  not  going 
to  contend,  but  it  has  always  appeared  to  us,  that 
the  use  that  has  been  made  of  them,  and  the  extent  to 
which  they  have  been  pushed,  in  practice,  have  mili- 
tated somewhat  against  the  objects  for  which  laws 
and  judges  and  lawyers  exist — the  due  administration 
of  justice. 

M.  Cottu,  in  comparing  the  English  and  French 
jurisprudence,  expresses  his  admiration  of  the  maxim, 
*'  that  no  one  is  bound  to  criminate  himself,"  and  ap- 
proves of  the  practice  of  our  courts  in  not  subjecting 
the  accused  to  examination.  But  we  are  free  to  con- 
fess, that  it  seems  to  us  something  more  than  doubt- 
ful how  far  our  procedure  in  that  respect  is  worthy 
the  commendation  it  has  received.  "  When,"  as  is  ob- 
served by  the  Quarterly  Reviewer,  "you  have  accumu- 

•  Comm.  Joum.  I6th  March,  1670. 
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lated  suflicient  evidence  of  guilt  to  imprison  a  citizen, 
jou  are,  surely,  by  every  principle  of  common  justice, 
required  to  hear  what  he  can  plead  in  his  defence* 
That  his  defence  may  lead  to  his  conviction  is  true,  but 
surely  so  it  ought  if  he  be  guilty  ;  no  man  speaks 
falsely  against  himself,  and  no  one  bilt  the  individual 
can  truly  relate  all  the  circumstances  which  justice 
has  a  right  to  know,  or  at  least  a  right  to  inquire  into. 
In  no  case  can  it  be  supposed  that  the  prisoner  is  to 
he  forced  to  answer  ♦  *  ♦  Prisoners  if  they  were 
allguiky  and  all  prudent,  would  soon  learn  the  advan- 
tage of  holding  their  tongues  \  but  if  the  innocent  or 
the  indiscreet  choose  to  speak,  what  principle  of  jus- 
tice or  equity  forbids  us  to  examine  them  ?**  It  hap- 
pens, and  not  unfrequently,  that  at  the  commission  of 
a  crime,  none  is  present  but  the  individual  by  whom 
the  crime  was  committed.  Unless,  therefore,  it  be 
lawful  to  inquire  of  him  where  he  was  on  a  particular 
day,  the  ends  of  justice  might  be  defeated.  Surely  if 
it  be  held  consistent  with  mercy  and  equity  to  commit 
to  prison  any  person  whose  character  had  previously 
been  without  reproach,  merely  upon  suspicion  that  he 
had  violated  the  law,  it  cannot  be  held  less  merciful  or 
less  equitable  to  subject  that  person  to  interrogatories 
the  aim  and  effect  of  which  is  to  attain  the  purposes  of 
that  law.  Our  judges,  from  motives  of  humanity, 
have  uniformly  exhibited  a  disposition  to  discourage 
the  prisoner  from  saying  anything  that  would  crimi- 
nate himself.  Mr.  PhiUips,  in  his  "  State  Trials/ 
observes,  that  a  contrary  system  would  not  only  ine- 

♦  Quart.  Rev.  vol.  xmi.  p-  253- 
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establishing  any  instituticMi  or  framing  any  system, 
regard  should  uniformly  be  had  to  the  character  (if 
the  term  may  be  allowed)  of  the  machinery  by  whidi 
it  is  intended  to  be  carried  out.  Now,  looking  to  the 
wise  and  merciful  spirit  in  which  our  criminal  juris- 
prudence has  been  administered — ^a  spirit  in  remarka- 
ble contrast  to  the  strict  letter  of  the  law,  we  may, 
we  trust,  without  the  slightest  fear  of  abuse,  entrust 
to  our  judges  the  discretionary  power  of  examining 
the  prisoner  or  not  as  they  should  think  fit.  Perhaps 
it  would  be  as  well,  seeing  the  matter  requires  some 
caution  to  adopt  M.  Dumont's  suggestion  and  confine 
the  occasions  upon  which  the  prisoner  should  be  ex- 
amined to  those  in  which  the  evidence,  without  his 
testimony  would  be  defective.*  It  is  also  worthy  of 
remark,  that  the  practice  of  not  examining  the  prisoner 
is  confined  to  England,  and  has  arisen  there  only  since 
the  Revolution. 

Another  part  of  the  same  system,  springing  from 
the  same  principle,  is  ludicrously  absurd,  if  indeed  it 
deserves  not  severer  censure.  If  a  prisoner,  even,  one 
against  whom  the  evidence  is  so  clear,  that  chance  of 
escape  he  has  none  ;  weighed  down  with  remorse 
for  the  crime  that  he  has  committed — desirous  in  no- 
wise to  escape  the  arm  of  that  justice  which  he  has 
offended — willing  to  make  all  the  atonement  in  his 
power,  places  upon  the  record  an  admission  of 
his  guilt ;   the  judge  and  the  jury,  charged  as  they 

*  Mr.  Bentham,  whose  principles  can  scarcely  be  charged  with 
inhumanity,  has  always  regarded  our  present  custom  as  the  re- 
sult of  prejudiced  and  misguided  feelings  of  pity 
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are  with  the  detection  of  offences,  and  the  pun- 
ishment of  offenders,  combine  their  voices  with  one 
accord  to  induce  die  unhappy  culprit,  against  his 
conscience,  to  withdraw  his  plea,  and,  by  the  assertion 
of  a  positive  imtruth  to  avail  himself  of  some  techni- 
cal informality  in  the  indictment  or  perhaps  merely 
to  undergo  the  mockery  of  a  trial. 

Hayton,  in  his  history  of  the  Tartars,  observed  of 
that  people  "  that,  although  in  other  respects  they  are 
most  notorious  liars,  yet  in  two  things,  they  strictly 
observe  the  truth :  first,  no  man  amongst  them  even 
arrogates  to  himself  the  glory  of  an  exploit  which  he 
hath  not  peiformed ;  and  secondly,  whoever  has  com- 
mitted a  crime  though  such  as  he  knows  vdll  cost  him 
his  life  when  he  is  examined  by  his  lord,  he  will  never 
conceal  the  matter." 

To  tell  a  lie  to  a  judge,  was,  in  former  times 
held,  of  itself,  a  capital  offence.  There  is,  in  our 
custom,  something  strangely  revolting  and  indeed 
opposed  to  right  reason  as  well  as  sound  morality. 
There  has  been,  however,  for  many  years  afloat  on 
that  wild  flood,  '^  the  still  vexed  Bermothes,"  public 
opinion,  strange  notions  with  regard  to  criminal  law 
which  if  once  adopted  into  our  jurisprudence,  if 
once  brought  into  practical  operation,  would  prove,  if 
proof  were  needed,  how  little  or  at  least  to  how  little 
purpose,  political  philosophy  is  cultivated  in  this 
country.  As  it  is,  intelligent  foreigners  have  been 
greatly  struck  by  the  strange  anomaly  which  our  crim- 
inal law  and  procedure  present.  An  anomaly  still 
more  striking  and  remarkable  it  was  a  short  time  ago. 


^ 
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What  could  they  think  of  a  law  the  most  rigorous  in 
its  provisions  and  the  most  lax  in  its  administration ; 
affixing  the  severest  penalty  to  every  offisnce^  yet  with 
that  penalty  rarely  enforced  and  the  intentions  of  the 
legislature  repeatedly  defeated.**  And  his  astonish- 
ment would  not  diminish  at  all|  when  in  looking 
more  closely,  he  observed  the  means  by  which 
this  strange  contradiction  was  accomplished.  The 
injured,  not  prosecuting — juries,  acquitting  in  the  face 
of  the  clearest  evidence,  and  judges,^  sworn  to  admin- 
ister the  law  seeking  with  anxious  eyes  for  every  flaw 
and  inaccuracy,  which  might  shelter  those  of  whose 
guilt  it  is  impossible  that  they  could  entertain  a  mo- 
ment*s  doubt.  This  arose  from  the  undue  severi^  of 
the  law ;  and  it  has  taught  legislators  a  lesson,  by 
which  it  is  likely  that  they  will  profit,  that,  in  affixing 
to  any  offisnce  a  penalty  they  must  have  respect  to 
public  opinion,  being  careful,  not  only  to  award  no 
penalty  which  they  consider  as  too  severe  but  being 
careful,  also,  to  award  no  penalty  which  that  great 
mass,  the  public,  of  which  prosecutors,  witnesses,  the 
jurymen  and  judges  are  integral  parts,  do  not  consider 
as  appropriate.     This  is  necessary  in  short  in  order  to 

*  Is  there  not  something  absurd  in  the  maziin  that  the  judge 
should  be  the  prisoner's  counsel  f  Should  the  judge  sit  there  for 
any  other  purpose  than  that  of  mstractingthe  jury  in  the  lav  of 
the  case  and  of  acquaintiDg  them  with  the  efl^Bct  and  substance  of 
evidence  ?  It  certainly  is  desirable  that  if  any  counsel  sit  upon  the 
bench  it  should  be  the  counsel  for  the  prisoner;  but  far  better 
than  this  would  it^be,  that  no  counsel  should  sit  there  at  all. 
The  mind  of  the  judge  should,  which  if  the  maxim  were 
stated  were  fuHy  carried  oat»  it  couid  not  be^  wholly  unbiassed. 
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secure  that  the  giultj  may  receive  some  pimisbment 
at  all,  but  really  the  matter  assumes  a  very  serious 
character  when  we  consider  how  necessarily  incom- 
petent to  judge  in  questions  of  this  kind,  the  public 
must  be,  seeing  that  these  are  questions,  on  which, 
those,  whose  intellects  are  of  the  highest  order  and 
whose  information  is  the  most  extended  as  well  as  the 
most  accurate,  are  greatly  divided.  Unless  you  mean 
that  there  are  some  crimes  which  are  not  to  be  effi- 
ciently repressed,  it  is  absurd  to  say  as  the  public 
do,  that  the  severity  of  a  punishment  is  to  be  propor- 
tioned to  the  immorality  of  the  crime.  We  have 
dwelt  however  too  long  on  this  subject. 

We  may,  however,  in  dismissing  it,  express,  with 
many  others,  our  regret  that  a  change  has  not  been 
effected  in  the  manner  in  which  oaths  are  administered 
in  our  courts  of  justice.  There  can  be  nothing  more 
unseemly,  nothing  more  irreverent  than  the  system  at 
present  pursued :  it  contrasts  very  remarkably  with  the 
way  in  which  this  ceremony  is  performed  in  the  crimi- 
nal courts  in  Scotland.  There,  the  administration  of 
an  oath  is  esteemed  so  important,  as  well  as  so  solemn, 
an  act,  that  it  is  intimated  to  no  one,  but  the  judge 
presiding;  and  those  who  have  attended  these  courts 
can  bear  us  out  in  the  assertion,  that  it  is  always  ad- 
ministrated with  becoming  reverence  and  gravity.  We 
would  also  avail  ourselves  of  this  opportunity  of  re- 
cording how  heartily  we  concur  with  those  persons 
who  have,  of  late,  been  striving  to  reduce  the 
number  of  occasions  on  which  the  law  requires  an 
oath  to  be  taken.     It  is  to  be  apprehended  that  the 
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present  system  has  promoted  perjuiy,  and  could  be 
abandoned  without  danger.  Mr*  Pemberton,  in  a 
speech  he  delivered  last  session  in  the  House  of  Com- 
mons, told  a  stoiy  of  a  boy  who  was  put  into  an 
attorney's  office  as  clerk,  and  who,  on  being  asked  by 
one  of  his  friends,  how  he  got  on,  "  Oh,"  he  replied, 
*'  surprisngly,  I  already  swear  to  service,  and  I  shall 
swear  to  merits,  next  term."  The  anecdote  excited 
much  amusement:  it  might  have  caused  a  sensation  of 
another  character. 

It  is  in  a  great  measure,  things  of  this  kind  which 
has  induced  that  low  estimate  of  '^  the  morality  of 
Law  and  Lawyers,'^  which  we  have  been  considering. 
But  we  cannot  help  thinking  that  it  was  scarcely  fair 
'  that  in  the  public  mind  one  branch  of  the  profession 
should  be  so  heavily  judged,  and  still  more,  knowing 
the  truth  of  the  case  that  the  highest  branch  should 
have,  in  obedience  only  to  a  vulgar  prejudice,  have 
lent  some  currency  to  the  scandal. 

It  is  true  that  the  estimation  in  which  the  solicitors 
were  held  by  the  bar  in  former  times  was  very  diffe- 
rent to  what  it  is  at  present.  Yet  even  now  we  are 
pained  by  seeing  the  ancient  prejudice,  which  should 
never  have  survived  its  cause,  still  operating  in  the 
minds  of  men  worthy  of  better  things.  We  remem- 
ber, not  long  ago,  in  the  court  of  chancery,  a  then 
attorney-general,  displaying  it  to  an  extent  which  at 
once  disgusted  and  surprised  every  one  present.  He 
was  making  some  assertion,  which  the  solicitor  on 
the  other  side  evidently  believed  unsupported  by  facts 
— this  conviction  he  expressed  to  his  counsel  in  a  low 
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whisper — bo  low  that  the  writer  who  was  nearer  him 
than  the  attorney-general,  could  not  catch  a  word  of 
what  passed — ^but  ''Mr.  Attorney/'  evidently  con- 
scious that  his  rme  was  detected,  turned  round  to  the 
oflfending  solicitor  and  exclaimed  with  a  voice  of 
thunder  and  an  action  peculiarly  Demosthenic^  ''  Sir, 
I  desire  that  whenever  /  am  speaking,  you  and  every 
other  attorney  in  thU  court  ^^ng  the  temfi^ 
row  before  him)  will  not  venture  to  interrupt  me." 

Sir  William  Garrow  had  a  peculiar  dislike  to  at- 
tomies — He  hated  them  to  a  degree  that  made  him 
behave  to  them  with  positive  ferocity.  Sir  Yicary 
Gibbs  concurred  in  this  aversion.  Indeed,  ''Vine- 
gar, "  is  said,  to  have  punished  one  of  the  tribe  by 
boxing  his  ears  in  open  court.  This  ^as  of  course 
when  he  was  at  the  bar.  The  little  mean  dirty  tricks 
of  which  some  of  the  class  have  been  guilty,  entitle 
such  persons  to  be  despised  and  shunned.  Mr.*^ 
Chitty  relates  an  anecdote  of  a  young  attorney  who 
had  been  carrying  on  a  correspondence  with  a  young 
lady,  in  which  he  had  always,  as  he  thought,  ex- 
pressed himself  with  the  greatest  caution.  Finding, 
however,  that  he  did  not  perform  what  he  had  led 
the  lady  to  believe  that  he  would,  she  brought  an 
action  for  breach  of  promise  of  marriage  against  him. 
When  his  letters  were,'  produced  on  the  trial,  it  ap- 
peared that  he  had  always  concluded — "  this  without 
prefudicBf  from  your's  faithfully,  C.  D,."  The  judge 
facetiously  left  it  to  the  jury  to  determine  whether 
these  concluding  words,  being  from  an  attorney,  did 
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not  mean  that  he  did  not  intend  any  prejudice  to  the 
lady,  and  the  juiy  found  accordingly. 

It  is  very  far  from  our  intention  in  expressing  our 
belief  that,  as  a  number,  a  more  right-minded,  honor- 
able, and  useful  body  does  not  exist,  than  the  solici- 
tors of  England,  to  deny,  that  amongst  them  there 
are  not  to  be  found  some  worthy  of  being  character- 
ised in  very  different  terms.  We  do  wonder  that  the 
Law  Journals,  and  there  are  several  now  existing 
which  are  carried  on  in  a  rightspirit  and  with  fearless 
and  independent  tone  which  is'  highly  commendable, 
have  not  turned  their  attention  to  this  subject.  A 
few  timely  exposures  would  do  great  good. 

Perhaps  there  are  few  men  that  have  seen  much 
practice,  who  have  not  leamt  that  for  one  petty  fog- 
ging attorney  who  has  seduced  unwary  and  ignorant 
clients  into  litigation,  there  have  been  a  dozen  igno- 
rant buU-headed  revengeful  people  who  have  sought 
the  law  as  a  means  of  vengeance  or  aggiandi^ment 
and  have  never  blamed  the  lawyer  but  when  they  lost 
their  cause.  Boz  has  told  a  story  of  a  man  who  was 
ruined  by  having  a  legacy  left  him ;  there  have  been 
more  instances  of  men  having  been  ruined  by  having 
won  a  law  suit.  Roger  North  relates  an  anecdote  of 
a  Mr.  Stutvile  who  had  exposed  himself  to  the  ven- 
geance of  an  individual  named  Robinson,  whose  do- 
mestic happiness  he  had  destroyed.  In  order  to  re- 
pair the  injury  he  had  done  he  gave  Robinson  a  bond 
for  £1500.  The  bond  was  prepared  by  a  scrivener, 
who  accidendy  omitted  in  the  conditionary  part,  the 
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words  "  else  to  remain  in  full  force/'  After  the 
sealing,  the  omission  was  discovered,  and  Robinson, 
in  a  terrible  passion,  posted  off  to  the  scrivener. 
*'  Here  is  a  condition,"  said  he,  '^  to  make  the  bond 
void,  but  none  to  make  it  good."  The  scrivener  told 
him  that  the  mistake  was  not  to  be  remedied,  but,  at 
last,  was  forcedly  to  insert  the  proper  words,  of 
which  fact  he  apprized  Stutvile.  North,  who  was 
Stutvile's  counsel,  apprehending  that  Robinson  would 
not  proceed  on  the  bond  until  the  scrivener's  death, 
preferred  an  information  against  Robinson  for  forgery 
who  dreading  the  conviction,  gave  up  the  bond.  ''  But 
this  unexpected  success,"  says  Roger  North,  *'  made 
such  an  impression  on  on  Stutvile's  wild  l»:ains,  that 
he  thought  there  could  be  no  law  suit  desperate;  and 
from  that  time  he  never  did  any  man  justice,  but 
ruined  himself  by  perverse  law  suits,  and  last  died  in 
gaol.  Perhaps  he  had  paid  the  £1500,  his  punish* 
ment  had  been  less." 

It  has  been  in  a  great  measure  the  honorary 
character  which  attaches  to  the  bar,  which  has  ob- 
tained it  so  high  a  degree  of  estimation.  On  this 
subject  Mr.  Coleridge  has  used  the  following  lan- 
guage :  "  I  would  be  sorry,"  says  lie,  "  to  see  the 
honorary  character  of  the  fees  of  barristers  and  phy- 
sicians done  away  with.  Though  it  seems  to  be  a 
shadowy  distinction,  yet  I  believe  it  to  be  beneficial 
in  effect.  It  contributes  to  preserve  the  idea  of 
profession,  of  a  class  which  belongs  to  the  public  ;  in 
the  employment  and  remuneration  of  which  no  law 
interferes,  but  the  citizen  acts  as  he  likes /oro  cori" 
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Lawyers  are,  it  is  notoriousy  a  class  least  anxious 
of  any  *'  to  go  to  law."    Their  antipathy  to  appearing 
before  a  court  in  any  other  diape  than  that  of  repre- 
sentatives of  other  individuals,  results,  as  we  may 
fairly  suppose,  from   the  intimate  knowledge  they 
possess  of  '^  what  a  law  suit  is/'     It  has  been  related 
of  Mr.  Marryatt,  the  eminent  king's  counsel,  that 
some  time  after  he  had  retired  from  practice,  being 
present   at  a  conversation,  in  which  some  remark* 
ed  on] "  the  glorious   uncertainty  of  the   law,"  he 
observed  with  great  animation,  "  If  any  man  were  to 
claim  the    coat    upon    my  back,  and  threaten  my 
refusal  with  a  law  suit,  he  should  certainly  have  it ; 
lest  in  defending  my  coat,  I  should  find  that  I  was 
deprived  of  my  waistcoat  abo."    Dunning  is  known 
to  have  dreaded,  above  all  things,  becoming  involved 
in  litigation.   One  day,  on  returning  to  his  house  near 
town,  he  was  met  in  the  front  garden  by  the  gardener, 
full  of  complaints  of  some  **  owdacious  fellow,"  whom 
he  had  found  trespassing  in  one  of  the  neighbouring 
fields.     *^  Well,  and  what  did  you  say  to  him  ?"  in- 
quired Dunning.     *^  Oh  !  sir,  I  told  him  if  I  found 
him  there  again,  you  would  be  sure  to  prosecute 
him."     *^  You  may  prosecute  him,  yourself,  John,  if 
you  like ;  but  I  tell  you  what,  he  may  walk  about 
my  fields   till  he  is  tired,  before  /  will  prosecute 
him !" 

The    lawyers,    we    presume,    hold    the    doctrine 
'*  meglio  e  megro  accordo,  che  grassa  sentenza."^  How 

*  A  lean  agreement  is  better  than  a  hi  sentence. 
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fortunate  for   them  [that  every  body  else  does  not 
think  so  too  ! 

If  we  may  believe  an  old  writer,  the  lawyers  of 
ancient  times  were  more  conspicuous  for  attention  to 
their  clients  interests,  than  for  the  amiahiUty  of  their 
demeanour  at  home.  Spe&king  of  a  great  lawyer  of 
his  day,  Sibs  observes,  ^'  For  his  conversation  in  his 
family,  hee  was  very  milde  and  gentle  at  all  times : 
not  as  some,  who  being  sweetened  with  a  fee,  are 
wonderfull  milde  and  calme  to  their  clients,  but  are 
lions  in  their  owne  houses."*  The  writer  would 
hardly  have  dwelt  on  such  a  point  if  the  character  of 
lawyers  had  not  been  so.  The  wealth  and  eminence 
of  the  lawyers  and  the  doctors  was  probably,  however, 
causes  of  the  dislike  which,  in  former  times,  was  borne 
towards  them.  There  is  an  old  apothegm  which 
says,  "  Dat  Galenus  opes ;  dat  Justinianus  honores, 
Astronomicus,  Logicus,  semper,  egenus  exit."  «  Law- 
yers," says  Wilson  the  Logician,  "  never  die  poor." 

*'  I  have  heard  old  men  say,  they  remembered  when 
lawyers,  at  the  beginning  of  a  term,  would  stand  at 
a  pillar  in  Paul's,  Temple  Bar,  the  comer  of  Chan- 
cery Lane,  and  other  avenues,  attending  the  coming 
in  of  their  countrymen,  with  cap  in  hand  comrteously 
saluting  them,  and  inquiring  what  business  brought 
them  to  town;    not  much  unlike  watermen  plying 

*  The  Bride's  Longing  for  her  Bridegroom's  Second  Com- 
ing— a  sermon  preached  at  the  funeral  of  the  Right  Worshipful 
Sir  Thomas  Crew  Knight,  Sergeant  at  Law,  to  his  majesttj 
By  the  late  learned  and  reverend  divine,  Richard  Sibs,  1638. 
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for  a  fare.  But  now  they  are  grown  to  that  height 
of  pride^  that  a  man  can  hardly  (after  long  attendance) 
come  so  near  a  great  lawyer's  study  door,  as  to  bid 
God  save  him  without  a  fee  or  bribe."* 

The  following  anecdote  should  have  appeared  in 
another  place.  It  deserves,  however,  insertion,  and 
we  trust  its  appearance  will  here  be  excused. 

It  has  been  related  of  Mr.  Justice  Lawrence,  a 
most  excellent  man  and  able  judge,  that  at  a  trial  at 
York  he  summed  up  decidedly  in  favour  of  the  de- 
fendant ;  but  having  given  the  case  further  consider- 
ation, it  appeared  to  him  that  he  had  altogeth^ 
mistaken  the  law.  A  verdict  having  been  recorded 
for  the  plaintiff,  he  had  no  redress ;  but  it  is  generally 
understood,  that  the  judge,  feeling  the  hardship  of  his 
situation,  left  him  in  his  will  a  sum  of  money  suf- 
ficient to  indemnify  him  for  the  loss  he  had  thus 
sustained. 

The  "  Morality  of  Law  and  Lawyers"  is  neither 
superior  nor  inferior  in  its  quality  to  the  morality  of 
any  other  class;  and  it  is  to  nothing  but  the  ig- 
norance of  calumniators  that  the  opinion  of  its 
inferiority  can  be  ascribed.  There  are  indeed  some 
practices  in  tlie  profession  which  we  would  fain  see 
abandoned,  and  we  are  confident  that  their  abandon- 
ment without  diminishing  the  actual  gains  of  the 
lawyer  would  tend  considerably  to  exalt  him  in  the 
estimation  of  the  public.    We  refer  to  those  fictitious 

*  Some  advertiseBientfl  for  the  new  election  of  burgesses  for 
the  House  of  Conunons,  1646. 
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charges  which  swell  the  amount  of  the  solicitors  bills, 
charges,  often  for  work  not  done  by  them,  or  perhaps 
not  done  at  all;  charges,  sometimes  for  the  merest  tri- 
fles and  performance  of  the  most  insignificantrduties. 
Every  one  who  has  been  honoured  with  the  perusal  of 
a  document  of  this  kind,  will  recall  to  his  recollection 
the  words  "  Term  fee,"  "  Procuration  fee,"  "attend- 
ing counsel  and  delivering  brief,"  "  attending  to  get 
deeds  stamped;"  "drawing  lease  for  a  year;"  and 
numberless  other  items  of  a  similar  character  which 
have  crowded  the  awful  sheets.  Now  when  it  is  re- 
membered that  it  is  some  errand  boy  or  inferior  clerk 
whose  services  are  valued  at  ten  shillings  a  week,  that 
leaves  the  brief  at  the  counsel's  chambers,  the  fee, 
usually  charged  with  surely  appears  too  high ;  and, 
also,  that  it  is,  in  nine  cases  out  of  ten,  a  stationer 
that  obtains  the  stamps  affixed  to  the  parchment, 
for  which  he  is  paid  nothing,  the  charge  for  this 
can  hardly  be  defended,  nor  can  the  sum  which  the 
client  is  called  on  to  pay  for  drawing  a  lease  for  a 
year,  a  merely  formal  document,  be  defended,  seeing 
that  it  is  invariably  prepared  either  by  the  aforesaid 
clerk  or  the  aforesaid  stationer.  We  could  continue 
our  remarks  on  this  subject  much  longer  but  enough 
has  been  said  to  direct  public  attentinn  to  the  subject 
We  allude  to  it  in  a  spirit  the  very  reverse  of  hos- 
tility to  the  solicitors ;  we  do  so  with  no  other  wish 
than  that  they  would  reform  their  practice  and  put 
down  by  the  most  effectual  means  possible,  the  mali- 
cious and  ungenerous  insinuations  to  which  they 
have  been  subjected.     We  are  far  from  believing  them 
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as  a  body  over-paid ;  it  is  not  the  amount  of  their  gains 
we  challenge ;  it  is  the  fonn  and  means  in  which  and 
by  which  these  gains  are  acquiied  to  which  we  object. 
We  believe  that  the  fair  amount  of  these  gains  has  in 
modem  times  been  greatly  diminished  through  the 
activity  of  interlopers  and  the  deficiencies  of  the  law. 
In  the  country,  at  this  moment  there  are  a  consider- 
able number  of  persons  neither  certificated,  nor  attor- 
nies  prosecuting  a  thriving  practice,  greatly  to  the 
detriment  of  those  who  to  fit  themselves  for  their 
profession,  have  spent  a  considerable  time  in  study 
as  well  as  paid  heavy  duties  to  the  government 
Tins  is  an  evil  which  cries  aloud  for  speedy  remedy, 
and  we  do  trust  that  in  fairness,  and  for  the  protection 
of  an  honourable  profession  something  will  speedily 
be  done. 
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A  GRAND  JURY. 
[Vol.  I.  page  19.] 

'  Sir  John  Dodderidge,  who  was  one  of  the  joetices  of  the  Court 
of  King's  Bench  in  the  reign  of  James  I.,  having  found  fault 
with  the  sheriff  of  Huntingdonshire  for  impannelling  men  not 
qualified  to  be  on  the  grand  jury ;  the  sheriff  was  resolved, 
next  time  the  judge  came  that  circuit,  he  would  incur  no  such 
reproach.  The  following  is  a  list  of  the  jury  he  afterwards  im- 
pannelled : — 

Maximilian,  King  of  Tozland 
Henry,  Prince  of  Goodmanchester 
George,  Duke  of  Sopiersham 
William,  Duke  of  Weston 
William,  Marquie  of  Stukely 
Edward,  Earl  of  Hartford 


SIS  ITOTBS* 

Robert,  Lord  of  Wanley 
Richard,  Boron  of  Bythorpe 
Robert,  Banm  of  Winwiek 
Edmund,  KnigM  of  St.  Neot» 
Peter,  Esquire  of  Everton 
George,  Oentleman  of  Spaldock 
Robert,  Yeoman  of  Boeham 
Stephen^  Pope  of  Weston 
Humphrey,  Cardmdl  of  Kimboltoik 
William,  Bishop  of  Bugden 
John,  ^rdkdleaeoit  of  Paxton 
John,  Abbot  of  Stukeley 
Richard,  Friar  of  Ellington 
Henry,  Monk  of  Stukeley 
Edward,.  Priest  of  Graffham 
Richard,  Deacon  of  Gatsworth. 

There  is  one  circumstance,  however,  which  seems  to  impugn 

the  authenticity  of  this  anecdote,  which  is,  that  the  above  list 

only  exhibits  twenty  twa  names  ;  whereas  twenty  four  is  the 
usual  paneL 


LAWYERS'  OPINIONS  OF  LAW. 
[Vol.  L  page  )24.} 

The  extravagant  terms  in  which  the  law  of  England  has  been 
spoken  of  by  those  whose  occupations  must  have  rendered  them 

particularly  acq^uainted  with  its  defects,  have  begotten  in  the 
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public  mind  the  opinion  to  which  we  hare  already  alladed,  that 
law  reform  can  never  owe  any  thing  to  lawyers  themselves,  but 
that  it  must,  of  neccessity,  be  the  work  of  some  one  else. 

Since  the  days  of  Forteecoe,  the  lawyers  have  been,  with  but 
few  exceptions,  ''  de  landibus  Legum  Anglise." 

Fortescue,  himself,  asserts  that  the  laws  of  England  were  not 
only  very  good,  but  the  very  best  that  could  be  devised :  **  Quare 
non  immo  nou  (^timas  esse  Anglorum  consuetudines,  sicat 
non  dieere,  ita  nee  suspicari  fas  est.'*  Plowden  says,  that  the 
law  "  was  no  other  than  pure  and  tryed  reason."  Lord  Elles- 
mere  observes,  that  ''The  common  laws  of  England  are 
grounded  upon  the  law  of  God,  and  extend  themselves  to  the 
original  law  of  nature,  and  the  universal  law  of  nations."  Sir 
Edward  Coke  speaks  in  not  less  glowing  terms,  '*  Reason  is  the 
life  of  the  law ;  nay,  the  common  law  itself  is  nothing  else  but 
reason,  which  is  to  be  understood  of  an  artificial  perfection  of 
reason,  gotten  by  living  study,  observation,  and  experience, 
and  not  of  every  man's  natural  reason  for  nemo  nascitur  artifex. 
This  legal  reason  est  summa  ratio.  And,  therefore,  if  all  the 
reason  that  is  dispersed  into  so  many  several  heads,  were  united 
into  one,  yet  could  he  not  make  such  a  law  as  the  law  of 
England  is ;  because,  by  many  succession  of  ages,  it  hath  been 
fined  and  refined  by  an  infinite  number  of  grave  and  learned 
men,  and  by  long  experience  grown  to  such  a  perfection,  to 
the  government  of  this  realm,  as  the  old  rule  may  be  justly 
verified  of  it — neminem  oportet  esse  sapientiorem  legibus — no 
man  (out  of  his  own  private  reason)  ought  to  be  wiser  than  the 
law,  which  is  the  perfection  of  reason." 


S'2{1  NOTES. 

Lord  Cathcart,  who  had  spent  bia  fife  in  couita  and  campc^ 
taid,  that  he  could  form  a  dear  opinion  upon  most  of  the  ca»ee 
that  came  before  the  House  of  Lords. 

Sir  William  Jones,  when  a  boy,  and  preyious  to  the  time 
that  he  residved  upon  adopting  the  bar  as  his  profession,  read 
and  mastered  Ireland's  Abridgement  of  Coke's  Institates,  and 
with  such  attention,  that  he  frequently  amused  the  legal  friends 
of  bis  mother,  by  reasoning  on  them  in  old  cases,  which  were 
supposed  to  be  confined  to  the  learned  in  the  profession. 

1 1  is  well  known  that  many  English  gentleman,  detenues  at 
Verdun,  who  were  in  no  degree  connected  with  the  professioo, 
beguiled  the  tediousness  of  their  confinement  by  a  serious 
perusal  of  Coke  upon  Littleton,  and  have  often  spoken  after- 
wards of  the  great  mental  delight  which  it  afforded  them. 


THE  COURT  OF  CHANCERY. 

[Vol.  I.  page  152.] 

We  have,  in  the  text,  expressed  our  opinion,  that  the  views 
generally  entertained  respecting  the  origin  of  the  Court  of 
Chancery  are  altogether  unfounded.  To  those  who  are  anxious 
to  pursue  their  researches  into  this  very  interesting  and  im- 
portant question,  we  beg  to  recommend  Sir  Francis  Mgrave's 
able  Essay  upon  the  Original  Authority  of  the  King's  Coun- 
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cU.*'  Of  the  early  periods  of  our  constitutional  history,  much 
less  is  unknown  than  we  are  apt  to  suppose.  Little  credit  is 
due  to  those  writers  from  whom  we  hare  been  accustomed  to 
take  our  learning  on  this  subject.  They  were  denied  the  advan- 
tages which  we  possess  of  consulting  original  documents.  Of 
these,  some  of  the  most  valuable  have  been  published  under 
the  superintendence  of  the  record  commission,  to  which, 
however  just  may  have  been  censure  to  which  it  has  been 
subjected,  we  are  undoubtedly  under  great  obligations.  The 
chancellor's  authority  arose  out  of  that  which  the  king's 
council  anciently  exercised  in  advising  the  king,  who  was,  and 
by  fiction  of  law  still  is,  considered  the  foimtain  of  justice. 
The  judges  are  still  the  king*  $  judges,  although  it  hasten  long 
considered  that  the  sovereign  cannot  himself  take  p^g^^the 
proceedings  in  the  eourts.  He  must  speak  through  his  judges. 
This  Coke  told  to  James  I.,  when  that  most  meddling  and 
pragmatical  of  monarchs  desired  to  preside  in  the  King's 
Bench.  Edward  IV.  sat  in  the  King's  Bench  on  the  trial  of 
Alice  Ferrers,  and  the  judges  sat  at  his  feet.  He,  however, 
remained  silent  throughout  the  proceedings.  We  give  below  a 
specimen  of  a  bill  in  chancery,  of  the  reign  of  Richard  II.  We 
need  scarcely  remark  that  it  is  a  translation, 

"  To  the  very  honourable  and  very  reverend  father  in  God, 
the  archbishop  of  York  and  chancellor  of  England,  Robert 
Bruddiate  sheweth  and  grievously  complaineth  of  John  Foster, 
That  whereas  the  said  Robert  was  going  along,  in  the  peaoe  of 
our  lord  the  king,  the  Saturday  next  after  the  feast  of  Barna- 
bas, on  the  highway  on  the  other  side  of  the  town  of  Brentford,. 


Sm  NorEff. 

tlone  on  foot,  on  a  mesiage  to  carry  to  Mr.  Piers  at  Basiles* 
near  Oxford ;  there  the  aaid  John,  with  divers  persons  unknown, 
all  on  horseback,  met  the  said  suppliant  thus  alone,  on  foot, 
without  defence,  and,  on  him,  the  said  John>  cried,  with  a  loud 
Toice,  in  EngUsh,  "  Slay,  slay  the  thief ;  shoot,  shoot  the  thief." 
By  force  of  which  cry,  all  the  people  there  being,,  surrounded 
the  said  suppliant  in  great  numbers,  and  some  of  them  bent 
their  bows,  and  some  drew  their  swords  and  daggers  to  kill  the 
said  suppliant.  Whereupon,  among  other8>  a  servant  of  the 
said  John  Foster  shot  the  said  suppliant  with  an  arrow 
through  all  his  clothes  into  his  arm ;  and  thereupon  he  com- 
manded the  said  servant  to  eut  off  his  head,  and  the  stran- 
gers there  would  not  suffer  him.  Whereupon  the  said  John 
Foster  took  a  bow-string  and  threw  it  into  water,  and  then 
tied  his  hands  so  light  that  the  blood  gushed  out  of  his  fingers ; 
and  so  led  him  as  a  thief  to  the  town  of  Brentford,  and  there, 
in  the  presence  of  divers  persons,  he  would  have  killed  him 
with  his  dagger,  if  it  had  not  been  for  certain  esquires  of  my 
lord  the  duke  of  York,  when  the  said  suppliant  had  no  other 
expectation  than  that  of  his  death.  And  thus  they  brought 
him  in  such  durance  to  London,  and  put  him  into  a  house,  and 
went  in  haste  to  the  Comptor  of  London,  and  there  affirmed  a 
false  plaint  of  account  upon  Uie  said  suppliant  of  £1000;  and 
thereupon  hb  had  two  catchpoles  assigned  to  him  to  arrest  the 
said  suppliant ;  being  thus  in  custody,  he  was  delivered  by  the 
^aid  John  to  the  said  catchpoles,  led  by  both  hands  as  a  thief, 

*  Probablj  Besiles-Iegh,  five  miles  from  Oxford, 
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and  there>  by  the  force  of  the  gaid  plaint,  is  to  this  day,  de- 
tained in  strong  and  close  prison,  in  despair  of  his  life.  May 
it  please  yon,  for  love  of  the  Almighty,  to  examine  the  said 
John  on  this  matter,  and  to  investigate  his  cause,  that  to  do 
and  moreover  to  apply  remedy  and  right  to  the  said  suppliant 
for  [the  love  of]  God  and  in  work  of  charity." 

In  the  Lansdowne  MSS.  in  the  British  Museum  [No.  163], 
there  is  much  information  contained  respecting  the  court ;  it  is 
called  "Orders  explained  by  Mr.  Croke,  1554,  upon  the  estate 
of  the  Chancery  Courte."  There  are  some  particulars  worth 
extracting.  "The  lord  chancellor  hath  his  diett  out  of  the 
hanaper  towards  such  charges  as  he  is  and  was  wont  to  be  at, 
of  which  charges  some  be  now  out  of  use ;  as  to  have,  in  term 
time,  such  members  of  the  chancery  as  would  come  to  his 
house,  to  be  at  his  table,  and  a  chancery  table  in  the  hall  for 
their  darkes."  Anciently  "  there  were  three  or  four  clarkes  of 
the  aumore  (almonry)  at  meat  and  drinke  in  the  lord  chan- 
cellor's house,  which,  for  their  diett,  served  the  poor  suitors 
with  their^pces  (process)  without  fee. — The  clarke  of  the  crowne, 
the  clarke  of  the  hanaper,  and  the  ridinge  clarke,  have  allow- 
ance for  their  chambers  and  diett  in  the  lord  chancelor's  house, 
for  themselves,  or  their  deputies,  one  clarke  and  one  horse- 
keeper  a  peece ;  the  serjeant  at  armes,  and  one  servant ;  the 
sealer  and  the  chafer  of  wax ;  and  all  theis  except  the  clarke  of 
the  hanaper,  have  allowance  for  them  when  the  lord  chancelor 
doth  jomey,  and  not  otherwise,  llie  clarke  of  the  hanaper 
hath  his  allowance  for  horse-meat  in  his  patents.'* 

The  office  of  six  clerk  was  very  valuable,  for  we  find  that  in 
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the  reign  of  Charlee  I.  £6000  was  paid  to  the  earl  of  Portland 
to  procure  it  for  a  man. 


LORD  STOWELL. 

[Vol.  I.  p.  171] 


Lord  Stonrell  was  of  a  lively  temperament,  and  extremely 
fond  of  society.  He  acknowledged  to  Mr.  Croker,  that  he  was 
**  very  convivial,  and  readily  confeesed  his  partiality  to  a  bottle 
of  port."  One  day,  when  some  one  objected  to  the  practice  of 
having  dinners  for  parish  or  public  purposes,  **Sir,*'^8aid  Lord 
Stowell,  "  I  approve  of  the  dining  system ;  it  puts  people  in 
a  good  humour,  and  makes  them  agree  when  they  otherwise 
might  not:  a  dinner  lubricates  business.**  Many  of  Lord 
Sto well's  most  luminous  judgments,  it  is  understood,  were 
composed  under  the  influence  of  wine,  although  he  wa^  never 
guilty  of  any  thing  that  could  be  called  excess.  Boswell 
records  a  conversation  between  Scott  and  Johnson,  in  which 
Scott  asserted  that  Addison  wrote  some  of  his  best  Spectators 
when  excited  with  wine ;  an  assertion  which  Johnson  appeared 
unwilling  to  credit.  Stowell  was  in  the  habit  of  joining  the 
literary  parties  at  the  Mitre,  where  some  of  the  highest 
•rnaments  of  onr  literature  used  to  assemble.  He  would 
endeavour  to  induce  his  brother  John  to  accompany  him  to 
these  symposia ;  but  was  invariably  refused  with  the  constant 
phrase^  "  Brother,  \  sup  with  Coke  to-night.** 


KOTES.  325 


MR.  SERJEANT  COCKLE. 

[Vol.  I.  page  206.] 

Serjeant  Cockle's  convivial  powers  were  most  remarkable. 
He  was  once  retained  in  a  very  important  case  to  be  tried  at 
York,  and  attended  a  consultation  the  night  previously  to  de- 
termine on  the  line  of  defence.  To  the  consternation  of  his 
client>  the  Sergeant  entered  the  room  in  a  state  of  intoxication^ 
and  plainly  showed  that  he  was  in  no  condition  to  attend  to  any 
business.  He  assured  the  attorney,  however,  that  ''  all  would 
be  right  in  the  morning,"  an  assurance  which  did  not  give  him 
much  comfort.  Cockle  then  tied  a  wet  napkin  round  his  head 
and  desired  his  junior,  Mr.  Maude,  to  inform  him  of  the  prin- 
cipal points  in  the  case.  Afiter  this,  he  went  tO  sleep  for  a  few 
hours,  and  presented  himself  in  the  court  next  morning,  as 
fresh  and  ready  as  if  he  had  passed  the  night  in  a  very  different 
manner.  He  cross-examined  the  witnesses  with  his  usual  taet 
and  judgment,  and  his  address  to  the  court  was  as  spirited  and 
as  forcible  as  any  he  had  ever  delivered.  Not  only  did  he  suc- 
ceed in  obtaining  a  verdict  for  his  client,,  but  is  said  to  have 
distinguished  himself  in  a  greater  degree  than  he  had  ever  done 
before. 


SIR  SAMUEL  ROMILLY. 

[Vol.  II.  page  22.] 
In  early  life  Sir  Samuel  Romilly  became  attached  to  a  young 
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lady,  in  every  way  worthy  his  affections.    He  was  one  of  those 
"  Who  ne'er  was  blest  by  fortune*!  hand, 
*'  Nor  brightened  ploughshares  in  paternal  land,** 

with  nothing  hut  his  profession  to  rely  on,  and  with  both  his 
parents  dependant  upon  him  for  the  means  of  support.  His 
conduct  under  these  circumstances  was  creditable  to  his  head 
and  heart.  He  declared  his  passion  to  her,  who  was  their 
object,  and  was  delighted  to  discover  that  his  regard  was  re- 
turned. Acquainting  her  with  his  circumstances,  he  told  her, 
that  before  they  could  marry,  he  must  "make  two  for- 
tunes,"  one  for  those  to  whom  he  owed  his  existence — the 
second  for  herself.  He  applied  himself  to  his  gigantic  task  with 
industry  and  courage,  and  in  a  very  few  years  realized  a  suffi- 
cient sum  of  money  to  purchase  for  his  parents  a  competency, 
and  then  beginning  his  toil  again,  acquired  for  his  bride  *a 
second  fortune.'  Long  before  Romilly  became  known  at  the 
bar.  Parr  said  of  him  to  a  pupil  of  his,  ''  Mark  my  words — 
Romilly  is  a  great  man — ^we  who  are  his  friends  know  this  now; 
but  in  a  little  time  the  world  will  know  it"  After  RomiUy's 
death.  Parr  seldom  mentioned  his  name  without  a  sigh. 

"  I  did  not  like  Romilly,"  says  Dr.  Southey,  "  in  a  private 
Letter  to  Sir  Egerton  Brydges."  He  was  more  of  an  antique 
Roman,  or  a  modem  American,  than  an  Englishman  in  his 
feelings." 

The  self-possession  which  distinguished  Romilly,  and  is  men- ' 
tioned  in  the  teict  is  an  invariable  characteristic  of  a  truly  great 
mind.     Lord  Chesterfield  used  to  say  of  a  person  in  a  hurry, 
that  he  plainly  showed  his  business  was  too  much  for  him.  llie 
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Duke  of  Newcastle,  commemorated  in  Humphrey  Clinker,  was 
always  in  a  hurry.  It  used  to  be  said  of  him,  "  that  he  had 
lost  one  hour  in  the  morning  which  he  was  looking  for  during 
the  rest  of  the  day." 


LAW  LANGUAGE. 

[Vol.  IL  page  44,] 

In  an  old  book  entitled  "  A  Preparative  to  Pleading,"  pub- 
lished in  1765,  which  was  written  by  George  Townsend,  second 
prothonotary  of  the  Court  of  Common  Pleas,,  remarks  that 
"  there  is  not  a  sufficient  number  of  Latin  words  to  express 
English  words,  there  haying  been  inventions  of  many  things, 
whereof  not  a  few  proper  to  this  nation,  since  the  Latin  tongue 
flourished.  And  every  art  and  profession,"  he  adds,  *'  have 
many  coined  words  proper  and  peculiar  thereunto;  and  so 
lawyers  have  necessarily  framed  to  themselves  words  of  law- 
latin  for  the  more  signifieant  expression  of  things ;  as  mur- 
drum, for  murder;  manerinm,  a  manor;  acra,  an  acre—" 
He  also  observes  that,  ''for  want  of  fit  Latin  words,  our 
predecessors  have  used  somewhat  gross  Latin  words,  as  tot 
virgat,  ["t.  e.  totidem  virgatas,  so  many  yards;'']  velvette^ 
or  de  velvet,  for  velvet;  curtina,  a  curtain;  and  English 
words  only  with  de  le,  les  or  lez  before  them.''  Further  on  he 
remarks  that,  **  there  are  four  sorts  of  Latin  words ;  1.  Good 
Latin  allowed  by  the  grammarians.    2.  Words  significant  axkd 
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known  by  the  sages  of  the  Uv.  3.  False  or  ill  Latin  or  no 
Latin,  and  yet  haying  the  countenance  of  Latin.  4.  Words  in- 
Knsible  and  of  no  signification  and  which  hare  no  counte- 
nance of  law.  He  gives  the  following  direction  for  the  use  of 
Latin  in  pleading,  "Where  are  not  elegant  and  proper  Latin 
words  to  express  things  we  must  use  barbarous  words  if  they 
be  known ;  and  where  are  no  such,  we  may  coin  Latin  words 
adding  an  angUee. 

The  following  titles  of  a  few  chapters  of  a  MSS.  work  on 
chancery  practice  by  Lord  Keeper  Finch  (afterwards  Lord 
Chancellor  and  Earl  of  Nottingham)  wiU  exemplify  the  jaigon 
of  English,  Latin,  and  French,  familiar  to  the  lawyers  of  that 
day.  "Chap.  6.  Equity  yersus  purchasor  ne  sera.  Chap. 
r.  Equity  relieyes  en  plusors  cases  Pou  les  printed  livres 
deny  it.  Chap.  12.  Of  Trusts  in  general,  quid  siut.  Chap. 
30.  De  Anomalies.  Chap.  31.  L'ou  les  juges  del  common 
ley  ont  agreed  to  alter  it  sans  act  de  parlement,  et  l'ou 
nemy." 


NULLUS  CLERICUS,  NISI  CAUSIDICUS. 

[^ol.  II.  page  150.] 

That  most  aecomplished  Satirist,  Piers  Ploughman  in  lus 
Vision,"  writing  at  an  early  time,  refers  to  the  secular  employ- 
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mento  of  the  clergy  common  in  hie  time,  in  the  following 
words; 


"  Parsons  and  parish  priestes  plained*  to  the  bishop 
That  their  parishes  ben  poore,  suthef  the  pestilence'  tyme 
To  have  licens  and  leve  in  London  to  dwell. 
And  synge  for  symonie.t    The  wyle,  silver  is  swete. 
Bishop  and  bachelors,  both  maisters  and  doctors 
That  han§  care  and  cryst  and  crownynge  ben  to  kne 
Ben  chargid  with  holy  churche,  charyte  to  tolie 
That  is  leel  love  and  lif.    Among  lered  and  lewed  men 
Thei  leven  in  Londene  in  lentene  and  elles. 
Some  serven  the  king  and  his  silver  tellen 
In  the   checkkerell   and  the  chaunce  live,  chalengyng  his 
dettes. 

Of  wardes  and  of  wardemotes,  waives  and  strayes 

Somme  aren  as  seneschals  and  serven  of  lordes,  r. 

And  ben  in  stede  of  stywards." 

The  pestilence  referred  to,  is  the  awful  visitation  of  1350 
which  happened  about  twelve  years  before  the  date  of  this 
work,  and  which  so  greatly  devastated  the  country,  that  in 
many  parishes  there  were  not  left  sufficient  hands  to  till  the 
earth ;  the  clergy  in  this  way  lost  their  tithes,  and  many  came 
up  to  London,  some  of  whom  officiated  as  chancery  priests 


*  Complained.  f  Since.  %  Saying  Masses  for  Money. 

§  Have.        ii  Exchequer. 
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and  others,  we  may  readily  belioTe  devoted  themselves  to  the 
secular  occupations  of  the  lawyer  and  the  physician.  The 
dergy,  however,  affected  the  civil  law  the  most,  and  they 
attempted  frequently  to  obtain  the  introduction  of  its  pro- 
visions in  lieu  of  those  of  the  common  law.  From  the  hci 
that  our  chancellors  were  anciently  ecclesiastics,  we  kam 
the  reason  why  in  our  equity  system  so  much  of  the  civil  law 
is  apparent.    Civil  law  was  very  early  taught  in  England. 

In  1140  Vicarius  first  read  public  lectures  on  the  civil 
law  at  Oxford.  He  held  a  professorship  which  was  founded 
by  Theobald,  a  Norman  ecclesiastic,  whe  had  obtained  the 
archbishoprick  of  Canterbury.  This  prelate  seems  to  have 
been  fully  sensible  of  the  great  advantages  that  would  result 
to  his  order  from  the  inoculation  of  the  Engtish  people  with 
the  debasing  principles  of  the  civil  law.  Peter  of  Blois,  his 
chaplain,  says,  *'  in  the  house  of  my  master  are  several  learned 
men,  famous  for  their  knowledge  of  law  and  politics,  who 
spend  the  hours  between  prayers  and  dinner  on  lecturing, 
disputing,  and  debating  causes.  To  us,  all  the  knotty  ques- 
tions of  the  kingdom  are  referred,  which  are  produced  in  the 
common  hall,  and  each  in  his  order,  having  first  prepared 
himself,  declares,  with  all  the  eloquence  and  acuteness  in  his 
power,  but  without  wrangling,  what  is  wisest  and  safest  to  be 
done.  And  if  God  suggests  the  best  opinion  to  the  youngest 
among  us,  we  agree  to  it  without  envy  or  detraction."  [Epist.  6] 
How  near,  observes  a  writer,  was  this  introduction,  by  French- 
men, of  the  Roman  law  fulfilling  the  predictions  of  the  two 
Latin  Poets : 
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JuYKNAL    "  Gallia  cansidicos  docnit  Cacnnda  Brittanos. 
Virgil.       ''  Romanos  renim  dominos  gentemque  togatam. 


«» 


In  the  reign  of  Richard  II.  the  priory  df  Spalding  in  lin- 
colnahire^  appears  to  have  been  adorned  by  a  monk,  named 
Hugh  Qrvl],  famous  for  his  knowledge  of  the  law.  The 
Convent  of  Croyland,  with  whose  monks  this  priory  was  first 
supplied,  was  famous  for  the  legal  attainments  of  its  inhabi- 
tants— particularly  as  their  abbot  Ingulphus,  who  had  been 
the  chancellor  of  William  the  Conqueror,  writes,  for  their 
knowledge  of  the  English  crown  and  canon  law.  Their 
stewards,  proctors,  and  advocates  were  renowned.  By  this  con- 
vent, the  study  of  the  law  was  particularly  kept  up.  It  is  re- 
corded that,  in  the  reign  of  John,  the  priory  of  Spalding 
possessed  a  learned  lawyer,  who  was  also  graduate,  in  the 
person  of  Godfrey,  the  Cellaras.  In  the  reign  of  Henry  III. 
the  name  of  Henry  le  Moyne  is  recorded  as  an  intimate  friend 
of  the  vicar,  who  was  a  learned  common  lawyer  and  steward  of 
the  courts  of  Spalding  Manor.  He  cast  Lord  Henry  Long- 
ford abbot  of  Croyland,  and  Richard  Bardney  his  successor, 
and  Lord  William  de  Alban  a  rich  Baron,  in  the  king's  courts, 
on  behalf  of  his  tenants  and  vassals,  for  their  rights  of  and  to 
the  spacious  commons  which  they  enjoy  to  this  day.  This 
prior,  to  whom  Sir  W.  le  Moyne  was  so  great  a  friend,  was 
named  John  de  Spalding ;  he  was  a  Doctor  of  Laws,  and  emi- 
nent for  his  knowledge  of  canon  and  other  law.  He  was  sum- 
moned to  council  by  the  king's  writ,  49  Hen.  III.  1200  and,  so 
highly  was  he  esteemed  as  a  lawyer  that  he  was  appointed  one 
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one  of  the  king's  jnsticee^ittnenmt  for  the  city  of  Eater.     He 
■eem  to  have  been  chief  judge  in  the  Commiseion. 


OUR  STATUTE  LAW. 
[VoL  II.  page  56.] 


We  have,  on  more  occasions  than  one,  in  this  work  alluded 
to  the  defects  of  our  statute  lav,  and  the  difficulty  that  exists  of 
ascertaining  its  contents  and  of  apprehending  its  principles.  The 
statute  of  Frauds,  known  to  have  been  the  result  of  the  united 
labours  of  the  most  accomplished  lawyers  of  the  day,  was  the 
cause  of  so  much  litigation  that  it  has  been  said  to  have  been 
interpreted  at  the  cost  of  £100,000. 

We  have  already  adverted  to  the  confusion  which  pervades  our 
written  law.  No  doubt  the  house  of  commons  were  not  a  little 
surprised  when  they  were  told  by  Sir  MatthewRidley  that  if  any 
one  should  desire  to  ascertain  the  enactions  respecting  the  mode 
in  which  petitions  were  to  be  transmitted  to  members  of  pariia- 
ment  he  must  search  for  them  in  "An  Act  for  laying  an  additional 
duty  on  tea  and  coffee."  Sir  Robert  Peel,  in  bringing  forward 
his  measure  for  the  consolidation  of  criminal  law  adduced  seve- 
ral instances  of  the  necessity  that  existed  for  a  revision  of  our 
statute  code.  Amongst  these  he  mentioned  an  act  which  in- 
cluded within  its  operation  a  variety  of  objects  having  no  appa- 
rent relation  to  each  other.  The  title  of  the  act  was  ''  an  act 
for  the  better  securing  of  the  duties  of  customs  upon  certain 
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goods  removed  from  the  outports  and  otber  places  to  London ; 
for  regulating  the  fees  of  his  majesty's  customs  in  the  province 
of  Senegambia,  in  Africa ;  for  allowing  to  the  receivers-general 
of  the  duties  on  o£Gices  and  employments  in  Scotland^  a  proper 
compensation ;  for  the  better  preservation  of  hollies,  thorns, 
and  quicksets,  in  forests,  chases,  and  private  grounds,  and  of 
trees  and  underwoods  in  forests  and  chases ;  and  for  authorize 
ing  the  eiportation  of  a  limited  quantity  of  an  inferior  sort  of 
barley  called  bigg,  from  the  port  of  Kirkwall,  in  the  island  of 
Orkney/' 

There  is  nothing  more  thoroughly  Irish  than  the  old  Irish 
acts  of  parliament:  The  11  Eliz.  stat.  3.  ch.  1.  by  which  as 
he  is  therein  styled,  "  that  caitife  and  miserable  rebel,  Shane 
Oneile,"  is  attainted  in  an  instance  of  this.  In  the  recital  a  full 
history  of  the  rebellion  is  given  and  the  title  of  the  kings  of 
England  to  the  possession  of  Ireland  is  thus  learnedly  deduced. 
''  It  may  like  your  most  excellent  majesty  to  be  advertized  that 
the  auncient  chronicles  of  this  realm,  written  both  in  the  Latin 
English,  and  Irish  tongues,  alledge  sundry  auncient  titles  for 
the  kings  of  England  to  this  land  of  Ireland.  And,  first,  that 
at  the  beginning,  afore  the  comming  of  Irishmen  into  the  sayd 
land,  they  were  dwelling  in  a  province  of  Spain,  called  Biscan, 
whereof  Bayon  was  a  member  and  the  chief  citie.  And  at  the 
said  Irishmen's  comming  into  Ireland,  one  king  Gurmonde, 
Sonne  to  the  noble  king  Belan,  king  of  Great  Britain,  which 
now  is  called  England,  was  lord  of  Bayon,  as  many  of  his 
suecessors  were  to  the  time  of  king  Henry  the  second,  first 
conqueror  of  this  realm,  and  therefore  the  Irishmen  be  the 
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king  of  England  his  people,  and  Ireland  his  land.  Another 
title,  that  at  the  same  time  that  Irishmen  came  out  of  Biscay  as 
exiled  persons,  in  sixtie  ships,  they  met  with  the  same  king 
Gormond  upon  the  sea,  at  the  yles  of  Orcades,  then  coming 
from  Denmark  with  great  victory,  their  captaines  called 
Hiberus  and  Hermon  went  to  this  king  and  told  him  Che 
cause  of  their  comming  ont  of  Biscay,  and  ,'prayed,  with  great 
instance,  that  he  would  grannt  unto  them  that  they  might 
inhabit  some  land  in  the  West.  The  king,  at  the  last,  by  the 
advice  of  his  (council,  granted  them  Ireland  to  inhabit  and 
assigned  unto  them  guides  for  the  sea  to  bring  them  thither, 
and  therefore  they  should  and  ought  to  bee  the  king  of  Eng- 
land's men." 

The  number  of  amending  acts  passed  in  every  session  for 
supplying  the  omissions  and  correcting  the  mistakes  of  the 
legislatures  have  long  been  a  subject  for  ridicule.  One  session 
there  was  an  act  passed  by  which  hackney  coachmen  were  sub- 
jected to  a  penalty  for  not  having  a  cheque-string,  and  afterwards 
an  act  was  passed  by  which  he  was  obliged  to  hold  the  cheque 
string.  This  reminds  us  of  the  old  story  of  Lord  Rochester 
evading  the  intentions  of  the  legislature  by  having  according  to 
the  provisions  of  the  act,  a  lamp  over  his  door  but  not  having 
it  lighted,  the  act  containing  no  words  to  that  effect.  Sheridan 
used  to  compare  amending  bills  to  the  interesting  story  of  "  the 
house  that  Jack  built."  "  First  comes  a  bill  imposing  a  tax ; 
then  a  bill  to  amend  that  bill  for  imposing  a  tax ;  then  comes  a 
bill  to  explain  the  bill  for  amending  the  bill  imposing  the 
tax ;  which  would  be  followed  by  a  bill  for  remedying  the  de- 
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fects  of  a  bill  to  explain  a  bill  passed  to  amend  a  bill  for 
imposing  a  tax,  and  so  on  ad  infinitum.'' 

The  17  Geo.  III.  c.  3>  is  for  the  prevention  of  abuses  in 
worsted  manufactures  in  the  counties  of  York,  Lancaster,  and 
Chester.  The  24  Geo.  III.  sess.  2,  c.  3.  extends  the  act  to 
Suffolk,  and  the  31st  Geo.  III.  c.  56,  to  Norfolk.  According 
to  this  plan  of  legislation,  if  the  worsted  manufacture',  should 
hereafter  prove  prosperous,  we  may  have  this  long  and  intricate 
act  ten  or  twenty  times  repeated,  which  a  little  foresight  would 
have  saved.  The  17  Geo.  II.  c.  8,  relates  to  the  packing  of  butter 
in  New  Malton,  Yorkshire,  a  subsequent  act  to  the  packing  of 
butter  in  the  City  of  York,  and  we  believe  there  is  another  re- 
lating to  the  same  matter  in  Ireland.  It  is  not  easy  to  discover 
reasons  for  legislating  on  the  packing  up  of  butter  at  all ;  but  it 
is  still  more  difficult  to  discover  why  there  should  be  two 
special  acts  on  that  subject  for  the  City  of  York  and  town  of 
New  Malton.  Alike  criticism  is  applicable  to  the  31st  Geo.  II. 
c.  40,  which  prohibits  brokers  in  hay  and  live  cattle  from  buying 
and  selling  in  their  own  account,  which  the  33  Geo.  II.  c.  27* 
extends  to  dealers  in  fish.  With  instances  of  this  kind  our 
statute  books  are  rife.  Under  particular  local  acts  the  penalty 
of  death  was  imposed  for  the  commission  of  an  act  of  tres- 
pass, which,  in  all  other  places,  is  held  simply  a  civil  offence, 
admitting  of  no  criminal  punishment  whatever.  Thus  the 
9  Geo.  I  c.  22,  commonly  called  **  the  Black  Act,"  recites,  that 
several  ill-designing  and  disorderly  persons  had  associated  them« 
selves  under  the  name  of  Blacks,  and  armed  and  disguised,  had 
unlawfully  harboured  in  forests  and  parks ; '  robbed  warrens  and 
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fishponds,  cut  down  plmtrntions  of  trees,  and  sent  dv 
threatening  letters,  and  then  the  act  goes  on  to  impose  the 
punishment  of  death  upon  all  found  guilty  of  any  of  the 
offences  contained  in  it.  So  highly  did  the  legislature  esteem 
the  value  of  this  act,  that  it  has  been  frequently  excepted  from 
other  repealed  [acts  as  well  as  re-enacted,  and  was  at  kst  made 
perpetual  by  31  Geo.  II.  c.  42. 

As  an  instance  that  our  law  does  not  in  every  case  deserve 
the  character  that  has  been  given  it  of  being  no  respecter 
of  persons,  and  that  it  extends  to  the  rich  a  protection  it 
denies  to  the  poor,  we  may  refer  to  31  Elis.  c.  9.  by  which  it  is 
made  a  capital  offence  to  take  away  women  having  substance,  or 
who  are  heirs  apparetU^  and  afterwards  to  marry  them  against 
their  will. 

In  former  times  our  legislature  certainly  diq>layed  a  most 
thorough  contempt  for  the  principle  which  has  been  so  often 
asserted  by^  French  philosophers.  "Une  loi  rigoreuse  produit 
des  crimes.''  Our  statute  law  is  in  this  respect  strangely  ccm- 
rasted  with  our  common  law  which  is  for  the  most  part 
strikingly  merciful  and  clement. 

One  Roos,  cook  to  the  Bishop  of  Rochester,  put  some  pmson 
into  a  pot  of  broth.  Of  this  broth  several  of  the  bishop's 
household  freely  partook ;  and  in  consequence  one  of  them 
died.  The  rest  of  the  broth  having  been,  with  charitable  inten* 
tions,  given  away,  several  other  persons  suffered,  and  one  poor 
woman  lost  her  life.  Upon  this,  an  act  was  passed,  which,  in 
iNurbarity,  was  inferior  only^to  the  crime  itself— the  22  Hen.  VII. 
chap.  9,  by  which,  after  reciting  the  offence  of  Roos,  it  is  enacted 
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^at  he  be  declared  guilty  of  high  treason  and  boUed  to  death, 
and  that  all  futare  prisoners  be  treated  in  the  same  manner. 
This  act  was  repealed  by  the  1  Edward  VI.  c  12.  By  the 
1  Jac.  lc.8,  it  was  enacted  that  anyone,  stabbing  another  whose 
eword  is  not  drawn,  or  who  has  not  struck  him,  should  be  ad- 
judged to  have  committed  a  felony  without  benefit  of  clergy. 
This  act  was  made  to  continue  only  until  the  end  of  the  first 
session  of  the  next  parliament.  It  expired  on  the  12  Jac.  I. 
but  was  revived  21  Jac.  I.  c.  28,  and  continued  in  existence  for 
some  time.  It  was  made^  says  Blackstone,  on  account  of  the 
frequent  quarrels  and  stabbing  with  small  daggers  between  the 
Scotch  and  English,  at  the  accession  of  James  I.  It  is  a  very 
remarkable  circumstance  that  the  act  9  Geo.  IV.  c.  31,  positively 
revived  this  act,  which  had  in  fact  expired  225  years  before. 
For  the  first  clause  of  that  act  recites  the  1  Jac.  1  c.  8.  and  de- 
Clares  that  it,  with  others,  should  be  in  force  until  the  last  day 
of  June,  and  then  be  held  repealed,  except  as  to  offences  com- 
mitted on  or  before  the  last  day  of  June.  The  draftsman  evi- 
dently was  not  aware  that  the  act  had  expired.  The  absurdity 
of  this  act  is,  that  it  directed  an  offender  to  be  put  to  death,  not 
because  he  killed  his  adversary :  he  did  it  with  one  sort  of  weapor. 
When  Sir  Robert  Peel  brought  in  his  forgery  bill,  he  alluded  to 
the  extensive  forgeries  committed  upon  Mr.  Gibson,  M.  P. 
by  a  person  named  Haley,  and  which  led  to  the  sangui- 
nary enactments  against  a  crime  that  under  the  common  law  was 
simply  a  misdemeanor.  The  fact  is  that  our  criminal  laws  were 
all  framed  for  occasions  and  not  suggested  by  any  philosophiral 
•oasideration. 

Q 
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Speaking  of  the  sbop-liftiDg  act.  Sir  W.  Meredith  observed-* 
''  Under  this  act  one  Mary  Jones,  was  executed,  whose  case 
I  shaU  just  mention :    It  was  at  the  time  when  press  warrants 
were  issued    on    the   alarm    about    Falkland    Islands.    The 
woman's  husband  was  pressed,  their  goods  seized  for  debt,  and. 
she  with  two  small  children  turned  into  the  streets]  a  begging. 
Tis  a  circumstance  not  to  be  forgotten  that  she  was  Tery  young 
(under  nineteen)  and  most  remarkably  handsome.   She  went  to  a 
linen  draper's  shop,  took  some  coarse  linen  off  the  counter  and 
slipped  it  under  her  shawl.    The  shopman  saw  her  as  she  kid 
it  down.     Her  defence  was,  that  she  had  lived  in  credit  and 
wanted  for  nothing  until  a  press-gang    came  and  stole  her 
husband  from  her ;  but  since  then  she  had  no  bed  to  lie  on, 
nothing  to  give  her  children  to  eat,  and  they    were  almost 
naked,  and  perhaps  she  might  have  done  something  wrong 
for  she  hardly  knew  what  she  did.    The  parish  officers  testified 
to  the  truth  of  this  story.    But  it  seems  there  had  been  a  good 
deal  of  shop-lifting  about    Ludgate    Hill;  an   example   was 
thought  necessary ;  and  this  woman  was  hanged  for  the  com- 
fort and  satisfaction  of  some  shopkeepers  in  Ludgate  Stree  t. 
When  brought  to  receive  sentence,  she  behaved  in  such  a 
passive  manner  as  proved  her  mind  to  be  in  a  distracted  and 
desponding  state ;  and  the  child  was  sucking  at  her  breast 
when  she  set  out  for  Tyburn  gallows."    The  law  under  which 
this  poor  woman  was  executed  was  an  act  3  Will.  &  Mary  c.  9^ 
which  enacts  that  a  person  who  shall  steal  out   of  any  shop, 
goods  to  the  value  of  five  pounds  shall  suffer    death.    When  a 
proposition  was  made  to  repeal  this  bill,  Lord  Ellenborough  in- 
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treated  the  house  to  pause  ere  they  consented  ''  to  hazard  an  ex- 
periment pregnant  with  danger  to  the  security  of  property/' 
assuring  them  of  hisi  conviction  ''[that  it  had  not  produced  the 
smallest  injury  to  the  merciful  administration  of  justice." 


THE  JUDGES. 
[Yol.  II.  page  129.] 

Mr.  Home  Took  obserred,  respecting  the  1  Geo.  III.  c.  23, 
"  I  do  not  believe  the  dependence  of  the  judges  on  the  court 
was  so  great  formerly  as  at  present.  I  believe  the  judges  then 
were  less  dependent  on  the  crown  and  more  dependent  on  the 
people  than  they  are  at  the  present  hour.  The  judges  then  sat 
on  the  bench,  knowing  that  they  might  be  turned  down  again 
to  plead  as  common  advocates  at  the  bar  *  *  and  character  and 
reputation  were  of  more  consequence  to  the  judges  than  they  are 
now.  They  are  now  completely  and  for  ever  independent  of 
the  people  and  have  every  thing  to  hope  for  from  themselves 
and  families  from  the  crown." 

There  is  a  passage  in  the  description  of  Achilles'  shield  in 
tiie  Iliad  in  which  two  talents  of  gold,  are  described  as  placed 
between  two  judges  to  be  paid  to  the  best  speaker.  This  pas* 
•age  has  been  often  quoted  to  prove  that,  even  during  primitive 
times,  the  judges  were  remunerated  for  their  administration  of 
JHStice,  but  Mr.  Mitford  has  contended  that  the  two  talents  were 
Hot  intended  to  represent  a  recompence  for  the  judges,  but  were,  m 
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truth,  the  property  in  dispute.     In  the  Paston  letters  of  the  date 
of  Henry  VI.  there  is  the  following  curious  account  of  the 
manner  in  which  the  law  was  administered.    It  is  in  a  letter 
addressed   to   Sir  John   Falstaff.     "  This  knowing,  my  master 
Yel^erton,  Jenney,   and  others  might   well  conceive  for  the 
governance  of  oyer   and   terminer,    should     proceed,   for    it 
[Walsiogham]  was  the  most  partial  place  of  all  the  shire,  and 
thither  are  classed  all  the  friends,  knightF,  and  esquires,  and 
other  gentlemen,  that  would  in  no  wise  do  otherwise  than  they 
would,  and  the  said  Jodenham,  Heydon,  and  other  oppressors 
of  their  set,  came  down  thither,  as  I  understand,  with  400  horse 
and  more,  and  considering  how  their  well  willers  were  there  as- 
sembled at  their  instance,  it  had  been  right  jeopardous  and 
fearful  for  any  of  the  plaintiffs  to  have  been  present,  for  there 
has  not  been  one  of  the  non-complainants  there,  but  your  right 
-faithful  and  trusty  well  wilier  John  Paston."    "Here  we  find" 
as  Sir  John  Feon  observes,  *'  those  in  the  highest  department 
of  the  law  openly  partial,  and  that  the  suitors  in  the  court  came  at- 
tended by  large  parties  of  friends  in  military  array,  to  drive 
away  their  opponents ;  from  this  the  wisdom  of  our  present 
regulation  is  apparent  when  all  the  soldiers  are  ordered  to  quit 
the  town  when  the  assizes  are  holden,  during  the  time  of  their 
continuance,  lest  it  shonld  be  supposed  they  might  be  a  friend 
to  one  and  intimidate  the  other  party  in  any  legal  process ;  this 
proceeding  is  now  always  enforced  unless    when  any  daring 
offender  against  the  law  is  to  be  tried  and  there  are  any  appre- 
kensions  of  an  intended  rescue." 
Bv  the  laws  of  Edgar,  any  judge  who  should  make  an  unjust 
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decree,  was  compelled  to  pay  a  fine  to  the  king  of  one  hundred 

and  twenty  shillings,  unless  he  should  swear  that  he  knew  how 
more  justly  to  have  decreed.  Alfred  made  a  law  hy  which  an 
unjust  judge,  after  making  recompence  to  those  who  hadlsuffered 
by  his  ignorance  or  corruptioui  fofeited  his  goods  to  the  king. 
After  the  capture  of  Jerusalem  by  the  Crusaders,  at  one  of 
the  general  assemblies  held  in  the  city,  the  great  lords  drew  up 
a  code  of  laws  which  are  called  *'  Les  Assizes  de  Jerusalem/' 
and  which  forms  the  most  complete  digest  of  feudal  juris- 
prudence. In  this,  there  is  an  article  by  which  the  losing  party 
had  a  liberty  afforded  him ;  questioning  the  decision  of  the 
court.  But  whoever  availed  himself  of  this  privilege  was 
obliged  to  fight  aU  the  persons  composing  the  court,  not  merely 
the  judges  l/ut  the  suitors  one  after  another.  It  is  not  likely 
under  these  circumstances  that  the  privilege  would  often  be 
exercised. 

In  the  minority  of  Richard  II.  the  administration  of  justice 
was  very  corrupt.  Amongst  the  articles  of  impeachment  sent 
up  by  the  Commons  against  Michael  de  la  Pole,*  was  one 
charging  him,  together  with  the  Archbishop  of  York  and  De 
Vere,  who  had  been  created  Duke  of  Ireland,  with  having  sold 
their  influence  over  the  judges  to  suitors, <and  with  having  put 
the  great  seal  to  illegal  pardons.  By  the  8  Richard  II.  cap.  2, 
it  is  therefore  provided  that  no  one  shall  be  judge  of  assize  or 
gaol  delivery  in  his  own  county,t  and,  by  the  third  chapter,  it  is 

•  Rob.  Pari.  iu.  216. 

f  According-to  Barriogton,  Du  Halde,  in  his  large  work  on  China 
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enacted,  that  no  jadge  shall  receive  presents  from  any  one  eje* 
cept  victuals  or  drink  and  those  of  a  very  smaU  value.  At  a 
time  when  county  markets  were  not  quite  so  well  supplied  as 
at  present ;  this  exception  was  only  reasonable.  Andrews  tells 
us  that  in  the  13th  century  the  judges  excused  themselves 
from  holding  a  court  of  £yre  in  Cornwall.  "  Si  veniamtu  ibidem, 
macros  genas  reportabimus :"  "If  we  should  go  thither  we 
should  brmg  back  lanthom  jaws." 

The  following  is  a  dialogue  said  to  have  taken  place  between 
Stephen  Grardiner,  Bishop  of  Winchester  and  Chancellor  of 
£ngland,and  Judge  Hales,  who  had  proved  his  fidelity  to  Queen 
Mary,  by  refusing  to  join  in  the  attempt*  the  Duke  of  Northum- 
berland made,  to  prevent  her  accession  to  the  throne.  Hales  in 
spite  of  his  loyalty,  was  a  Protestant  and  it  was  this  that  excited 
the  ire  of  the  queen. 

The  following  is  a  dialogue  reported  to  have  been  held  be- 
tween Judge  Hales  and  the  Lord  Chancellor. 

"  Master  Hales,  ye  shall  understand  that  like  as  the  queen's 
highness  hath  heretofore  received  good  opinion  of  you,  espe- 
ciallie,  for  that  ye  stoode  both  faithfulUe  and  laufulli  in  hir 


informs  ni,  that  no  mandarine  can  declare  any  law-salt  in  the  proTince 
jn  which  he  was  born. 

*  The  order  for  declaring  Lady  Jane  Grey,  Queen  of  England,  was, 
according  to  Fox,  sabscribed  by."  all  the  king's  council  and  the  chief 
of  the  nobility,  the  mayor  and  city  of  London,  and  almost  all  the 
judges  and  chief  lawyers  of  this  realm,  saying  only  Jnstice  Hales  of 
Kent,  a  man  both  favouring  true  religion  and  also  an  upright  judge 
as  any  hath  been  noted  in  this  realm,  who  giving  bis  consent  unto 
Lady  Mary  would  in  no  case  subscribe  to  Lady  Jane/' 
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tause  of  just  succession,  refusing  to  set  your  hande  to  the  booke 
among  others  that  were  against  hir  Grace  in  that  behalf :  so 
Howe  through  your  owne  late  desertes,  against  certain  hir 
Highnes  dooinges  ye  stande  not  well  in  hir  Graces  favour.  And 
therfor,  before  ye  teke  anie  othe^  it  shal  he  necessarie  for  you  to 
make  your  purgation. 

Hales. 

I  praie  you,  my  lorde,  what's  the  cause  ? 

VhanceUor. 

*'  Information  is  giuen  that  ye  have  indicted  certain  pristes 
in  Kent,  for  saiing  of  Masse. 

HaUt. 

^  Mi  lorde  it  is  not  so.  I  indicted  none,  but  indede  eertaine 
indictamentes  of  like  matter  wer  brought  befor  me  at  the  last 
assizes  there  holde,  and  I  gave  order  therein  as  the  lawe  re- 
quired. For  I  have  professed  the  law,  against  which  in  cases 
of  iustice  wil  I  neuer,  God  willinge,  procede,  nor  ani  wise  dis- 
semble, but  with  the  same  shewe  forth  mi  conscience,  and  if  it 
were  to  do  againe  I  wolde  doe  no  less  then  I  did. 

Chancellor, 

**  Yea,  Master  Hales,  your  consience  is  knowne  well  enough 
I  know  ye  lacke  no  conscience. 

Hales, 

^  Mi  lorde,  ye  maiod  wel  to  serch  your  owne  conscience,  for 
mine  is  better  known  to  mie  selfe  than  to  you  and,  to  be  plaine, 
I  did  as  well  vse  iustice,  in  your  saide  masse  case,  hi  mi  con- 
science as  hi  the  law,  wherein  I  am  fulli  bent  to  stand  in  trial  to 
the  uttermost  that  can  be  obiected.     And  if  1  have  therein  done 
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ani  iniiri  or  wrong  let  me  be  iudged  by  the  lawe,  for  I  will  seeke 
no  better  defence,  considering  chiefli  that  it  is  mi  profession. 

"  Wbi,  Master  Hales,  althooghe  ye  bad  the  rigour  of  tbe  law 
on  your  side,  yet  ye  might  have  hadde  regard  to  the  Quene's 
Highnes  present  doings  in  that  case.  And  further,  although 
ye  seme  to  be  more  then  precise  in  the  lawe,  yet  I  thinke  ye 
wolde  be  veri  loth  to  yelde  to  the  eztremitie  of  such  advantage 
aa  mights  be  gathered  against  your  procedings  in  the  lawe,  as 
ye  have  sometyme  taken  vpon  you  in  place  of  iustice.  And  if 
It  were  well  tried,  I  believe  ye  should  not  be  wel  able  to  stand 
honestli  therto. 

Hales. 

"  My  lord  i  am  not  so  perfect,  but  i  mai  erre  for  lacke  of 
knowledge  but  both  in  consciense  and  such  knowledge  of  the 
lawe  as  God  hath  given  me,  i  wil  do  nothing  but  i  will  maintain 
and  abide  in  it.  And  if  my  goodes  and  all  that  I  have  be  not 
able  to  counterpoise  the  case,  mi  bodie  shall  be  redi  to  seme  the 
same,  for  thei  be  all  at  the  Qnenes  Highnesse  pleasure. 

Chancellor. 

'Ah  sir,  ye  be  veri  quick  and  stout  in  your  answers.  But, 
aa  it  should  seme,  that  which  ye  did  was  more  of  a  will,  favour- 
ing the  opinion  of  your  religion  against  the  service  nowe  used, 
then  for  ani  occasion  or  zeal  of  iustice,  seeinge  the  Queue's 
Highnes  dooth  set  it  forth,  as  yet  wishing  all  hir  faithful  sub- 
iects  to  embrace  it  accordingli,  and  where  ye  offer  both  bodie 
and  goodes  on  your  trial,  there  is  no  such  service  required  at 
your  handes  and  yet  ye  shall  not  have  your  own  wiU  neither. 

Hales. 

"  My  lord  I  seke  not  wilful  will  but  to  shew  myself  as  i  am 
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found  in  love  to  God  and  obedience  to  the  quenes  majestie  in) 
whose  cause  willingly  for  iustice  sake  (al  other  respectes  set  apart* 
i  did  of  late  (as  your  lordship  knoeth)  adventure  as  much  as  i  had 
And  as  for  my  religion  i  truest  it  to  be  suche  as  pleaseth  God 
whin  i  am  redy  to  aduenture  as  well  my  life  as  my  substance,  if 
i  be  called  thereto,  and  so  in  lacke  of  mine  owne  power  ac  will 
the  Lordes  will  be  fulfilled. 
Chancellor. 

"  Seeing  ye  be  at  this  point.  Master  Hales,  i  wUl  presently 
make  an  end  with  you.  The  Queen's  highness  shall  be  en- 
fourmed  of  your  opinion  and  declaration.  As  hir  Grace  shall  there- 
upon determine,  ye  shall  have  knowledge:  until  such  tyme  ye  may 
depart  as  ye  came,  without  your  othes,  for,  as  it  appeareth,  ye 
are  scarce  worthi  the  place  applied. 
Hales, 

I  thank  your  lordship,  and  as  for  my  vocation,  being  both 
a  burthen  and  a  charge  more  than  ever,  i  desire  to  take  upon  me, 
whensoever  it  shall  please  the  Queen's  Highness  to  ease  me 
thereof :  I  shall,  most  humbli,  with  due  consideration,  obei  the 
same. 
''  And  so  he  departed  from  the  barre.'^ 
This  dialogue  is  extracted  from  a  pamphlet,  called  "The 
Communycation  between  my  Lord  Chancellor  and  Judge 
Hales,  being  among  other  judges  to  take  his  oath  in  West- 
mmster  Hall." 

Hales  was,  after  this,  committed  to  prison,  where  the  warden 
endeavoured  to  convert  himgby  terror,  telling  him  of  the  terrible 
punishments  reserved  for  obstinate  heretics.  This  terrified  him 
so  much,  that  he  endeavoured  -to  commit  suicide  by  stabbing 
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himself  with  a  knife ;  but  not  succeeding  in  putting  an  end  to 
his  life,  he  reluctantly  "  said  as  they  willed  him/'  and  was, 
thereupon  discharged.  Shortly  afterwards  he  drowned  him- 
self in  a  river  near  Canterbury .• 

It  was  a  custom  commonly  pursued  in  former  times  for  the 
commons  when  anxious  to  redress  any  grieyance,  under  which 

*  We  all  remember  the  remarkable  dialogue  between  the  clowns  in 
Hamlet. 

"  If  I  drown  myself  wittingly ''  wisely  obsenres  one, ''  it  argues  an 
act ;  and  an  act  hath  three  branches,  it  is,  to  act,  to  do,  and  to  per- 
form: Argal  she  drowned  herself  wittingly.  Here  lies  the  water ; 
good  :  here  stands  the  man ;  good .  If  the  man  go  to  this  water  and 
drown  himself,  it  is,  will  he,  nill  he,  he  goes  ;  mark  you  that,  bat  if 
the  water  comes  to  him  and  drown  him  he  drowns  not  himself  I  Argal, 
he,  that  is  not  guilty  of  his  own  death,  shortens  not  his  own  life.'* 
The  other  clown  asks  "  But  is  this  law  ?'*  "  Ay,  marry  is't  "  is  the 
reply ;  "  Crowner's  quest  law.*'  It  would  seem  that  after  Hales' 
death,  a  question  arose  whether  by  his  suicide  a  lease  which  he  held 
under  the  Dean  and  Chapter  of  Canterbury,  did  not  forfeit  to  the 
crown.  In  tlie  arguments  used  in  the  trial,  much  subtilty  was 
exhibited  in  acertaining  the  fact  whether  Hales  was  agent  or  patient, 
and  this  are  supposed  to  have  suggested  to  Shakspeare  the  language 
he  has  put  into  the  mouth  of  his  clown. 

«•  The  felony,"  says  Mr.  Justice  Brown,  "is  attributed  to 
the  act,  which  act  is  always  done  by  a  living  man  in  his  life  time. 
Sir  James  Hale  was  dead,  and  how  came  he  to  his  death  ?  It  may  be 
answered  by  drowning ;  And  who  drowned  him  ?  Sir  James  Hale: 
And  when  did  he  drown  him?  in  his  life  time.  So  that  Sir  James 
Hale  being  alive,  caused  Sir  Jr,«nes  Hale  to  die  ;  and  the  act  of  the 
living  man  W9s  the  death  of  the  dead  man.  And  then  for  this  offence 
it  is  reasonable  to  punish  the  living  man  who  committed  the  offence, 
and  not  the  dead  man.  But  how  can  he  be  now  said  to  be  punished 
alsoe,  when  the  punishment  comes  after  his  death  ?  Sir,  this  can  b« 
done  no  other  way  than  by  devesting  out  of  him  from  the  time  of  the 
act  done  in  his  life,  which  was  the  cause,  the  title  and  property  of  tliose 
thingswhichhehadinhislifetime."— f^a/e«v.  Pf^%  Pl(wd.  o.  262. 
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tliey  or  their  constituentB  might  be  sufferidg,  to  petition  the 
king   and  great  council  [for    remedy,  and  their  petition   and 
the  king's  answer  were  inscribed  together  on  the  parliament 
roll.     If  the  king's  answer  was  in  th«  affirmative,  the  substance 
of  the  petition  was  afterwards  drawn  up  in  the  form  of  a  statute  by 
the  judges.    A  remnant  of  this  manner  of  making  laws  is  per- 
ceived in  all  acts  granting  a  supply,  which  always  appear  in 
the  form  of  a  petition.     It  would  seem  that  the  judges  very 
often  abused  the  extensive  powers  thus  so  imprudently  en- 
trusted to  them.      The  two   first  of  the  intolerant  statutes 
which  have  disgraced  our  statute  book,  it  has  been  well  re- 
marked, are  instances  of  this  abuse.    An  ordinance  was  in- 
scribed on  the  Roll  in  the  6th  of  Richard  II.  empowering 
sheriffs  of  counties  to  arrest  preachers  of  heresy.     ''This" 
says  Sir  F.  Dwarris  ^*  was  introduced  into  the  statutes  of  the 
year."    Upon  this,  the  commons  made  a  declaration  in  which 
after  reciting  this  ordinance,  they  say,  "that  it  was  never 
assented  to  or  granted  by  them,  but  what  had  been  proposed 
in  this  matter  was  without  their  concurrence  and  pray  that  the 
statute  be  annulled,  for  it  was  never  their  intent  to  bind  them- 
selves or  their  descendants  to  the  bishops  more  than  their  an- 
cestors had  been  bound  in  time  past."     In  this  way  the  act  of 
the  2  Hen.  IV.  against  heresy  crept  into  the  statute  book — It 
was  founded  upon    a  petition  not   of  the  commons,  but   of 
some  rancorous  and  bigotted  priest. 

In  the  famous  act  36  E.  3.  Stat.  I.  c.  15.  respecting  law  pro- 
codings,  the  words  "  and  that  they  be  entered  and  enrolled  in 
Latin,"  were  inserted,  though  not  in  the  petition. 
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The  judges  told  Charles  I.  before  he  assented  to  the 
petition  of  Right*  **  that  there  was  no  fear  of  his  being  con« 
eluded  by  it,  as  the  cases  must  be  left  to  them  to  determine." 

C,  J.  Keljnge  called  Magna  Glharta,  Magna  F ^a."    Baron 

Weston  io  charging  a  jury  in  1680,  said,  "  Nothing  will  serve 
them  the  people  but  a  parliament,  for  my  part  I  know  no  repre> 
■entative  of  the  nation  but  the  king ;  all  power  centres  in  him." 
*'  What,'*  says  Andrew  Marvel,  "  standing  forces,  what  parlia- 
liamentary  bribes  could  not  effect,  was  more  compendiously  acted 
by  twelve  men  in  scarlet."  Lord  Clarendon  condemns  the  practice 
the  judges  then  so  generally  pursued,  in  which  "reasons  of  state 
were  urged  as  elements  of  law."  He  censures  the  judges  for  being 
as  sharp  sighted  as  secretaries  of  state,  and  in  the  mysteries  of 
state  and  judgments  of  law  grounded  on  matters  of  fact,  of 
which  there  was  neither  inquiry  nor  proof.  He  declared  that 
is  "do  possibility  to  preser^'e  the  dignity  recoverence  and  estima- 
tion of  the  laws  themselves  but  by  the  integrity  and  innocency 
of  the  judges. 

To  show  the  influence  of  the  crown  in  legal  causes  in  former 
times  we  may  mention  that  Queen  Elisabeth  received  from  Sir 
J.  Harrington,  her  godson,  a  present  of  a  valuable  jewel,  worth 
£500,  for  her  Majesty's  influence,  "  with  some  of  hor  lemede 
counsele,"  in  a  suit  then  pending  for  the  purpose  of  recovering 
some  land  forfeited  by  one  of  his  ancestors,  who  espoused  the 
cause  of  Richard  III. 

When  Pitt,  in  1759,  brought  forward  his  measure  for  ex- 
tending the  habeas  corpus  he  discovered  that  the  great  body  of 
tlie  judges  were  unfriendly  to  it.  When  the  time  for  fixing 
their  balaries  came,  the  Duke  of  Newcastle  was  told  by  the 


minister  that,  "  the  increase  in  their  salaries  had  been  made 
to  reward  them  for  their  complaisance  on  the  bill  of  Habeas 
Corpus,  and  that  it  was  the  largest  fee  ever  given."  This 
alarmed  the  Duke  so  much  that  he  persuaded  a  member  of  the 
commons  to  drop  a  bill  which  he  had  introduced  for  conrertinfr 
the  judges'  commissions  during  good  behaviour,  into  patents  for 
life.  When  the  increased  salaries  came  under  discussion  in 
the  house  of  commons  they  were  severely  attacked,  "  andj*'  says 
Lord  Orford  "  a  Mr.  Coventry  told  many  entertaining  stories 
of  the  judges  and  their  rapacioushess  upon  the  circuit  and  of 
casual  presents  which  they  had  converted  into  standing 
usages."  The  motion,  however,  was  carried  by  169  to  39, 
which  occasioned  Charles  Townsend  to  say  *'  that  the  Book  of 
Judges  had  been  saved  by  the  Book  of  Numbers." 

Mr.  Justice  Ashurst  in  an  address  to  the  jury  at  Warwick  on 
the  trial  of  one  Binns  for  libel,  in  1897,  said  "that  it  would 
not  only  be  commendable  but  the  bounden  duty  of  every  man 
to  take  arms  and  resist  the  attempts  of  the  executive  power,  if 
it  strove  to  wrest  from  the  people  the  liberty  of  the  press  and 
the  trial  by  jury.' 


9f 


MURDER  OF  A  MASTER  IN  CHANCERY. 

[Vol.  II  page  141.] 

In  the  reign  of  James   the  first,  we   Bnd   an  instance  of  a 
master  in  chancery  being  murdered  by  an  unfortunate  suitor. 
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The  following  account  wbich  we  consider  to  be  well  deserving^ 
a  perusal,  is  extracted  from  a  pamphlet  entitled  "A  True 
Relation  of  a  most  desperate  Murder,  committed  upon  the 
body  of  Sir  John  Tindall  Knight,  one  of  the  maisters  of  tbe 
chancery,  who  with  a  pistoll  charged  with  three  bullets  was 
slaine  going  into  his  chamber,  within  Lincolne's,  June,  the  12 
day  of  November,  by\>ne  John  Baterham,  Gent."* 

Baterham  is  described  as  a  man  "  so  stricken  in  age,  that 
80  much  haire  as  was  upon  his  head,  (it  being  exceeding  bald) 
with  a  long  and  comlie  beard,  was  all  turned  white,  for  three- 
score and  ten  yeeres  at  least,  sat  upon  his  stooping  shoulders. 
His  dwelling  was  at  Westminster,  his  hiring  had  been  goode 
in  former  times,  but  when  it  was  at  best,  it  was  by  him 
weakened,  wasted,  yea,  and  almost  utterlie  consumed  in  tedious 
and  expensive  suites  of  law  in  which  tbe  cunning  he  had  got 
by  experience  made  him  more  covetous  in  prosecuting  of  such 
contentions.    A  long  time  had  he  suites  depending  in  the 
chancerie,  in  which  the  law  not  running  with  so  even  and 
calme  a  streame  as  bee  did  expect  or  persuade  bimselfe,  that 
the  justice  of  his  cause  did  deserve,  one  Sir  John  Tindall  (one 
of  tbe  masters  of  chancerie,  a  man  grave  for  his  age,  rever- 
enced for  his  wisedome,  knowlege,  and  autboritie,)  giving  and 
awarding  this  Michaelmas  Term  by  a  certain  report  (having 
bad  the  hearing  of  this  businesse  for  Barterham  as  of  others 
for  him  before)  a  summe  of  money  to  the  value  of  300  markea 
or  £300  or  thereabouts,  as  a  full  satisfaction,  yet  Barterham 

•  Lend,  1617, 


KOTES.  351 

being  of  a  haughtie  turbulent  and  dUdainful  «pirit,  full  of 
rage,  fury,  and  headlong  indignation;  propounding  to  himself 
that  Sir  Jobn  Tindall  wna  the  only  calthrope  thrown  under  bis 
feete  to  prick*  him  and  caet  biin  donu,  *e>led  a  damnable  tow 
betwixt  hell  and  faia  aoul  to  be  revenged  onlie  there,  where 
(to  his  judgment)  hee  fonnd  his  injuriec  to  itiek,  and  therefore 
aa  his  atate,  he  said,  was  confounded  by  Sir  John  Undall,  Sir 
John  Tindall  ihould  be  by  Barterham  confounded  likewise  in 
his,  The  meanes  to  make  this  vengeance  sure,  much  tossed 
and  troubled  his  workinj^  cogitations,  and  after  many  hammera 
beating  on  that  damnable  anvil,  at  last  the  devil  (a  ready 
fchoolmaster  to  a  quick  scholar,)  stood  whispering  in  bis  ear 
this  word,  rtporl,  report,  &c.  Upon  which,  starting  out  of  bit 
melancholy  thoughts,  it  did  bim  good  at  heart,  to  think,  that 
ta  he  found  himself  undone  liy  the  report  of  a  lawyer's  pen,  so 
now,  by  another  report  of  hii  own  devising,  he  should  over- 
throw the  lawyer.** 'Having  provided  himself  with  a  pistol 
and  loaded  it  with  three  bullets,  be  went  to  Westrainstei-, 
where  however  the  concourse  of  people  prevented  his  carrying 
his  design  into  execution.  *  *  ■  But,  however,  he  followed  close 
to  the  old  knight,  until  he  came  to  Lincoln's  Inn,  where 
Blighting  from  his  coach  and  spying  Barterbam,  who  (accord- 
ing to  bis  custom  and  vexation  of  spirit)  growing  into  nncivil 
language  with  Sir  John,  upbraiding  him  to  bs  the  utter  un> 
doer  of  him  and  his,  and  crying  after  him  even  to  the  knight's 
door,  for  new  compromise,  and  a  great  deal  of  frantic  talk, 
n'hieh  Sir  John  slighted,  bidding  him  to  trouble  him  with  hir 
clamours  no  more.    At  this,  in  disdain  to  be  so  eaat  off  Bar, 
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terham  out  with  his  pistol,  shot  and  killed  him,  his  last  fare, 
well  to  the  world  being  only  a  deep-fetched  groan/' 


THE  BENCH  AND  THE  BAR. 

[Vol.  IL  161.] 

*rhe  authority  of  the  bench  orer  the  bar  is  involved  in  some 
doubt.  By  the  Sutute  of  Westminster  a8.(3  Edw.  I.  c.29.)*  it  is 
enacted  that  any  serjeant  counter  or  other  who  is  guilty  of 
"  any  manner  of  deceit  or  collusion  in  the  king's  court  should 
be  imprisoned  for  a  year  and  a  day,  and  thenceforth  should 
not  be  heard  in  court  for  any  man."  Within  the  terms  of  this 
act,  barristers  are  included.  (2  Inst.  214.)  Lord  Hardwidce, 
when  chancellor,  committed  a  barrister  to  prison  for  having 
assisted  in  the  abduction  and  marriage  of  a  ward  of  court.  In 
his  petition  for  release,  the  barrister  expressed  his  willingness 
to  be  restrained  from  practising  at  the  bar.  In  gri^^if  judg- 
ment. Lord  Hardwicke  expressed  a  doubt  as  to  the  firoper  way 
of  removing  a  practising  barrister  In  a  note  to  the  case 
reported,  it  is  said  that  the  individual  was  disbarred ;  but  this 
fact  does  not  determine  the  point,  as  he  had  himself  offered 
to  abandon  the  bar.  Lord  Wynford  has  said  that  "  in  England 
courts  of  justice  are  relieved  from  the  unpleasant  duty  of  dis- 
t^arring  advocates  in  consequence  of  the  power  of  calling  to  the 

•  See  page  260. 


NOTES.  353 

bsr,  and  dis-barring  having  been  in  very  remote  times, 
delegated  to  the  inns  of  court.  Although  our  own  courts  do 
not  dis*bar  for  the  reason  I  have  mentioned,  I  have  no  doubt 
they  might  prevent  a  barrister  who  had  acted  dishonestly  from 
practising  before  them  ***  The  term  "  dis-barring,"  appears  to 
be  in  practice  limited  to  "  silencing  in  the  courts.*'  Upon 
proof  given  of  the  commission  of  any  offence  by  a  barrister 
being  a  member, — as  it  is  necessary  for  all  baristers,  in  the  first 
instance,  at  least,  to  he^^'^f  an  inn  of  court,  his  name  is  removed 
by  the  benchers  from  the  books  of  their  Inns.  In  the  exercise 
of  their  discretion,  the  judges  might,  and  undoubtedly  would, 
refuse  to  hear  a  person  so  removed ;  but  whether  he  would 
not  still  continue  a  barrister  in  the  intendment  of  the  44,  Geo. 
III.c.98,s.l4,and  be  entitled  to  draw  pleadings  and  exercise  all  the 
privileges  appertaining  to  a  barrister,  appears  tons  very  doubtful. 
We  have  in  the  text  alluded  to  the  dignity  of  demeanour 
which  should  characterize  the  bench  in  its  intercourse  with  the 
bar.  Chief  Baron  Parker,  though  a  very  honest  and  very 
learned  man,  was  a  very  undignified  judge.  When  he  was 
delivering  his  opinion  in  the  course  of  Perrin  V.  Blake,  he 
exclaimed  in  a  loud  tone,  *'  Stare  decisis,"  and  gave  his  desk  so 
severe  a  rap  with  his  knuckles  that  the  court  rung  again.  Lord 
Camden  used  frequently  to  sit  in  court  in  a  tie  wig,  and  would  gar- 
ter up  his  stocking  while  the  counsel  were  the  most  strenuous 
in  their  eloquence.    Lord  Clare,  the   Irish  chancellor,  had  a 

*  In  re  the  Justices  of  the  court  of  Common  Pleas  at  Antigua. 
Knapp.  267. 
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favourite  dog  that  would  often  follow  him  to  the  bench.  One 
day,  during  an  af^gument  of  Mr.  Curran's,  hia  lordship  stooped 
down  and  began  to  caress  the  dog.  Curran  stopped  short  in 
the  middle  of  a  sentence — the  judge  started.  ''  1  beg  pardon, 
my  lord/'  said  the  advocate  sarcastically,  '*  I  thought  your 
lordtkipt  had  been  in  consultation;  but  as  you  have  been 
pleased  to  resume  your  attention,  allow  me  to  press  upon  your 
excellent  trnderstandinffs,  that,"  &c. 

Mr.  Cradock  mentions  having  had,  while  acting  as  sheriff  in 
the  room  of  a  friend)  to  receive  at  Leicester,  Mr.  Justice  Gould 
and  Mr.  Baron  Hotham.  As  soon  as  he  was  seated  with  them 
in  the  coach,  Mr.  Justice  Gould  said  to  him,  "  We  set  out  so 
early  from  Derby  this  morning,  that  we  did  not  receive  any 
letters  or  public  accounts ;  has  any  news  arrived  at  Leicester, 
from  America?"  "None  that  is  good,  I  fear,  my  lord;  there 
seems  to  have  been  some  disaster  in  the  expedition  to  the 
Chesapeak."  "  Has  there,"  exclaimed  the  judge  hastily,  "  that 
is  exactly  what  I  feared  and  expected."  "  And  pray,"  cried 
Baron  Hotham,  warmly,  "  why  did  your  lordship  particularly 
fear  and  expect  some  disaster  in  the  Chesapeak?  Was  it 
because  my  brother  was  the  leading  admiral  on  that  station  ?*' 
**  Upon  my  heart,"  replied  Mr.  Justice  (jould,  "  that  circum- 
stance never  occured  to  me,  or  I  should  not  have  so  expressed 
myself."  Mr.  Baron  Hotham,  however^  did  noir  appear  at  all 
satisfied,  and  the  journey  to  Leicester  was  very  uncomfortable 
in  consequence.  When  they  arrived  at  the  judge's  lodgings, 
the  under  sheriff  whispered  to  Mr.  Cradock,  "  For  hea\'en's 
sake,  what  has  been  the  matter?     I  rode  dose  to  the  side  of 
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the  window  that  was  open,  in  order  to  prevent  the  altercation 
being  heard ;  but  this  was  impossible/*  On  this,  Mr.  Cradock 
followed  the  judges  into  their  lodgings,  and  declared  to  them 
that  he  had  never  felt  so  uneasy  in  his  life,  as  he  had  been 
the  unwitting  cause  of  the  quarrel,  and  begged  the  learned 
baron  to  be  reconciled  to  his  brother.  This  speech  had  the 
desired  effect,  and  harmony  was  once  more  restored. 

The  following  dialogue  took  place  not  very  many  years  ago, 
between  a  learned  seijeant  and  a  learned  baron  of  the  ex- 
chequer, while  on  circuit.  When  the  serjeant  entered  the 
court,  one  moming>  the  judge  said  in  a  sharp  tone,  "  Brother, 
you  are  late — the  court  has  waited  a  considerable  time.'*  "  I 
beg  your  pardon,  my  lord,"  answered  the  seijeant,  "  I  was  not 
aware  that  your  lordship  intended  sitting  so  early ;  the  in-, 
stanc  I  heard  your  lordship's  trumpet  I  dressed  myself."  "  You 
were  a  Umg  time  about  it,  brother."  "  I  think,  my  lord,  not 
twenty  minutes."  "Twenty  minutes,  Mr.  Seijeant  I  I  was 
ready  in  five  mitiMtes  after  I  Irft  my  bed,**  "  In  that  respect," 
returned  the  serjeant,  "  my  dog.  Shock,  distances  your  lord* 
ship  hollow;  he  only  shakes  his  coat,  and  fancies  himself 
sufficiently  dressed  for  any  company." 

We  detail  the  following  fracas  as  it  is  probably  new  to  many 
of  our  readers.  It  occured  in  the  court  of  (Gomroon  Pleas  on 
the  trial  of  Thurtell  v.  Beames.  Mr.  Sergeant  Taddy  was  exa- 
mining a  witness  and  asked  him  a  question  respecting  some 
event  "  that  had  happened  since  the  plaintiff  had  disappeared 
from  that  neighbourhood."  The  late  Mr.  Justice  Parke  imme- 
diately observed,  "  That's  a  very  improper  question  and  ought 
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not  to  have  been  asked."  "That  is  an  imputation/'  replied  the 
Serjeant,  "to  which  I  will  not  eubmit.  I  am  incapable  of  putting 
an  improper  question  to  a  witness."  "  What  imputation.  Sir  ?** 
enquired  the  judge  angrily.  "  I  desire  that  you  will  not  charge 
me  with  casting  imputations  I  say  that  the  question  was  not 
properly  put  for  the  expression  'disappear*  means  'to  leave 
clandestinely.' "  "  I  say,"  retorted  Sergeant  Taddy,  "  that  it 
means  no  such  thing."  "  I  hope,"  rejoined  the  judge,  "  that 
I  have  some  understanding  left,  and,  as  far  as  that  goes,  the 
word  certainly  bore  that  interpretation,  and  therefore  was  im- 
proper." "  I  never  will  submit  to  a  rebuke  of  this  kind." 
"That is  a  very  improper  manner.  Sir,  for  a  counsel  to  address 
the  court  in."  "  And  that  is  a  very  improper  manner  for  a 
judge  to  address  a  counsel  in."  The  judge  rose  and  said  with 
great  warmth — "  I  protest,  Sir,  you  will  compel  me  to  do  what 
is  disagreeable  to  me."  "  Do  what  you  like,  my  Lord,"  "  well," 
said  Mr.  Justice  Parke,  resuming  his  seat,  "  I  hope  I  shall  mani* 
fest  the  indulgence  of  a  Christian  judge."  "  You  may  exercise 
your  indulgence  or  your  power  in  any  way  your  Lordship's 
discretion  may  suggest ;  it  is  a  matter  of  perfect  indifference  to 
me."  "  I  have  the  functions  of  a  judge  to  discharge,  and  in 
doing  so  I  must  not  be  reproved  in  this  sort  of  way."  "  And 
I,"  replied  the  undaunted  Sergeant,  "  have  a  duty  to  discbarge 
as  counsel,  which  I  shall  discharge  as  I  think  proper  without 
submitting  to  a  rebuke  from  any  quarter."  Anxious  to  termi- 
nate this  dispute  in  which  the  dignity  of  the  court  was  com- 
promised, Mr.  Sergeant  Lens  rose  to  interfere.  "No!  brother 
Lens,"  exclaimed  Mr.  Sergeant  Taddy,  I  must  protest  against 
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any  iDterference.'*  Sergeant  Lens,  however,  was  not  to  bo  de- 
terred from  effecting  his  intention,  and  addrensing  the  Bench> 
said,  **  My  brother  Taddy,  my  Lord  has  been  betrayed  into  some 
warmth — "  here  he  stopped,  by  Sergeant  Taddy  seizing  him 
and  pulling  him  back  into  his  place.  **  I  again,*'  he  exclaimed, 
**  protest  against  any  interference  on  my  account — I  am  quite 
prepared  to  answer  for  my  own  conduct."  **  My  brother  Lens, 
Sir,"  said  Judge  Parke  " has  a  right  to  be  heard."  ''Not  on 
my  account.  I  am  fully  capable  of  answering  for  myself." 
'*  Has  he  not  a  right  to  possess  the  court  on  any  subject  he 
pleases  ?"  "  Not  while  I  am  in  possession  of  it,"  retorted  the 
undaunted  advocate,  "and  am  examining  a  witness."  Mr 
Justice  Parke,  then  seeing  evidently  that  the  altercation  could 
not  be  advisably  prolonged,  threw  himself  back  into  his  chair 
and  was  silent. 

We  have  already  expressed  our  opinion  that,  in  modern  times, 
the  distance  between  the  bench  and  the  bar,  is  too  rigorously 
maintained,  and  that^  the  mutual  intercourse  and  interchange 
of  civilities  which  has  been  sacrificed  to  an  apprehension  lest 
the  charge  of  favouritism  should  be  brought  has  been  unwisely 
given  up.  We  should  be,  indeed,  sorry  to  see  the  old  system 
of  patronage  restored — nothing  could  be  conceived  which  would 
prove  more  injurious  to  the  purity  of  the  bench  and  the  independ- 
ence of  the  bar — but  what  we  would  wish  to  see  restored,  is  that 
reciprocation  of  kindly  feelings  which  would  neither  lower  the 
dignity  of  tlie  judge  or  diminish  the  respect  of  the  bar,  but 
simply  increase  the  harmony,  and,  therefore,  the  efficiency 
of  both.     Lord  Mansfield  wae  in  the  habit  of  favouring  w>Ui 
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particular  notice.  Fielding,  the  son  of  the  novelist     One  day, 
his  lordship  asked  him  for  a  pinch  of  snuff,  and  Fielding  gave 
him  a  box  containing  Lundy-foot,  instead  of  one  which  held 
French  Rappee>    Lord  Mansfield,  who  was  not  a  regular  sn  off- 
taker,  took  BO  large  a  pinch  that  he  was  nearly  suffocated. 
"  Why,  Fielding,"  he  exclaimed,  '*  what  have  you  given  me  ? 
I^have  nearly  poisoned  myself !"    "I  humbly  beg  your  lord- 
ship's pardon,"  replied^Fielding,  "  I  did  not  know  you  disliked 
Iruh  hlaek-guard**    "  Why  really  you  don't  say  you  have  any 
thing  about  you,  that  would  come  under  that  denomination  ?" 
rejoined  Lord  Mansfield.     ''  Pardon  me,  my  Lord,"  returned 
Fielding,  "I  generally  keep  it  for  the  accomodation  of  the 
bench."    "  Pshaw,"  said  his  lordship,  "  the  joke  would  have 
been  a  good  one,  had  it  not  gone  down  my  throat.     I  say, 
Fielding,  let  me  be  excused  from  these  accomodations  for  tbe 
future."    When  Fielding  made  his  debut  in  court,  he  was  put 
completely  at  ease,  by  Lord  Mansfield,  addressing  him  in  a  good- 
humoured  and  encouraging  tone — "  Well,  Tom  Jones,  let  us 
hear  what  you  have  got  to  say."    Sir  Thomas  Plumer  at  the 
time  lie  was  a  junior  at  the  bar,  and  before  his  merits  had  be- 
come known,  was  engaged  in  a  sessions  case  with  Sir  John 
Davenport    Whenever  he  rose  to  address  the  court,  his  senior 
recollected,  as  he  said,  some  argument  which  had  previously 
escaped  his  memory,  and  interrupted  the  speech  of  the  young 
advocate.    After  this  had  happened  two  or  three  times.  Lord 
Mansfield  said  **  Sir  William,  Mr.  Plumer  appears  desirous  to 
say  something ;  pray  kt  us  hear  him !"    Mr.  Plumer  upon  this 
tMklressed  the  court  so  effectively  that  much  of  his  after  success 
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may  be  ascribed  to  his  efforts  upon  that  occasion.  Lord  Ken* 
yon,  too,  was  remarkable  for  the  kindly  manner  ndth  which  he 
conducted  himself  towards  the  bai'.  At  a  time  when  Garrow 
was  comparatively  unknown  in  the  profession,  he  was  arguing 
before  the  court  in  a  manner  any  thing  but  convincing  or  satis- 
factory. *'  Oh,  Mr.  Garrow,"  said  the  chief  justice  ''do  not  pur- 
sue that  you  were  made  for  better  things,"  Garrow,  when  he 
had  attained  to  the  first  rank  amongst  our  advocates,  once  in- 
terrupted a  question  put  to  a  witness  by  Best  (now  Lord  Wyn- 
ford),  who  was  then  in  the  commencement  ofhis  career — "  That  is 
not  evidence,"  said  he.  "  No,"  said  Lord  Kenyon'mildly,  '*  it  is 
not  evidence  as  it  stands  ;  but  Mr.  Best  is  a  very  sensible  young 
man,  and  we  must  trust  that  he  will  follow  it  up  with  other 
questions  that  will  make  it  evidence."  Mr.  Justice  Bayley, 
while  on  the  northern  circuit  was  one  day  summing  up  to  a  jury, 
when  he  was  very  much  disturbed  by  Mr.  Gray,  son  of  a  late 
Bishop  of  Bristol,  who  was  talking  in  court  with  another  coun- 
sel rather  loudly.  The  judge  genUy  reproved  the  offender  by 
paying  to  him,  "  Mr.  Gray,  if  ever  you  arrive  here,  which  some 
of  these  days,  I  hope  you  will  do,  you  will  know  the  inconveni- 
ence of  counsel  talking  while  you  are  summing  up." 

In  ScoUand  the  distance  between  the  bench  and  the  bar 
seems  less  respected  than  in  England — and  an  intermutual 
change  of  familiar  jokes  seems  to  be  or  at  least  to  have 
been  practised  in  their  courts,  which  wonld  appear  inde- 
cest  and  unseemly  in  Westminster  Hall.    Mr.  Roscoe  rektes 

anecdote  of  a  great  Scotch  lawyer,  as  renowned  for  his  wit 
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as  for  his  learniDg  (probably  Mr.  Henry  Erskine/)  pkadinflr 
before  a  judge  witb  whom  he  was  on  the  moat  intimate  terms. 
Happening  to  be  retained  for  a  client  of  the  name  of  "fickle^ 
he  commenced  his  speech,  "  Tickle  my  client,  the  defendant, 
my  lord," — he  was  interrupted  by  a  laugh  in  court  which  was 
immediately  increased  by  the  Judge  exclaiming — '*  Tickle  her 
yourself,  Harry,  you  are  as  able  to  do  so  as  I  am."  Only 
conceive  an  English  judge  doing  what  Lord  Kaimes  is  said  to 
have  done  while  oo  the  circuit  at  Perth !  After  a  witness  on  a 
capital  trial  had  given  his  evidence,  his  lordship  said  to  him, 
"  Sir,  I  have  one  more  question  to  ask  you,  and  remember 
you  are  upon  your  oath.  You  say  you  are  from  Brechin  ?" 
'*  Yes,  my  lord."  "  When  do  you  return  thither  ?"  "  To- 
morrow, my  lord."  "  Do  you  know  Collin  Gilliea  ?"  "  Yes, 
my  Lord,  I  know  him  very  well."  "Then  tell  him  that  1 
tthall  breakfast  with  him  ou  Tuesday  morning." 

There  is  nothing  more  contemptible  than  the  manner  in 
which  some  advocates  have  obtained  business,  by  courting  the 
Judges. 

''In  circuit  practice,"  says  Roger  North,  '* there  is  need  of 
an  exquisite  knowledge  of  the  judge's  humour  as  well  as  bis 
learning  and  ability  to  try  causes;  and  his  lordship  (Lord 

^  Henry  Erskine  was  famous  as  ahamourist.  Having  sue- 
weeded  in  a  cause  in  wkich  his  clients — a  large  coal  company,  were 
(greatly  interested,  they  invited  him  to  a  grand  dinner  they  gave  te 
I'oinraenaorate  their  good  fortune.  The  chairman  having  called  oa 
ECi-bkine  for  a  toast,  he  gave  them  the  following  sentiment — *'  sink 
)«w  pits,  binst  your  miiios,  dam  your  rivers.*' 
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Keeper  Guilford)  when'  at  the  bar  was  a  wonderful  artist  at 
nicking  a  jadge*8  tendency^  to  make  it  senre  his  turn,  and  yet 
nerer  failed  to  pay  the  greatest  regard  and  deference  to  hi« 
opinions,  for  so  they  get  credit;  because  the  judge  for  the 
most  part  thinks  that  person  the  best  Lawyer,  that  respects 
most  his  opinion.      *     *     I  heard  it  credibly  reported  of 
Serjeant  M — ^y — d  [Maynard]  that  being  the  leading  counsel 
in  a  small  fee'd  cause,  would  give  it  up  to  the  judges  mistafce 
and  not  contend  to  set  him  right,  that  he  might  gain  credit  to 
mislead  him  in  some  other  cause  in  which  he  was  well  fee'd.*' 
To  have  obtained  the  ear  of  the  court,  is  a  sure  passport  to 
business — Lord  Clare  the  Irish  Chancellor  having  quarrelled 
with  Curran,  took  care  to  let  it  be  understood  the  obnoxious 
advocate  had  no  longer  **  the  ear  of  the  court,"  the  conse- 
quence was  that  no  solicitor  would  ever  entrust  Curran  with  a 
brief  in  a  chancery  cause — His  immediate  loss  in  this  way  he 
computed  at  £1000  a  year,  and  would  say,  that,  as  his  practice 
in  chancery  was  rapidly  increasing,  his  total  loss  could  not 
have  fallen  short  of  £30,000. 


JAMES  L  AND  IGNORAMUS. 
[Vol.  IL  page  194.] 

The  comedy  of  Ignoramus,  in  which  the  law  and  the  legal 
profession,  were   severely    satirised  was  written  by  George 
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Roggle,  a  Fellow  of  Clare  Hall.  It  is  sapposed  that  he  took 
for  his  model  a  comedy  of  Giambattiista  Porta,  called  ^  La 
Trappolaria/' — ^ihe  plot  was  undoubtedly  borrowed  from  tlus 
play«  but  there  is  nothing  in  the  resemblance  which  would  en- 
title us  to  impugn  the'  originality  of  its  design. 

"The  king  this  year/'  says  Roger  Coke,  "about  the  begin- 
ning of  March,  1614-15,  according  to  his  usual  [method,  went 
to  take  his  hunting  pleasures  at  Newmarket ;  and  the  scholars, 
as  they  call  them,  of  Cambridge,  who  knew  the  king's  humour, 
inyited  him  to  a  play  called  Ignoramus,  to  ridicule,  at  the  least 
the  practice,  of  the  common  law.    Never  did  any  thing  so  hit 
the  king's  humour  as  this  play  did,  so  that  he  would  have  it 
acted  and  acted  again ;  which  was  increased  by  sereral  addi- 
tions which  yet  more  pleased  the  king.    At  this  play  it  was  so 
contrived,  that  George  YiUiers  should  appear  with  all   the 
advantages  his  mother  could  him  forth;  and  the  king,  so  soon 
as  he  had  seen  him,  fell  into  violent  admiration  of  him,  so 
as  he  became  confounded  between  his  admiration  of  Villiers 
and  the  pleasures  of  the  play,  which  the  king  did  not  conceal, 
but  gave  both  vent  upon  several  occasions."     There  were 
many,  however,  that  looked  with  serious  apprehensions  to  the 
effect  of  thus  involving  in  ridicule  the  legal  profession.    "  If 
gowns,"  says  quaint  old  Fuller,  "  begin  once  to  abase  gowns, 
cloaks  will  carry  away  all.    Besides,  of  all  wood,  the  pleader's 
bar  is  the  worst  to  make  a  stage  of ;  for,  once  in  an  age,  all 
professions  must  be  beholden  to  their  patronage.^'    The  king 

•  Of  players,  says  Hamlet,  "  After  your  death  you  wUl  better 
have  a  bad  epitaph,  than  their  ill  report  while  you  live." 
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was  80  deliglited  with  the  play,  that  he  was  anxious  to  see  it 
a^n,  and  endeavoured  to  induce  the  players  to  come  to 
London  for  the  purpose  of  again  performing  it  before  him ; 
but  finding  himself  unable  to  induce  them  to  do  so,  he  re- 
solved on  a  second  visit  to  Cambridge,  where  he  arrived  on  the 
13th  of  April.  "  On  Saturday  last,"  writes  Chamberlain  to  a 
friend,  '*  the  king  went  again  to  Cambridge  to  see  the  play. 
Ignoramus,  which  hath  so  nettled  the  lawyers,  that  they  are 
almost  out  of  all  patience ;  and  the  lord  chief  justice*  [Coke],  both 
at  the  King's  Bench  and  divers  other  places,  hath  galled  and 
glanced  at  scholars  with  much  bitterness ;  and  there  be  divers 
Inns  of  Court  men  have  made  rhymes  and  ballads  against  them 
which  they  have  answered  sharply  enough :  and  to  say  truth, 
it  was  a  scandal  rather  taken  than  given ;  for  what  profession 
is  there  wherein  some  particular  persons  may  not  be  justly 
taxed,  \iithout  imputation  to  the  whole  ?  But  it  is  the  old 
saying,  '*  conscius  ipse  sibi ;"  and  they  are  too  partial  to  think 
themselves  so  sacro-sancti  that  they  may  not  be  touched." 

The  students,  however,  were  careful  to  assure  the  king  that 
folly  and  absurdity  were  not  peculiar  to  the  common  lawyers, 
but  that  even  the  bookish  theorique  could  be  guilty  of  ex- 
travagance as  laughter  provoking.  The  physic  act,  which  was 
performed  before  his  Majesty,  was  by  his  own  desire  *'  anent 
witchcraft,"  or  as  it  runs  in  an  old  poem  commemorating  his 
visit — 


**  -^— Was  by  ^he  king's  appointment 
To  speak  of  sveih  and maf^ic  ointment*^ 
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The  subject  of  the  pluloaophy  act  was  no  less  important 
and  inetnictive;  it  being,  whether  dogt  wM  wiake  tjfUo- 
ffimu,  a  question  naturally  suggested  by  the  dreumstancea  that 
the  king  loved  logic  and  hunting,  and  was  therefore  competent 
to  judge  respecting  a  point  so  doubtfoL  To  "  Ignoramus," 
many  were  the  replies  and  retorts  that  appeared.  It  is  said 
that  Selden  wrote  his  History  of  Tythes,  in  which  he  proves 
them  to  be  due  jure  hMMono,  and  not  jure  diumo,  simply  to 
avenge  the  insults  which  in  the  person  of  Mr.  Ruggle,  the 
clergy  had  heaped  on  the  law.  But  Fuller  observes  that  he 
"  cannot  suspect  so  high  a  soul  of  so  low  reflections,  that  his 
book  related  at  aU  to  this  occasion;  but  only  that  the  latitude 
of  his  mind  tracing  all  paths  of  learning,  did  casually  light  on 
the  road  of  this  subject."  Robert  Caliis,  of  Gray's  Inn,  after, 
wards  a  seijeant-at-law,  when  he  was  Lent  reader,  published 
his  reading  under  the  title  of  '*The  Case  and  Argument 
against  Sir  Ignoramus  of  Cambridge"  in  which  he  states  a 
supposition  law  case,  in  order  to  determine  in  which  of  six 
person  the  right  existed  of  presentation  to  a  church  in  a 
feigned  vacancy.  In  this,  he  introduces  one  Sir  Ignoramus 
who  is  presented  by  the  University  of  Cambridge,  and  whom 
he  thus  describes :  "  Sir  Ignoramus,  intended  for  the  Univer- 
sities Catacoustichon,  a  general  noted  coxcomb,  a  resemblance 
of  the  actor,  which  they  bestowed  on  the  Innes  of  Court, 
Ignoramus." 

We  may  well  believe  that  the  comedy  of  Ruggle  was  intended 
to  satirise,  not  only  the  barbarous  tongue  in  which  the  law 
written,  but  also  the  pedantry  of  many  lawyers  who  used  its 
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rude  and  discordant  terms  even  in  familiar  and  social  inter- 
course.   Dr.  Donne  sneers  at  those  who — 

**  Woo  in  Isngvage  of  the  pleas  and  bench,'* 

in  the  following  lines,  which  may  fitly  find  a  place  here,  as 
there  is  some  reason  to  believe  they  were  suggested  to  Donne 
by  his  being  present  at  the  performance  of  Ignoramus. — 


1  have  been 


In  love  ever  since  tricetimo  of  the  queen. 
Continual  dmnu  I  ha^e  made,  injunciioM  got 
To  stay  my  rival*!  nut,  that  he  should  not 
Proceed,  sjpare  me ;  in  Hilary  term  I  went, 
Yon  said,  if  I  retnrn'd  next  sise  in  Lent, 
I  should  be  in  remitler  of  jour  grace ; 
In  th*  interim  my  letters  shoald  take  place 
Of  qfidavitt. " 


APPOINTMENT  OF  COMPETENT  JUDGES. 

[Vol.  ii.  page  195.] 

Not  many  years  ago  a  judge  was  appointed  to  preside  in  one 
of  our  courte,  much  to  the  annoyance  of  the  profession,  who 
considered  that  the  minister^mightjliave  made  a  better  use  of  his 
patronage.  His  conduct  for  some  time  after  his  appointment, 
fully  justified  the  apprehensions  previously  ontertained.  The 
reckless  manner  in  which  he  dedde^important  and  difiicult 
cases,  and  his  frequent  disregard  of  previous  decisions  created 
much  observation.  Once  after  he  had  delivered  judgment  in  a 
particular  case,  a  king's  counsel  observed,  in  a  tone  loud  enough 
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to  retch  the  benchi  "  Good  heavens !  every  judgment  of  this 
court  is  ft  mere  toss-up."  "  But  heads  seldom  win,"  observed 
a  learned  barrister  sitting  behind.  On  another  occasion  this  wit 
proposed  the  following  riddle  for  solution, "  Why  does (the 

judge  in  question)  commit  an  act  of  Bankruptcy  every  day  ?*' 
The  answer  was,  '*  Because  he  daily  gives  a  judgment  without 
consideration." 


ON  REFERENCES  TO  MASTERS  IN  CHANCERY. 

[Vol,  ii,  page  197.] 

The  first  reference  to  a*  master  in  chancery  is  said  to  have 
taken  place  in  the  time  of  Sir  Christopher  Hatton  from  his 
ignorance  of  law,  but  there  are  instances  much  earlier  than  that 
period  to  be  found  recorded.  These  references  appear  to  have 
formed  one  the  great  chancery  grie^^ances  in  former  times. 
Bacon  amongst  his  Apophthegms  says,  "They  feigned  a  tale 
principally  against  doctors'  reports  in  Chancery;  that  Sir, 
Nicholas  Bacon  when  he  came  to  heaven's  gate  was  opposed 
touching'an  unjust  decree  which  had  been  made  in  the  chancery. 
Sir  Nicholas  desired  to  see  the  order,  whereupon  the  decree  was 
drawn  up,  and,  finding  it  to  begin  veneris,  4rc,  why  (saith  he) 
I  was  then  sitting  in  the  star  chamber;  this  concerns  the 
Master  of  the  Rolls,  let  him  answer  it.  Soon  after  came  the 
Master  of  the  Rolls,  Cordal ;  who  died  indeed  a  small  time 
after  Sir  Nicholas  Bacon  ;  and  he  was  likewise  stayed  upon  it  : 
and  looking  into  the  order,  he  found,  that,  upon  the  reading  of 


* 
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a  certtficftte  of  Dr.  Gibson,  it  was  ordered,  that  his  report  should 
be  declared  and  so  he  put  it  upon  Dr.  Gibson  and  there  it  stuck 
is  murdering." 

A  watchmaker  having  a  cause  depending  before  Lord  Keeper 
Wright,  sent  him  a  handsome  clock  a  few  days  before  it  came 
on  to  be  heard;  Sir  Nathan  returned  the  time-piece,  with  the 
observation  *'  I  have  no  doubt  of  the  goodness  of  the  piece 
but  it  has  one  fnotion  in  it  too  much  for  me  /*' 


THE  DEVIL  AND  THE  LAWYERS. 

[Vol.  ii.  page  256.]  ; 

To  the  various  *'  calumnies"  from  time  to  time  thrown  ou 
against  the  lawyers  may  not  the  following  verily  be  ranked  ? 
"  When  I  lived  at  Rome,"  says  Carr  in  his  Remarks,  "  goeing 
with  a  Romane  to  see  some  antiquityes,  he  shewed  me  a  chapell, 
dedicated  to  one  St.  Evona,  a  lawyer  of  Brittanie,  who,  he  said, 
came  to  Rome  to  entreate  the  pope  to  give  the  lawyers  of 
Brittanie  a  patron,  to  which  the  pope  replied  that  he  knew  of 
no  saint  but  what  was  disposed  of  to  other  professions,  at 
which  St.  Evona  was  very  sad,  and  earnestly  begged  of  the 
pope  to  think  of  one  for  them ;  at  the  last  the  pope  proposed 
to  St.  Evona  that  he  should  goe  round  the  church  of  St.  John 
de  Latera,  blind-fould,  and,  after  he  had  said  so  many  Ave 
Marias,  that  the  first  saint  he  lay*d  hold  of  should  be  his  patron 
which  the  good  old  lawyer  willingly  undertook,  and  at  the  end 
of  his  Ave  Maryes,  he  stopt  at  St.  MichaeFs  altar,  where  he 
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lay'd  hold  of  the  dwell  under  St.  Michael's  feet,  and  cried  out 
'  this  18  our  saintylet  him  be  our  patron,'  so  beeing  unblindfolded 
and  seeing  what  a  patron  he  had  chosen,  he  went  to  his  lodg- 
ings so  dejected  that,  in  a  few  months  after,  he  died,  and  coming, 
to  heaven's  gates  knock't  hard ;  whereupon  St.  Peter  asked '  who 
it  was  that  knockt  so  bouldy,'  he  replyed,  that  he  was  St.  Evona 
the  advocate.  'Away,  away,'  add  St.  Peter, '  there  b  but  one  advo- 
cate in  heaven,  there  is  no  room  for  you,  lawyers ;'  '  O  but,'  said 
£vona, '  I  am  that  honest  lawyer  who  never  tooke  fees  on  both 
sides,  or  ever  pleaded  in  a  bad  cause,  nor  did  I  ever  set  my 
naibours  together  by  the  ears,  or  lived  by  the  sins  of  the 
people.'  '  Well  then,'  said  St.  Peter, '  come  in.'  This  news  com- 
ing down  to  Rome,  a  witty  poet  writ  upon  St.  Evona's  tomb  these 
words :  '  St.  Evona,  un  Breton,  Advocat  non  ladro.  Haleluiah.' 
This  story  "  continues  Carr,  *'  puts  me  in  mind  of  Ben  Jonson, 
goeing  throw  a  church  in  Surry,  seeing  poore  people  weeping 
over  a  grave,  asked  one  of  the.  women,  why  they  wept !  '  Oh !' 
said  shee,  'we  have  lost  our  pretious  lawyer.  Justice  Randall,  he 
kept  us  all  in  peace  and  always  was  so  good  as  to  keep  us  from 
goeing  to  law ;  the  best  man  that  ever  lived.'  '  Well,'  said  Ben 
Johnson, '  I  will  send  you  an  epitaph  to  write  upon  his  tomb,' 
which  was 

'  God  works  wonders  now  and  then. 
Here  lyes  a  lawyer,  an  honest  man.' " 


THOMS, 

miKTRR   AND  8TXIIXOTTPIS,   12.  WASiriCK  SQCARK, 

LONDON. 


EPILOGUE. 

**  ;for  a  fartbell  to  our  juvt^prutlent  i  iots;!|  unto  i^im 

t]^t  glatltfome  Xifjfyt  of  juritfprutlenct,  ti)e  UMimM  of 

Utnyerance,  ti^e  iiltabtlitp  of  fortttutie,  anti  t||e  tfolOlitte  of 

inHiict. 

Co.  Ittt.  395. 
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